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| (A. 1.) How it thall be raiſed, 
5 (A. 1.) Upon . Eſtate. | 


IN conveyances to an uſe, a man may direct and model the uſe as 
he pleaſes, and the /. 27 H. 8. 10. executes the poſſeſſion to 
the uſe ; and therefore, he may annex powers to eſtates, which 
cannot be annexed to them by a conveyance at the common law. 
Co. L. 237. a. Mo. 610. | 5 oo 
And therefore, to the limitation of an uſe for life, he may an- 
nex a power to make leaſes for 21, 99, or more years, or for one, 
two, or more lives. | . | 
Or, to make a jointure for a wife. Mo. 381. 2 Lev. 58. 
Or, to grant annuities, raiſe portions, &c. Mo. 381. 
Or, to make a jointure, and alſo a leaſe to commence after his 
death, for portions, &c. Hard. 413. ER 
| So he may annex a power of revocation of all uſes limited, to 
make a limitation of new uſes, and this will not be repugnant. 
Co. L. 237. 4. R. Mo. 610. Vide Uſes, (L. 2, &c.) 
| a power may be annexed to an eſtate by another deed, exe- 
cuted at the ſame time, though it be not in the ſame conveyance 
by which the eſtate is conveyed. 1 Vent. 279, 
So a man may give a power or authority by will, which is a 
_ 70 4. not annexed to an eſtate; as, if he deviſes 2 
A. for life, and afterwards that it ſhall be at his diſpoſal to any of his _ 
Ae, then living; he has bu eſtate for H with a naked 
_ to _—_— in the manner directed by the will, R. 1 Sal. 249. 
3 Sal. 276. | 1 | 
So he may give a power to a ftranger, which is a naked collate- 
ral power not annexed to an eſtate. Per Hale, Hard. 415. 
Or, a power in groſs, which takes effe& after his eſtate deter- 
mined. Hard. 417. 1 
If a power be to A. or his aſſigns to make leaſes, c. the power 
runs with the eſtate to the aſſignee in deed, or in law. R. 1 Vent. 
340. 1 2 110. Vide poſt, (E.) ; . | 


Vor. 


r | 
So in all caſes a power coupled with an intereſt may be aſſigned ; 
as a power to a leſſor and his aſſigns to cut down trees. R. 2 
Mod. 317. | | . 

But a man cannot annex a power of revocation to a feoffment, 
or grant ; fot that will be void. Co. L. 237. a. Mo. 610. Vide 
Uſes, (L. 2, ap p 5 5 
S8o, if a man, ſeiſed in. fee, covenant to, ſtand ſeiſed to the uſe 
of himſelf for life, with power to make leaſes, remainder to ano- 
ther in fee, the power is not well raiſed. Ca. Ch. 161. If the 
conſideration of the covenant does not extend to the power to make 
leaſes. R. Mo. 145. 1 Co. 175. R. Ray. 248. | 

So upon ſuch covenant he cannot reſerve a power to make _ 
leaſes, jointures, or for preferment of younger 4 Oc. Mo. 


381. 383. | 
(A. 2.) By what Words. 

Words, which ſhew the intent of the party, are ſufficient to 
create a power; as if a power be to demile or leaſe, though the 
intent is, that he declare the uſes of the firſt ſettlement for life, or 
years: for the leaſe does not take effect by demiſe, but by decla- 


ration of the uſes. Mo. 611. | | . 
If a man having an annuity in fee (iſſuing out of the four and 


half per cent. duty at Barbadoes) directs his executors to intail on 


his daughter and her iſſue, all his eſtate and effects; this, though 
it paſſes no intereſt to them, and though they take nothing as 
executors, yet it gives them power to convey. Earl of Stafford v. 
Bultl:y, H. 1750. 2 Vezey, 170.]. by | 

So if a man expreſſes the power only by implication, it is well; as 
provided that he ſhall not have power to alien, &c. gtherwiſe than to 


male a jointure, and leaſes for 21 years ; it is a good power to make 


a jointure, and leaſes. 1 Leo. 148: 

So if a deviſe be to A: for life, to ſet; let, and make eſtates out of 
it as [ might, and afterwards to his daughter in tail; A. has a 
power to make leaſes, it being the cuſtom of the country where 
the land lies, to let for lives or years. R. 2 Rol. 261. I. 35, 

[ But if lands are ſettled (by act of parliament) with a clauſe to 
reſtrain alienations, except for the jointures f wives for term of 
life, &c. a power for ſuch, jointreſs to leaſe her jointure lands for 
three lives, or years determinable on three lives, cannot be implied, 
though it is the uſual way of leaſing in that country. Roe v. 


| Grantham, M. 2 G. 3. 3. B. N. 1259.] 


But a power being executory, may be reſtrained or enlarged by 
a ſubſequent deed; as if a power be general, to revoke; by a co- 


venant afterwards, that he will not revoke without the conſent of 
Z. the power is reſtrained. R. Jon. 411. | 


So if the conſideration, upon which the- power was founded, 
does not extend to the perſon, 'to whom. the leaſe is made, the 
leafe ſhall be void; as if a man covenant, in conſideration of na- 
tural affection, to ſtand ſeiſed to the uſe of himſelf for life, Se. 
with power to make leaſes, Qc. a leaſe to a ſtranger is void; for 
he is not within the conſideration. 2 Rol. 260. J. 30. Vide 
Covenant, (G. 5.) | n | 

90 


A 


„„ SO Ys: 


So. if a power, at its creation, he to make leaſes to a perſon, to 
whom the conſideration does not extend, it will be void, though 
the leaſe be executed to a petſon within tlie conſideration. 2 Rol. 

(B.) How itſhall be expounded. 
(B. 1.) To make Leaſes in Poſſeſſion or Reverſion. 
A. POWER ſhall be expounded ſtrictly. 1 Bl. Rep. 283. 
In the conſtruction of powers originally equitable; the courts 
ef law ought to follow equity ; but if: they are originally legal, the 
courts of equity ought to follow the law. 1 Bl. Rep. 283. Cowps 
266. Doug. 293. (280. _ VVV 
And therefore if a man has power to make leaſes generally, 
this extends to make leaſes in poſſeſſion only, and not in reverſion. 
R. 2 Rol. 261. J. 5. 2 Cro. 318. Tel. 222. R. Ray. 248. R. 
M. 9. W. 3. in B. R. inter Winter and'Loveday. (I Ld: Ray. 267. 
2 Sal. 537.) 1 Lev. 168. R. 6 Co. 33. a: Moi 199. Semb. 1: 
Leo. 35. 3 Leb. 131. | | 
Nor a leaſe to commence in futuro. R. Ray: 248. Seb, 
1. Leo. 35. R. Tel. 222. 2 Crv. 318. Mo. 404. *A leaſe to 
commence from the day of the date 18 good under a power to grant 
leaſes in poſſeſſion only, and not in reverſion. Coup. 714. Doug. 
„ | 
wh if the power be to make leaſes for two or three lives, he 
cannot make a leaſe to one not in ee; as to the ſon of B. noy 
born, &c. Per Windh: Ray. 163. . 
So if the power be to make leaſes in poſſeſſion, he cannot make 
a leaſe of land in reverſion, though it be to commence in præſenti. 
R. 1 Sidi 101. Ca. Ch. 18. | 5 1 
But though a ſubſiſting leaſe cannot be proved to have been 
ſurrendered, yet if the new leaſe has been uniformly acted under; 
a ſurrender of the firſt ſhall be preſumed, and the ſeeond be conſi- 
dered as a leaſe in poſſeſſion. Ambler 748.“ | 
Where tenant for life has a power to grant leaſes © in poſſeſſion, _ 
but not by way of reverſion or future intereſt,” a leaſe per verba de 
Præſenti is not contrary to the power, though the eſtate at the time 
of making the leaſe was held by tenants at will, or from year to 
year, if, at the time, they received directions from the grantor of 
the 2 4e pey their rent to the leſſee; Dong. 565—5 75. (544 
1 | | 5: 
So if part of the leaſe be in reverſion; the whole leafe' ſhall be 
void. 3 Sal. 276. | 5 
So if the power be to make leaſes in poſſeſſion, or in reverſion, 
he cannot make a leaſe in poſſeſſion, and another leaſe of the ſame 
land in reverſion; but his power to leaſe in reverſion extends only 
to make leaſes of the land, which was not then in poſſeſſton. Per 
| _ M. 3 W. 3. inter Winter and. Loveday: (1 Ld: Ray: 269. 
© INF oo RD - 
90 a power to make leafes in reverſion does not warrant a 
leafe to commence at a future day, but only a leaſe to 
| B 2 5 commence 


* 


O + K K | 
. commence at the end of an eſtate then in gſc. Per Holt, M. g. 
V. 3. (I Ld. Ray. 269. 2 Sal. 537.) e 
So a power to make a leaſe for three lives or 30 years in poſ- 
ſeſſion, or for two lives or 30 years in reverſion, warrants only a 
concurrent leaſe for two lives; for a leaſe for lives cannot com- 
mence at a future day. Per Holt, M. 9 W. 3. inter Winter and 
Loveday. (1 Ld. Ray. 269. 2 Sal. 537.) N 
hut if a power be annexed to the eſtate of him in reverſion, to 
make leaſes generally, he may make a leaſe in preſent: of the rever- 
ſion. R. 1 Lev. 168. | 1 
Though the power be to make leaſes in poſſeſſion. Dub. Ca. 
Ch. 18. Acc. per Keehng,. but 2 F. cont. 1 Lev. 168. and it was. 
admitted cont. 1 Sid. 260, 261. | 
So if a fine be to the conuſee for 15 years, afterwards to B. for 
life, Sc. with power to leaſe for three lives, or 21 years in poſ- 
ſeſſion ; he may make a leaſe during the 15 years, of land in leaſe 
at the time of the fine, when ſuch leaſe expires. Per Coke, 2 Rol. 
260. J. 50. 2 Cro. 347. 2 Bull. 216. 1 Rol. 12. 

So if huſband and wife leaſe purſuant to the /,. 32 H. 8. and 
then, by act of parliament, the eſtate is ſettled to the huſband for 
life, with power to leaſe for three lives or 21 years; he may make 

leaſes of the reverſion during the firſt leaſe by huſband and wife. 
2 Rol. 261.1. 15. Semb. 1 Leo. 36. Per 2 J. Monſon cont. Dy. 
357+ 4. | | 

So if a power be to make leaſes in reverſion for three lives, &c. 
he may leaſe for three lives, when there is another life in eſe, 
though the power does not ſay, to make leaſes of the reverſion ; 
for there is no prejudice.  R. 2 Rol. 261. J. 30. | 

So he may make a leaſe for years determinable upon three lives, 
to commence after the end of the former leaſe in efſe. R. 8 Co. 70. 
[The intent of the parties who gave the powers, ought to go- 
vern every conſtruction of them, Taylor v. Horde, H. 30 G. 2. 
1B. M. 60.] 8 | 

[The plan of the power to make leaſes, is for the mutual ad- 
vantage of poſſeſſor and ſucceſſor. Ibid.] N 

Il a man deviſe lands to truſtees for payment of debts, then in 
truſt for A. for life, then to his firſt and other ſons, then to B. 
for life, then to his firſt and other ſons, then to C. c. in like 
manner remainder to his own right heirs, with a power to truſtees 
to raiſe money for debts, by letting leaſes for 31 years, in poſſeſ- 
fion and reverſion, and after debts paid, whoever ſhould be ſeiſed 
might make 31 years leaſe. - B. dies in deviſor's life, who makes 
codici], declaring his will ſhould remain, in all but the particulars 
expreſſed ; and gives part of his lands to A. for life, with remain- 
: ders over, with ſuch powers as by his avill deviſed ; and gives other 
lands to D. (the ſon of B.) for life, then to his firſt and other 
| ſons, then to his daughters, then to H. (who is deviſor's brother) 
for life, then to his firſt and other ſons, remainder 70 ſuch 
perſons and with ſuch powers, as his other eftate deviſed to him is ap- 
pointed to go. D. has a power to grant 31 years leaſes. On error 


from 


EE „„ 5 
from Ireland. Foſter v. Graham, (Ld. Angleſey's caſe) H. 7 G. 2. 
Sir. 962. ] ; | ; 


(B. 2.) Of Lands uſually demiſed. 


So if a power be to make leaſes of lands uſually demiſed, Via Efates, 
he cannot leaſe land only once demiſed. 2 Roll. 262. l. 2. R. (B. 32.— 
TG | | 8 +1 = Grd $3 
Though it was demiſed from year to year, for ſo many years, or 
for three lives; for it was but one ſingle contract. R. 2 Roll. 262, 
A 8 | Wt | | „„ 
If a power be, to leaſe all, or any of the premiſes, which at any 
time heretoſore have been uſually leiten, reſerving the rents now 
paid, or more; a demiſe of lands, not leaſed within twenty 
years, is not within the power, though demiſed. Temp. Elia. 
R. Vau. 33. . DE „ 
If a power be to leaſe, rendering the antient rent, he cannot 
leaſe lands, never demiſed; for no antient rent can be reſerved, 
N. Mo. 198. Per Vau. 35. R. 2 Mod. Ca. 250. 381. | 
But he may leaſe lands demiſed two or three times. R. 2 Roll. 
261. J. 50. Vau. 33. . $35 ; 
* Land ſettled in a family ſettlement for a term determinable on 
lives, ſhall ſo far be efteemed lands uſually leiten or demiſed. 1 Bl. 
Rep. 446*. . | 
Under a power “ to leaſe all manors, meſſuages, lands, &c. ſo 
as there be reſerved as much rent as is now paid for the ſame,” ſuch 
parts of the eſtates enumerated in the power, as have never been 
demiſed, may be let. Dong. 565—569—(544—548. )* 
But in a family ſettlement of an eſtate conſiſting of ſome 
ground always occupied with the family ſeat, and of lands let to 
tenants on rents reſerved, the qualification annexed to the power 
of leaſing, * that the ancient rent mult be reſerved,” excludes the 
manſion-houſe and lands about it never let. Id. 574. (553.)* 
[Settlement of lands to the uſe of huſband for life, then to the 
wife for life, proviſo, that they, during their joint lives, and the 
ſurvivor in poſſeſſion, may make leaſes of premiſes, at the yearly 
rents the ſame are now let at. The wife marrics ſecond huſband, 
and they demiſe the capital manſion-houſe and demeſne lands, 
never before leaſed. R. per B. R. that this is a void leaſe ; and 
dubitatur, whether ſhe could leaſe on her ſecond marriage. Bogot 
v. Oughton, P. 10 G. Fort. 332.] | 3 
So if a power be to make leaſes, ſo that he do not leaſe the 
demeſne lands of the manor, he cannot make leaſes of copyholds ; 
for they are part of the demeſnes. Per 3 J. inter Winter and 
Loveday; Rookby cont. for it ſeemed to him, that the exception 
rom only to lands in his own occupation. Sal. 537. (1 Ld, 
tay. 269.) ; $554 4 | | 
But a leaſe may be of the rents or ſervices of a manor ; for they 
are not part of the demeſnes. Per Holt, inter Winter and Loveday. 
(1.44 Ray. 270, Sal. 538.) 5 ; | 
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(B. z.) Where the antient Rent is reſerved. 


80 if a power be to make leaſes, ſo that the antient rent be re- 
ſerved, if he does not reſerve the antient rent, the leaſe will be 
void. Videpo of (C. 6.) 

And therefore if he, not having counterparts of the antient 
leaſes, , leaſed all his lands antiently demiſed, ,rendering the antient 
rents, without mentioning what lands, and what rents, in parti 
cular ; it will be void. Per ;Cowper and Trevor, Holl, cont. 2 
Ver. 534. 544 Eg. Ca. 14, 15, 

ad Part of But if a power be to leaſe the premiſes, or any part of them, 

2 Mod. Ca. ſo that ſuch rent or more be reſerved, as was paid within two years 
before ; he may leaſe lands not demiſed omnino, reſerving ſuch rent 
as he pleaſes ; for the intent ears, that all may be demiſed. 
K. 2 Rol. 262. J. 10. 

So if a power be to leaſe the premiſes, (which conſiſt of land, 
a rectory, Qc.) or any part of them, reſerving ſo much per acre ; 
he may demiſe the rectory though there cannot be a reſervation of 
ſuch a ſum fer acre. R. 1 Vent. 294. 2 Lev. 150. 

If a power be to demiſe, rendering 128. fer ann. a leaſe render- 
ing ſo much as ought to be paid by * e power, nen ſaying how 

much, will be good. K. 2 Ver. 533. 

If a power be to make leaſes, rendering ſuch rent as he pleaſes; 
2 leaſe without rent will be good. R. Skin. 427, 8. 

If a leaſe by tenant for life reſerves the rent to him and his 1 
it will be good. R. 8 Co. 70. b. 

If a leaſe be of ſuch land inter alia, reſerving the antient rent 
proinde, the word proinde ſhall be referred to the land mentioned, 
R. 1 Vent. 340.* 

[The ſucceſſor muſt not be prejudiced in point of remedy, or 
any circumſtance of full enjoyment. Taylor v. Horde, H. 30 G. 
2. 1 B. M. 60. 

[If the antient rent is to be reſerved, it muſt be with all bene- 
ficial circumſtances ; and ſpecifically, that remainder-man he put to 
uo difficulty in avowing : otherwiſe void againſt him, though good, 
againſt owner of the inheritance. Jhbid, 

[The leaſe intended by eve wer of lin is the uſual huſ+ 
bandry leaſe, reſerving a ES Ibid.] 8 / bu 


(B. 4) For Lives, or Years, 


If the power be to make leaſes for 3 lives, or 21 years, he 
cannot make a leaſe for 99 years, if three liyes ſo long live; for 
the Sr be taken ſtrictly. R. 8 Co. 70. ö. 2 Rol. 260. 1 40. 

t a power to make leaſes, not exceeding three lives or 21 
years, warrants a leaſe for years, if three liyes ſo long live ; for 
| . does not exceed three lives. R. 8 Co. 70. b, 2 Kol. 260, 
J. 45> 

So a power to make leaſes for ans 3 lives, or 21 years, or for 
any term upon one, two, or three lives. R. 3 Mod. 209. 

80 a power to make leaſes for three lives, or for 39 years, 2 

or 


T4 A&A | 7 
ſor any number of years determinable upon three lives, warrants a 
leaſe for 30 years abſolute; for the repetition of the words [or 
for] makes diſtin& clauſes. Per 3 F. Rookby cont. Winter and 
Loveday, Sal. 537. (1 Id. Ray. 269. 55 
If a power be to make leaſes, rendering the rent now paid, or 
more, for 21 yeurs, or for years determinable upon one, two, or 
three lives in poſſeſſion, ſo long as the lefſees duly pay the rents and per- 
orm the conditions ; that clauſe is a limitation, which determines 
the leaſe, if the rent, Oc. be not paid, though there be no de- 
mand of the rent. R. Yau. 32. | | | 5 
[If tenant for life in poſſeſſion, has a power to limit lands to his 
wife for life, he cannot make a leaſe of them for 99 years, deter- 
minable on her death. Rattle v. Popbam, M. 8. G. 2 Str. 992] 


(C.) Pow it ſhall be executed. 


(c. 1.) What ſhall be a good Execution. 


Fa power be to a woman to make leaſes, and ſhe takes buſband, (E. 1.) 
a leaſe by the huſband and wife, is well executed. R. 1 Sid. 101. Tho more 


R. cont. Ca. Ch. 18. R. Acc. 1 Rol. 329. l. 35. Acc. where it is a 2 _ 
naked power. 3 Sal. 276. eee 1 


S8o if an uſe be to A. for life, and afterwards to B. his ſon, in $;4- Cban- 
tail, with a power for A. to charge the land with 2000l. for por- cery (4 H. 
tions; if A. and B. by deed charge, Oc. it will be good. R. 1 1, &c.)— 
Lev. 190. | | Fw es Uſer, (L. 4, 

So if a man, who has a power, does all required by his power, do. x) 
and more, it will be good for fo much as was within his power; as if or more be 

a tenant for life, who has a power to make a jointure, covenants done than 
to ſtand ſciſed to the uſe of him and his wife for their lives, and the power 
then to the iſſue of their bodies; it \is a good execution of the requires. 
power to make a jointure. N. 2 Lev. 60. Dub. 1 Leo. 148. | 

* So where AH. having a ppb r to limit an eftate to the uſe of 

ſuch child or children of the ſaid A. and for fuch eſtate or eſtates as 
ſhe ſhould direct, limit, £c. and having two daughters, as to one 
moiety of the ſaid eſtate, appointed it to the uſe of her eldeſt daugh- 
ter B. for life, with remainder to firft and other ſons of . in tail 
male, c. remainder to her younger daughter C. for life; re- 
mainder to firſt and other ſons of C. &c. and vice verſa as to the 
other moiety. This appointment, though an acceſs of A.'s power 
with reſpe& to the limitation to her grand- children, was held good 
as to the limitation to her daughters for life. Comp. 65 1. 657.* 

_ * $o where by marriage articles the huſband had power of ap- 
pointmeat to any ene or more. children of the marriage, and by 
deed of appointment in which his eldeſt ſon joined, he appointed 
part of his eſtate to his eldeſt ſon and his ifue, and it was held good, 
for he might have appointed abſolutely to his eldeſt ſon, and the 
latter, on its being ſo appointed, might have immediately after- 
vards ſettled it in that manner. Ambler 289.* 1 

| ut 


(C. 3.) 
Or if it be 


P OIL ARX 5 
But where the ſon does not join, an appointment to him for 
life, remainder to his ſons in tail, under a power of 1 
among children, is not a good execution of the power. Vi 
Robinſon v. Hardcaftle. 2 Brown, 22. 344. Vide S. C. 2 Term 
241. 380. 781. Pitt v. Jaclſon, 2 Brown, 5 1“ 

- [Hf a man has power to appoint lands to his wife for her natural 
life, and he by deed grants them to truſtees, for the uſe of his 
wife for life, and then to the uſe of the heirs of her body, the 
deed is void to raiſe any uſe, but it ſhall enure as an appointment, 
Peters v. Morehead, M. 4 G. 2. Fort. 3 39-] | | 

If a man, having power to make leaſes for ten years, leaſes for 
twenty years, it will be good in equity for ten years. R. Ca. 
Ch. 23. Semb. cont. per Raymond, Ch. F. EO 

* So where tenant for life had power to let leaſes for 21 years in 
poſſeſſion, and he made a leaſe for 26 years without referring to 
the power; it was held that the firſt leaſe ſhould be preſumed to 
have been ſurrendered, and the remainder-man ſhould be bound for 
21 years of the new leaſe. Ambler, 740. | 

So if a man purſues all the requiſites within his power, though 
he does it by more deeds than are neceſſary, it will be good ; as, 
if a man has a power to charge land with 2000/. by his deed, for 
portions, &c. if he makes the charge by leaſe and releaſe, it will 
be good, though the power ſays, by deed, and it be executed by 
two deeds. R. 1 Lev. 150. Hard. 395. 

* A power to make proviſion for younger children by deed, may 
be executed by will. Ambl. 64.* # io 


* 


If done by deed, to declare the uſes of a fine, and a fine pur- 


ſuant. R. 1 Vent. 279. Ray. 239. 2 Lev. 149. 


* But where a wife under a marriage agreement had power to 
diſpoſe of her eſtate by deed or will after her deceaſe, and the huſ- 
band covenanted to confirm it ; afterwards the wife, by leaſe and 
releaſe, reciting the articles, conveyed her eſtate to truſtees after 
her death to the uſe of her natural ſon for life, with remainder 
over. Afterwards the huſband and wife levied a fine of the pre- 
miſes, and declared the uſes different from thoſe of the releaſe; it 
was held that the leaſe and releaſe were not good to paſs the eſtate 


either as a conveyance or as an execution of a power, and that the 


eſtate paſſed by the fine. . Ambler, 467, 468. But it is ſaid, this 
was decided on the principle that there was no meritorious conſide- 
ration. Id. 474.* | | fs 

For, in favour of a perſon having a meritorious conſideration, 
it was afterwards determined, that where a woman by marriage 
articles reſerved to herſelf a power of diſpoſing of her preſent or any 
future eſtate real or perſonal by deed or will, and ſhe deviſed an 
eſtate which' was in truſtees, this was held a good execution of the 

power... TTT 

So where the /egal eſtate was in the wife, ſuch a power was 
held to be well executed by deviſe. Id. 565.* ; 

So the execution of a power may be without deed, where that 
is not expreſsly required.; for the intereſt ariſes out of the eſtate. 
NR, Sal. 467. „ 5 | 4 f 
8 tif 


3 [If a man has a power to appoint to a wife for her life, for er 

in the name or in lieu of jointure, all or any part of lands, it is NC 
not neceſſary it ſhould be executed all at once. Zouch v. Woolffon, | — 
P. 1 G. 3. 2 B. M.1136.] 1 Bl. Rep. 281. 

[If previous to his marriage, he by indenture doth accordin 
to the power to him given, and by virtue thereof, and of all | 
every other power, appoint to truſtees part of the lands to the uſe 
of his wife for life, for and in the name and in lieu of jointure, and 

there is a proviſo, that if ſhe does not on three months requeſt 
releaſe her dower, this to be void; which proviſo he releaſes, he 
may appoint other part of the lands as augmentation of jointure. 
 Jbid.] ] ; 

* 4 power to raiſe portions, may be executed at ſeveral times. 
provided the firſt execution be not meant as a compleat execution; 
and the party, in the whole execution, do not tranſgreſs the limits 
of the power. 2 Term Rep. 721. | | 

So if a man executes a power by deed, without taking notice (C. 4.) 
of his power, it will be good, where the deed has no operation, Or it be 
if it be not in execution of his power; as if a man ſettles two parts NR 
of his land, and afterwards makes a feoffment of the third part ns 

held in capite, to the uſe of ſuch perſon, Ic. as he ſhall appoint by his power. 
his will, and afterwards deviſes that third part, without reference | 
to the feoffment; it will be a good declaration of the uſes of the 
feoffment, for otherwiſe, the deviſe will be void, two parts being 
| ſettled before. R. 6 Co. 18. 4. „ | 
So if a man has a power to charge lands with the payment of 
2000. and he, being tenant for life, with his ſon tenant in tail, 
by leaſe and releaſe, without reference to the power, conveys the 
land for raiſing of the money, it will be good. R. 1 Lev. 151. 
cont. per Bridgman; afterwards in Chancery. 2 Leo. 152. in Marg. 
So if the deed has not a full operation, except where it is in ex- 
ecution of his power; as if tenant for life makes a leaſe, without 
taking notice of his power, it ſhall be an execution of his power to 
make leaſes ; for otherwiſe the leaſe will not have an effectual con- 
tinuanee. R. 1 Vent. 228. Vid. Ambler, 740. | 
If a deviſee for life has power to ſell the reverſion, and he ſells 
by bargain and ſale inrolled, without taking notice of the power; 
it ſhall be an execution of the power ; 3 otherwiſe, nothing 
would paſs but his eſtate for life. R. 1 Rol. 329. J. 45. Jon. 327. 
But where a teſtator having a power over 3o0oo!. originally 
the property of his wife, gave ſeveral legacies : and then, after the 
deceaſe of his wife, gave the reſidue over, and his eſtate was not 
ſufficient to pay the legacies ; yet it was held that the will was no 
execution of the power, the ſame not being referred to, and there 
not being any thing by which an intention appeared in the teſta- 
tor to execute it. 2 Brown. 297.* ” 
So if a man, who has a power, does not obſerve all circum- „ 
ſtances required by law, for making ſuch eſtate, yet it may be If it be exe- . 
a good execution of his power; for the eſtate made by virtue of cuted by a 
the power, ariſes out of the firſt eſtate upon which the power conveyance 
was created ; as if tenant for life, with power to make a 1 — 
7 


40 


the letter 


A K 
purſirant to ture, comrnant torſland filed tothe ſe of his wiſe, it wil be 


good jointure. Ray. 2 


239. 
of the pow- If tenant for life, who has a power to make leaſes for lives, 


a. 


makes a leaſe for life without livery, it is good, and better than 
if chere was livery. Per Hale, 1 Hunt. 281. 2 Lev. 149. 

So it is good, if there be alſo livery. 1 Yent. 281. 2 Lev. 149. 

LA power to make leaſes for years determinable on lives, may 
be executad by a.covenant to ſtand feiſed. Right v. Thomas, M. 
4 C. 3. 3B. M. 1441. 

If a man has a power to make an eſtate to his children, and he 

a rent charge to them, by his will, out of the ſame eſtate, 

it will be good. N. 3 Ca. Ch. 69. | 

If he has a power to make at by writing, ſigned before twowit- 
neſſes, and he grants a rent by his will, executed before two wit- 
neſſes; though it be not a good execution of the will, for want of 
three witneſſes, within the /. 29 Car. 2. yet it ſhall take effect as 


dan execution of the power. R. 3 Ca. Cb. 69. 


If an exequtor, who has only power to fell, makes a amet, 
it will be a good execution of the power. 4 Kol. 330. J. 1. 

If a wife kas a power to diſpoſe by writing under hand and ſeal; 
by writing in nature of a will, ſigned and ſealed, will be good. | 
R. Cro. Car. 376. 

So if it be by writing under hand and feal, delivered in the pre- 
ſence of three witneſſes; by will ſigned, ſealed and publiſhed be- 


fore three witneſſes, is ſufficient, though delivery 1 is required by 


the power. Hol. 312. 1 Vent. 280. 

A power to appoint by died executed in the preſence of two 
witneſſes is ill executed by a u, otherwiſe if the power be to 
6 by any writing or inſirumen!, or ether general term. *. 
260 

* If a power to be executed by deed attefted by three witaelſes 
be executed in conſideration of marriage, by deed atteſted by ic 


witneſſes only; this defect in the execution of the power, ſhall be 


ſupplied by a court of equity. 1 Brown. 36g.* 

* A will under a power, not atteſted to paſs real eiae, is a 
good execution of the power as to the perſonalty. 4d. 147. 

* If a feme covert, having a power to diſpoſe of 300ʃ. 1 will, 
figned and ſealed by her, make a teſtamentary paper, not ſealed, | 
but on @ flamp ; this is equivalent to Lg and i is a _= execu- 
won of the power. 2 Brown. 585.“ e 


(C. 6.) What not. 


But a power ought to be Rridtly purſued ; and therefore, if 
all circumſtances are not obſerved, it will be a void execution of 
it; as if a power be to make leaſes, rendering the antient rent, 
a leaſe which does not reſerve it, will be void ; as if he leaſes two 
acres with other land, and reſerves the rent of the two acres 
{6:5 whole. R. 2 Jon. 111. Vide ante, (B. 3. )——£ftates, 

5 

(Where hs power uw only to 3 no new uſes can be de- 

clared 


8 P O 1 A 7 R. | 

clared under that power, though the party might have done it by 
a new conveyance, or by new grant or covenant on conſideration, 
in the ſame. Anon. P. 10 G. C. B. Str. 584. ] . . 

[If A. ſurrenders copyhold to truſtees to the uſe of his wife ſor 
his life, then to pay the profits to his children equally, then to 
ſuch uſes as he ſhall appeint, and for want of appointment to B. 
and by bis will gives all the reſt of his eſtate real and perſonal, of 


what nature, kind and quality whatſaever, to C. in bar of what he 


may claim by cuſtom or otherwiſe ; it is not a good execution; 
for though he need not recite the power, he muſt mention the 
eſtate. Semb. em parte Caſwall, T. 1744. 1 Atkyns, 559. 

So if a power be to revoke under hand and ſeal, a revocation un- 
der ſeal only is not ſufficient. Pal. 112. 


[IF A. deviſes the income and produce of 1000]. South-ſea ſtock | 


to B. for life, with a power to diſpoſe of 400l. of it by writing be- 
fore three witneſſes, and for want of appointment gives the 400. 
to a charity, and B. makes his will, and after legacie gives the 
reſt and reſidue of his perſonal eſtate to, c. this is not a good ex- 


ecution of the power; and parol evidence {hall not be allowed to. 


prove that B. intended the 400l. ſhould paſs. Molton v. Hutchin- 


n, 1739. 1 Athyns, 558. | 
. If a wife has a power by ſettlement before marriage to appoint 


money by her will in writing, or other writing under band and ſeal. 
atteſted by two witneſſes, and dies, leaving a paper in her hand- 
writing, but not ſigned, ſealed, nor atteſted; this 1s not a good 


execution. Roſs v. Ecuer, T. 1744. 3 Athyns, 156. 
So if a man has a power to charge 2000. upon land, and he, 
by leaſe and releaſe, conveys in fee, upon condition to be void, 
upon payment of 2000l. and intereſt; it ſhall be void for the whole: 
for he had not authority to raiſe more than 20001. and it ſhall not 
be good for part, and void for the reſidue at law; for the power is 
entire, and ſo ought to be the execution of it. R. 1 Lev. 151. 
Hard. 398. Cont. R. Sal. 538. ann, 
[If A. in his ſon B.'s marriage- ſettlement covenants to ſtanil 
ſeiſed, after other remainders, to the uſe of children of the mar- 
riage, in ſuch manner, for ſuch eſtates in fee or tail, and upon 
ſuch conditions as B. ſhall appoint, and in default, c. over; and 
B. by will appoints to his eldeſt ſon C. and the heirs of his body 
for eyer, and for want of ſuch iſſue, to the right heirs of B. this is 
a void appointment; for he has not appointed the whole among the 
children of the marriage, giving only eſtate- tail to C. and the fee 
to his own right heirs, who might not be children of that mar- 
riage, and the contingent remainder to ſuch children is not defeat- 
d. Goodtitle v Meal, H. 8 G. 3. 2 Will. 369.] | 
If he has power to make aleaſe for 31 years for railing portions, 
and he makes a bargain and ſale in fee. Semb. Hard. 413. 
But if a man, having a power of revocation, makes a mortgage wi 
fee; it ſhall be a revocation for the mortgage only. 1 Ver. 141.182, 
{Powers ſhall not be exceeded, nor their conditions evaded, but 
ſhall be ſtrictly purſued in form and in ſubſtance, aud all acts done 
upder a ſpecial authority, not agreeabls to it, vor . 


p 
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| „C 
by it are void. Tol⸗ s, Horde, H. 30 B. 2. 1 B. M. 6o.] 
Vid. Doug. zog. (544-)—575- (553) 

[It is no leaſe, unleſs landlord and tenant are bw in F mutual | 
ſtipulations. Jbid. | | 

Uf the leſſee never nd counterpart, nor chives, nor co- 
venanted to pay rent, nor conſented, nor accepted leaſe, nor was 
in poſſeſſion of it, he never was bound by it, and ſuch leaſe is no 
execution of a power, eſpecially if there is no clauſe of re-entry. 
1bid.} 

[Every fraudulent, unfair prej radicial execution of a power ir in 
reſpect of thoſe in remainder is void. bid. 

[But it is good, though made in truſt for him who executes 
the power, provided the legal tenant be bound in all requiſite co- 
venants and conditions. bid. } | 

* Under a power to a tenant for life to leaſe for years, reſerving 
the uſual covenants, &c. a leaſe made by him, containing a pro- 
viſo, that in caſe the premiſes were blown down or burned the lef- 
for ſhould rebuild, otherwiſe the rent ſhould ceaſe, is void; if the 
jury find that ſuch covenant is unuſual. 1 Term. Rep.705.* | 

elf one who has a power to jointure, execute it to Ye full 
extent; but it be agreed that the wiſe ſhall have only a part by 
the year, and that the reſt of the rents ſhall go to pay his debts, 

and then as he ſhall appoint ; this will be fraudulent againſt the 
remainder- man, except as to the part actually given to the wife. 
Ambler, 233.“ 

* So if an eſtate be ſettled after the death of fither and mother, 
on ſuch child, as the father, with the conſent of truftees, ſhall 
appoint ; and on default, then on the firit, &c. ſons ; if the fa- 
ther by miſrepreſentation prevail on the truſtees to conſent to his 
appointing to his younger ſon, the appainjment will be ſet fide. 
Ambler, 272.* 

So if a power in a marriage ſettlement be ereated to the huf- 
band, to appoint the ſettled eſlate among the children, in ſuch 
manner as he ſhall think proper, not exceeding eſtates tail; and he 
appoint to mo of the chilgren, one acre for their live: ad the life 
of the ſurvivor, then to fall into the reſidue, which he appoints to 
his ſecond ſon for hfe, with remainders over; this execution is elu- 
_ and bad. 1 Brown. 450. | 

A power under a ſettlement to appoint to the hidden of the 

marriage is ſtrictly eonfined to thoſe children. 2 Wilf. 369.* 
And a father, having a power to appoint portions to younger 

children to be raiſed at all events, cannot annex a condition to the 

appointment of any child's ſhare, 1 Wilf. 224. under a power of 

appointing a real eftate to the uſe of fuch child and children, &e. 

« and in default of appointment, the eſtate to be ſettled, to the 

uſe of all and every the child and a an exeluſive appoint- 

ment to one is good. 1 Term. Rep. 4 

* So under a power of appointing — 5 perſonal eſtate, * te 
and among ſuch of the teſtator's relations as ſhall be living at rg 

time of his death, in ſuch parts, ſhares, and proportions, &c.“ 

excluſive ons to one is _ Id. 1355. S 


Pi O13: A Ki ; | | | * 
(D) How it wall be deſfroped. 


F tenant for life, who has a power to make leaſes, jointure, c. Vid: Uſer, 
levies a fine, ſuffers a recovery, or makes a feoffment, by which (I. 1, &c. 
his eſtate is forfeited, his power ſhall be extin&. | R. 1 Vent. 226, ©) 
c. 3 Sal. 276. ; i 3 

So if tenant in tail, who has power to make a jointure, &c. 
ſuffers a recovery, his power ſhall be extinct. R. 2 Lev. 60. | 

So if he releaſes his power to the tenant of the freehold. R. 1 
Co. 113. 4. 174. a. Vide Uſes, (L. 6.) | 

So a power in groſs, ndt annexed to an eſtate fully, may be de- 
ſtroyed by fine, feoffment, £c. as if tenant for life has power to 
make a leaſe to commence after his death. Hard. 415. 

80 by a releaſe with apt words. Hard. 416. | | 

* So a power ſhall not be executed, after the party for whoſe 
benefit it was created is dead. Thus where a power was given by 
marriage ſettlement to the huſband to raiſe 10,000). for a ſingle 
younger child when he ſhould think proper; the child, a female, 
being 14 years old, he called on the truſtees to raiſe the portion 
immediately, and afterwards, the child being dead, filed his bill 
to have it raiſed as her adminiſtrator ; the bill was diſmiſſed. 1 
Brown. 395.“ | | | 

* Or an appointment under a power may be revoked, if made 
revocable by the deed of appointment, or without being revocable, 
if the firſt appointment was by will, which is in its nature revo- 
cable. 1 Brown. 533. 


(E.) When it ſhall not be deſfroped. 
BEE if a power be given to a leſſee for years, and his aſſigns, 


| to make leaſes for lives, ſuch power goes to his executor, 
Tough only an aſſignee in law. R. 2 Fon. 110. Vide aute, 
(A. 1. ä | | | 

Or 8 the aſſignee of the executor. R. 2 Jon. 110.) 

Baut a power to an executor to make leaſes, does not extend to 
the executor of his executor. 2 Jon. 110. | | 

So if tenant for life with power to make leaſes, jointure, &c. 
makes a conveyance, which does not operate by tranſmutation of 
the poſſeſſion, but only'by limitation of the uſe, the power ſhall 
not be deſtroyed ; as if he covenant to ſtand ſeiſed to the uſe of 
another in fee. Dub. Hard. 413. 5 

Or make a bargain aud ſale to another in fee by indenture in- 
2 Semb. Hard. 413. And if it be a power in groſs. N. 

ard. 417. 

Though the tenant for life had alſo the remainder in fee, which 
paſſed by the bargain and ſale ; for till the remainder comes in e 
in 1 the eſtate by the power is not touched. R. Hard, 
416. | 

Though a tenant for life with power to grant Jeaſes in 
Paſſaſion for 21 years, convey his life eſtate to pay an annuity 8 

g | % 
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life, and the ſurplus to himſelf, he may ſtill grant leaſes agreeably 
to the terms of the power. Doug. 292. (279. )* 

So a power in groſs which does not take effect till the eſtate of 
him, who had tlie power, determines, ſhall not be deſtroyed. by 
alteration of the eſtate; as if tenant for life, with fuch power, 
grants totum ſtutum. Per Hale, Hard. 416. 

So if A. ſettles land to the uſe of himſelf for life; with- power 


to make leaſes, and afterwards to B. upon ſuch truſt as he ſhall 


afterwards declare; if A. declares the truſt for payment of debts, 
and afterwards leaſes at a ſmall rent, the leaſe is not defeated 


by the execution of his power; for it is precedent to it. R. Shin, 


27. | 
" 8 an act by a ſtranger” dbes not deſtroy a power; as if bar- 
gainee of tenant for life with power, &c. enfeoffs him in fee, the 
power is not thereby deſtroyed. Semb. Hard. 413. 417. 

So if tenant” for life, with a power in groſs, be diſſeiſed, the 
power is not deſtroyed; for the right of the tenant for life ſup- 
ports the power, and if he makes a leaſe purfuant to the power, 
and afterwards re- enters, it will be good. R. Hard. 417. | 

If a man having a power annexed'to his eſtate, charges his eſ- 


tate, and afterwards executes his power, the eſtate which ariſes 


by the execution of the power ſhall be ſubject to the charge during 


the eflate ; as if tenant for life, with power to make leaſes, grants 


a rent-charge, and afterwards makes a leaſe, the leſſee ſhall take, 
ſubje& to the rent: charge during the life of the leſſor. Per Halt, 


Hard. 415. 


An eſtate being conveyed, by marriage ſettlement, to trufleer, 
to the uſe of the huſband for liſe, with remainders over, and with a 
power to the huſband with-the conſent of the truſtees to revoke all 


the uſes in the ſettlement, and the huſband having ted an eſ- 


tate for his own life for valuable conſideration, in the ſettled eſtate, a 
revocation ſubſequent thereto of all the uſes, executed byhim with the 
conſent of the truſtees, and a conveyance of the eſtate, of a pur- 
chaſer for valuable confideration alſo, but with notice of the prior 

t for the huſband's life, ſhall not affect the intereſt granted 
or his life. Dong. 477. 486. (461. 469.)* | 5 


CF.) Bow the Pleading hall be. 
FF a man pleads an act done, purſuant to a power, he ought to 


ſhew the power to be ſtrictly purſued in all circumſtances. 
If he ſays, that it was executed in the preſence. of three credi- 


dle witneſſes, he ought to ſhew who were the witneſſes by name, 


D. 1 Co. 111. . 


| (G.) When it. cannot be exetuted. 
. there be a power under a marriage ſettlement to give to the 
children of the marriage in ſuch ſhares, Qc. and for ſuch eſ- 
tate, Cc. and there be but one child of the marriage, ſuch child 


muſt have the whole eſtate ſettled. 2 7. 336. 2 Brown: 588.“ 
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POLICY OF ASSURANCE. 
| Vide Merchant, (E. g, $0.) 
POL L S. 

Vide Cbullenge, (C. 1, 2.) 

P O. L Y GAM V. 

Vid Fuſtices, (S. 5.) 

P ONE. 
vide Pliader, (3 K. 6.) 
PO NI A G E. 


Vide Toll. 
1 5 „„ . 
Vide Forma Pauperis.— Fuſtices of Peace, (B. 64, &c.)— Uſes, 
(N. I, 7. 10.) 1 | ; „ | 
POPE. 


Vide Ecelefiaftical Perſons, (B. L.)—Fuftices,, (K. 9.) —Popery. 


— „ „ * 7 


F ‚⏑ ‚ . 


(A.) The Authority of the Pope how uſurped, | 
(A. 1.) In giving the Pall. 


W HAT, authority the pope had in this kingdom, wide Ec- 
rs clefraftical Perſons, (B. 1.) 4 
Before the time of Milliam the Conqueror, the pope had not any 
3 allowed within the realm among the Antons or Sax. 
av. 87. 88. 8 | 
But in the time of i the.Conqueror, the pope: uſurped u 
on.the biſhops, to take henT -from him. Bas. 15 
Fo if an archbiſhop or biſbop did, not do it, he was: depoſed. 
it. : h 


(A. 2.), In ſending-his Legatee, 


So, in the time of Malliam the Congueror, the pope ſent his le- 
gates to England. Dav. 89. 5 
But in the time of H. 1. it was. allowed that the: arclbiſhop of 
Canterbury ſhould be legatus natur. Daw. 90. 
And that no other legate ſhould he ſent by the popez without 
the king's requeſt; Dave 90. bs | | YL; 
| | (A. 3.) 
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Vide peſt, 


Tide ante, 
(A. 3.) 


. 
(A. 3.) In receiving Appeals. 
So in the time of Will. 2. and before, no appeal to Rome was 


. 2.) admitted. Dav. 89. 6. 


But, in the time of Stephen, appeals to Rome were — | 


av. 90. 
And by canon in the ſynod of London, before H. biſhop of 
Wincheſter, the pope's legate, it was decreed, that an appeal ſhould 


lie from a Provincial council to the pope. Dav. go. 6. 


(A. 4.) In exempting of Clerks. | 


So in the time of H. 2. the pope uſurped the exemption of 
clerks from the ſecular power. Dav. 91. 

And a clerk indicted for murder prayed his clergy, and was 
ſent to the biſhop of Sarum, his ordinary, to make his purgation ; 
which if he did not, he ought to have been remanded to the tem- 


| poral court; but he ſent him to Thomas Becket, the archbiſhop, 


and by him he was thruſt into an abbey to ſhelter him from 15 
tice. Dav. 91. 


(A. 5.) In exacting Tenths and Firſt-Fruits. 
So by the pope Boniface the gth, or John 22, payment of 


tenths and firſt-fruits was impoſed upon all archbiſhops — biſhops. 


Vide Tenths, (A.—B.) 


* 1.) How the Uſurpation of the Pope has * 
reſtrained. 


OW 1 to benefices by the pope was reſtrained, wide 
Proviſor, (A. 2.) 

How the eccleſiaſtical juriſdiction and ſupremacy of the king 
has been maintained, vide Prerogative, (D. 9, &c. 17.) 

The kings of Englead have always diſallowed the encroachments 
and uſurpations of the pope, and the court of Rome. 

And therefore the pope was not allowed to annul the temporal 
law, by his bull. 11 H. 4. 37. | 

A fortiori, not the ſtatute law. 2 Cro. 517. 

All diſpenſations by him, contrary to law, were void. Tbidg 

So the diſſolution of a perpetual eng; after the ft. 4 H. 4. 
„ 3G £17. 

The diſſolution of a ſpiritual copporation ; for guoad the corpo- 
ration, it is temporal. Vide 2 Cro. 517. 


(B. az.) In Appeals to N 


So William Rufus rejected and refuſed all appeals to Rome. 

Dav. 89. ö. 4 Inſt. 341. 
And though king Stephen allowed them, yet, by the conſtitu- 
tion of Clarendon, i in they; time of H. 2. it was ordained, VO 
| appeals 


WW᷑¹⅛f ᷣͤ 
appeals ſhould be from the archdeacon to the ordinary, from him to 
the metropolitan, from him to the King. Dav. 91. 4 fl. 346. 

t 


And by a canon, that no decree of the pope ſhould be executed 


within the realm, upon pain of impriſonment and confiſcation of 


goods. Vide Dav. 91. , 2 2 
And now, by the ,. 24 H. 8. 12. if any purchaſe or procure, in 
any cauſe teſtamentary, matrimonial, of divorce, or tithes, from 
the ſee of Rome, or other foreign court, any foreign proceſs, ap- 
cal, ſentence, Ec. or execute the ſame, he incur a præmunire. 
— $0 by the ff. 25 H. 8. 19. | 


And if any prelate, paſtor, Oe. by occaſion of any a peal, Sc. 


refuſe to adminiſter ſacraments, divine ſervice, c. lie have a 
year's impriſonment, and make fine and ranſom at the king's will. 

And this act being repealed by the /. 1 & 2 Ph, t& M. 8. 
was afterwards revived by the /f. 1 El. 1. . 


(B. 39 By aboliſhing the power of the Pope. 


By the /. 25 H. 8. 20. no archbiſhop, or 22 ſhall pay an- 
nates, penſion, or other ſum of money to the ſee of Rome, on pain 
of loſing all his goods, and the polſeſiions of his biſhopric. _ 
Nor ſhall ſend there, or procure any bulls, breves, palls, &c. 

but the ſame ſhall ceaſe : by the f. 28 H. 8. 16. ſhall be void. 


So, by the /. 25 H. 8. 21. no perſon in the king's dominions 


ſhall pay any penſion, cenſe, Peter-pence, or other impoſition to 

the uſe of the pope, or ſee of Rome. | 

And no viſitation of any monaſteries, colleges, Oc. ſhall be 
made by authority of the ſee of Rome. By the ſame ft. ſ. 20. 


And though all ſtatutes for aboliſhing the authority of the pope 9 


were repealed by the ff. 1 & 2 Ph. & M. 8. thoſe ſtatutes were 
afterwards revived by the ,. 1 El. 1. 4 Inft. 325. 


And by the ff. 1 El. 1. no foreign prince, perſon, prelate, Cc. 


ſhall uſe any power, juriſdiction, authority, c. within any of 
her majeſty's dominions, but the ſame ſhall be aboliſhed for ever. 
* juriſdiction and authority of the pope is now utterly abo- 

So all juriſdiction derived from him. | 

And therefore, the concurrent juriſdiction of the archbiſhop of 
Canterbury, within an inferior dioceſe, is now taken away; for he 
had it not as archbiſhop, but as /egatus natus, and therefore it was 
derived from the pope. X PEE 

But the f. 28 H. 8. 16. which prohibits the uſing of a bull of 


the pope, &c. does not extend to, alleging it as an inducement to 


the demand of a penſion in pleading. K. 2 Lev. 251. 
(B. 4.) By a Penalty upon the Maintainers of his Authority. 


So, by the fe 1 EL. 1. if any in the queen's dothinions, by writing, Vi Pr 
printing, teaching, Ec. by expreſs word or act, adviſedly and di- aue (B.) 


rectly maintain, c. the authority, £5. ſpiritual or eecleſiaſtical, 
of any foreign prince, prelate, &9c. heretofore uſurped, Qc. for the 
Vor. VI. © . frſt 
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firſt offence he ſhall forfeit all his goods real and perſonal : and if 


they are not worth 200. ſhall beſides ſuffer a year's impriſonment 
without bail. And all the benefices or eccleſiaſtical promotions of 


any ſpiritual perſon ſo offending, and thereof convict and attaint; 


ſhall thereby be void; for the ſecond offence, he ſhall incur a pre- 


munire; for the third, ſhall be guilty of high treaſon. 


And by theft. 5 El. 1. for every ſuch offence, being indicted 

for it within a year, he ſhall incur a premunire. © 8 
If a ſubject imports books written out of the realm in ſupport of 

the ſupremacy of the pope, knowing the effect of them, and ſells 


or utters them ſecretly to perſons conuſant of the contents, he ſhall 


be within this ſtatute. R. by all the J. of B. R. and C. B. and the 
Ch. Baron (except three). Dy. 282. a. | "269 


So if any one receives and reads ſuch book, and afterwards, by 
'- ſpeaking in converſation, allows it. R. Dy. 282. a. | 


But by the ff. 1 El. 1. none ſhall be impeached for an offence by 
preaching, teaching, or words, unleſs within half a year ; and if 
impriſoned for ſuch,cauſe, and not indicted in half a year after the 


_ offence, ſhall be ſet at liberty. 


So the receiving and reading a book, written in ſupport of the 
ſupremacy of the pope, without more, is not within the ff. 5 El. 
1. R. Dy. 282. a. a : » 
Vide Juftices, (K. 9.—X. I.) | 
(B. 5.) By the Diſſolution of Monaſteries, and by Oaths. 

How the power of the pope was reſtrained by the diſſolution of 
monaſteries, &c. ' Vide eker d 8 | 

How by the oaths of allegiance and ſupremacy, Vide Allegiance, 
(B. 2. &c.)—Fuftices of Peace, (B. 17. 24-)—Officer, (K. 7.) 


(B. 6.) By the Reſtraint of Reconciliation to the Pope, and of the 


rection of Seminaries. 


By the /,. 1 Fac. 4. any under the king's obedience, who 
ſhall go, or ſhall ſend any child, or other perſon under his govern- 
ment, beyond the ſeas, out of the King's obedience, to enter into, 
or be reſident in any college, ſeminary, Ec. or repair to the ſame 


As to EK, the reconciliation, Vide Fuftices, (K. g.) 


to be inſtructed, &c: in the popiſſi religion, ſhall forfeit 100/. to 


his majeſty. 


And the perſon, ſo goin or ſent in reſpe& of him or herſelf | 
only, ſhall be diſabled to inherit, purchaſe, take, or enjoy any 


lands, c. goods, debts, legacies in any of his majeſty's dominions. 
4. 5 
So by the /. 3 Car. 1. 2. any who ſhall go or ſend, c. 


= to any college, ſeminary, c. or any private popiſh family, 
where he ſhall be by any popiſh perſon inſtruced, tc. or ſhall 


cauſe to be ſent any money, c. for the maintenance of any child 
move or ſent, or by way of alms, Ec. for any abbey, nunnery, 
chool, Cc. ſhall be diſabled to ſue in law or equity, to be com- 

WE, Ds - mittce 


. 
mittee of a ward, executor, or adminiſtrator, capable · of a lega, » 
or deed of gift, to bear any office, ſhall forfeit all his goods and 
- chattles, and all his lands of freehold during life. 
S0, by the f. 3 Fac. 5. if the children of any ſubject fp 
ſoldiers, © mariners, merchants, their apprentices or factors) to 
prevent good education in England or other cauſe, ſhall be fent, 
or go beyond ſea, without licence of the king, or fix of the 
privy council, (whereof the principal ſecretary to be one,) under 
their hands and ſeals, ſuch child, &'c. ſhall take no benefit by any _ 
gift, conveyance, deſcent, deviſe, &c. of any lands, leaſes, goods, 
Sc. Vide poſt — 7.) | ... 
And a perſon ſending, Qc. without. ſuch licence, ſhall forfeit 
100/. one third to the king, one third to him who ſues, &c.'one 
third to the poor. : „ „ 
So a perſon already gone without licence, Sc. who ſhall not 
take the oath in ſix months after return, ſhall take no benefit by 
any gift, &c. Ay the ſame flatute. - | 
So by the /. 27 El. 2. all jeſuits, ſeminary, or other prieſts, 
ordained by authority from the ſee of Rome, ſhall depart the realm ; 
and if any born in the queen's dominions come into, or remain 
there, ſuch offence ſhall be high treaſon. 1 ; 
And if any receive, relieve, Ic. any ſuch, knowing him to be 
ſo, it ſhall be felony. F 
And any who directly, or indirectly, ſends relief to ſuch, or to 
any ſeminary, or to any there, incurs a præmunire. | | 
And every ſubject, knowing ſuch jeſuit, prieſt, Cc. to be in 
the queen's dominions, and not diſcovering it to a juſtice of peace 
in twelve days, ſhall make fine, and be impriſoned at the queen's 
pleaſure : and a juſtice of peace not informing, c. ſome of the 
privy council, Sc. in 28 days, forfeits 200 marks. 9085 | 
But this act extends not to a jeſuit, &c. who in three days after 
his arrival ſubmits to an archbiſhop, biſhop, or juſtice of peace, 
Sc. By the ſame ſlatute. . 55 Fe 
So by the ff. 35 El. 2. a jeſuit, Ec. ſuſpected, being examined 
by any having authority, and refuſing to anſwer directly, whether. 
e or not, ſhall be committed without bail, till he make direct 
anſwer. 
The indictment for treaſon ought to ſay, that he was born within 
the king's dominions. „ 
That he was ordained by the authority of the ſee of Rome. 
But it need not ſay, at what place-born, or ordained. 
A ſecretary of ſtate, or the court of B. R. may examine any, 
whether he be a jeſuit, Sc. 1 Sal. 351. Dub. Skin. 369. 
And ought to make a conviction, if he refuſes. 1 Sal. 351. 
But a commitment generally, il! delivered by law, will be ill. 
K. 1 Sal. 351. Shin. 369. ; | l 
(B. 7.) By Diſability. | | 
By the /. 1 Fac. 4. a perſon going, or ſent into a college, ſe- (B. 7.) 
minary, e. 7 = 8 B. 6.) Tall be diſabled in reſpect of him To take 


or herſelf only, and not of his heirs, or poſterity, to inherit, pur- —. "ag 
95 8 C 2 a chaſe, " 


2 2 3 ) Iy » an 
chaſe, take or enjoy any lands, tenements, goods, debts, legacies, 
5 bs a EO 
And by the ft. 3 Fac. 5. a child going, or ſent without li- 
cence, 67 F 2 227 6.) ſhall take no benefit by any gift, 
conveyance, deſcent, deviſe, &c. of any lands, c leaſes, goods, 
till he, being of eighteen years of age, take the oath 3 Zac. 4. 
before a juſtice of peace. And in the mean time the next of kin, 
who ſhall be no recuſant, ſhall have the ſaid lands, Ec. goods, c. 
But upon conformity, by taking the oaths and ſacraments, ſhall 
account for the profits, &c. and reſtore the goods, tc. to him or 
her ſo conforming. + | 2, Et | 
By the ff. 3 Car. 1. 2. any who ſhall go or fend, fc. (vide 
ante, B. 6.) being convict on information, ſhall be diſabled to ſue, 
be committee of a ward, executor, or adminiſtrator ; ſhall not be 
capable of any legacy, or deed of gift, or office ; and ſhall forfeit 
his goods and chattels, all his lands, tenements, rents, annui- 
ties, 57 rm and eſtates of freehold, for his life. Provided, none 
who conforms to the church of Zngland, and receives the ſacrament 
within ſix months after return, ſhall incur the penalties ; but ſhall 
have his lands reſtored during his conformity. _ | | 
But by the /. 1 Fac. 4. a perſon ſent to a ſeminary takes the 
lands, and the eftate veſted in him: for the proteſtant heir has 
only the pernancy of the profits. Per 2 J. Hob. 73. Eg. Ca. 
n,, x | | 
'2 Mod. Ca. And ſuch perſon may make a bargain and fale ; and thereby 
take the lands out of the hands of the heir. Hob. 74. 5 
So by the „f. 11 & 12 W. 3. 4. a perſon educated in the popiſh 
religion, or profeſſing the ſame, who ſhall not, in ſix months af- 
ter the age of eighteen, take the oaths, and ſubſcribe the declara- 
tion b p, ft. 30 Car. 2. Nc. ſhall, in reſpect of himſelf only, and 
not of his heirs or poſterity, be diſabled to inherit, or take by de- 
| ſcent, deviſe, or limitation, in poſſeſſion, reverſion or remainder, 
any lands, Ec. And during his life, till he take the oaths, and 
ſubſcribe, c. his next of kin, who is a proteſtant, ſhall enjoy the 
lands, &c. without account for the profits; but for wilful waſte, 
ſhall anſwer treble damages, Qc. | 5 
And from 10 Apr. 1700, every papiſt, or perſon profeſſing ſo 
to be, ſhall be incapable to purchaſe in his own name, or to his 
- uſe, or in truſt for him, any lands, Ec. and all eſtates, terms, in- 
tereſts, or profits. out of lands, made, ſuffered, or done to his uſe, 
2 on _ mediately or immediately for his benefit, or relief, ſhall 
void. | 
And this clauſe was confirmed by the ft. 3 Geo. 18. | 
[Conviction is not neceſſary, to prevent a papiſt's deviſing lands 
in Ireland; but parol evidence ſhall he ſufficient to prove he died a 
papiſt, though he had formerly renounced and conformed. Rice v. 
Oatfield, P. & T. 11 G. 2. Andr. 222. 235. Str. 1095.] 
| * was above eighteen years at the time of the act, yet 
he be diſabled to inherit: for the ſtatute did not intend more 
pad Burt of OO to peyſons of full age, than to infants. Semb. Eg. Ca. 
. 1 IA pepit 


1 1 © P E R Y. | 
I papiſt above 18 and fix months at making Hat. 11 &&9 
I 5 pou 4. cannot The freehold or leaſehold eſtate by will. 


Davers v. Dewes, T.1730. 3 P. V. 40.) | 
[But he may take lands by deſcent, or a ſhare of perſonal eſtate, 


by the ſtatute of diſtributions.  /bid. Per King C.] 

If an eſtate, term, Ic. appears to be in truſt for a papiſt ; upon 
a bill exhibited by the next proteſtant kin, he ſhall have an ac- 
count of the profits from the time of filing his bill. R. Eg. Ca. 
146.* 9 


redeem, and receive rents and profits till conformity of the heir. 
Jones v. Meredith, M. 1739. Bunb. 346.) | | 
If a man deviſes lands to be ſold for payment of debts and le- 
gacies, the reſidue to A. who is a papiſt; the deviſe of the reſidue 
of the money ſhall be conſidered as land, and ſhall be void; other- 
wiſe by payment of the debts A. would have the land, and the 
| ſtatute would be eluded. R. Eg. Ca. 156, 170.“ 

If a deviſe be of a term to a papiſt, the proteſtant next of kin 
' ſhall have a decree for the term to be aſſigned to him, with an ac- 


treaſon, he forfeits nothing, for the leuſe was void. R. per cu- 
riam, diſſent. Fofter J. who thought he might take for the benefit 
of the crown : ag if a villain Page, e he may take for the beneſit 
of his lord. Denn v. Fearnſide, M. 21 G. 2. 1. Wil. 176.) 
But if a papiſt, tenant in tail, conveys his eſtate to a proteſtant, 
to make him tenant of the frechold, till a common recovery is 
ſuffered, which is ſuffered accordingly, and the recovery declared 
to be to the uſe of the papiſt in fee, who afterwards on his mar- 
riage by leaſe and releaſe conveys the ſame to the uſe of himſelf for 
life, then to his wife for life, remainder to his firſt and other ſons, 
in tail: male, with remainders over, and limitations to truſtees to 
preſerve contingent remainders; the recovery is good, notwith- 
ſtanding 11 & 12 V. z. the ſettlement good, and his elde it fon 
ſhall ſucceed to the remainder in tail, though the father was at- 
tainted of high-treafon. Mr. Ratcliffe”s caſe, Il. 6 G. By the 
delegates, 4 agoinft 1. Str. 267. | | 

And by the ff. 3 Geo. 18. no ſale for a valuable conſideration of 
any manors, lands, &c. by the reputed owner in poſſeſſion, to a 
proteſtant merely for the benefit of a proteſtant, ſhall be impeached 
in reſpect of the diſabilities by the f. 1 Fac. 4. or 11 end 12 W. z. 
4. unleſs the perſon intitled to take advantage of ſuch diſability, 
before ſuch ſale recovered the ſaid manors, lands, c. or gave no- 
tice of his claim, to the purchaſer, or entered his claim at the ge- 
neral ſeſſions of the county, Ec. where the lands, Ec. lie, before 
the contract for ſuch ſale, and bond fide purſued his remedy for 
them. Vide poft (B. 12.) | 

And by ſe. 18 G. 3. c. 60. ſo much of 11 f 12 W. 3. c. 4 
* as relates to the apprehending or proſecuting of popith biſhops, 
prieſts, or jeſuits, or that ſubjects them, or papiſts * ſchool, 
or educating or boarding youth in the realm, to perpetual impri- 
| GE: | ſonment, 


[If popiſh heir make a mortgage, the next proteſtant kin may 2 Med. Ca. 


count of the profits from the time of his purchaſe. Eg. Ca. 146.* d Part of 
(If a leaſe for lives is made to a papiſt, and he commits high- 2 Ae. Ca. 


(B. 8.) 
Or to pre- 
ſent to a 
benefice. 


„„ LE 8: 


ſonment, or that diſables papiſts to inherit or take by deviſe or 
limitation, any eſtate, Ec. and gives the ſame to the next of kin, 


being a proteſtant, and ſo much of the ſame act as diſables papiſts 


to purchaſe, c. and makes void all eſtates, Ic.“ is repealed.“ 
By the ft. 3 Fac. 4. /, 8. the king, Sc. may refuſe 20l. per 
month, and ſeiſe two parts in three of all the lands, tenements, 
and hereditaments of a perſon not coming to church, Ec. by vir- 
tue of which ſeiſure, if the king ſeiſes two parts of a manor” to 
which an advowſon is appendant, the king ſhall have two turns of 
the advowſon, and ſhall preſent to it alone. | . 
So if an advowſon be in groſs, the king may ſeiſe it, as two parts 
of lands, tenements, and hereditaments: for an advowſon is an 
hereditament. | 
By the ft. 3 Fac. 5. every popiſh recuſant convict, while a recu- 
ſant, and by the ff. 1 W.& M. 26. every one recorded for refuſ- 
ing to ſign the declaration 1 V. && M. 15. or for refuſing the 
oaths, or ſeiſed or poſſeſſed in truſt for him, and by the ff. 12 Ann. 
2 , 14. every papiſt, or perſon profeſling the popiſh religion, or 
child of ſuch, under age, or any mortgagee, truſtee, or perſon any 
ways intruſted for ſuch directly, or indirectly, mediately, or im- 


mediately, though declared in writing, or not, ſhall be diſabled to 


preſent or nominate to any benefice, prebend, or eccleſiaſtical liv- 


ing, ſchool, hoſpital, or donative, or to grant any avoidance of 


them; but the preſentation in twenty-ſix counties ſhall belong to 
the chancellor and ſcholars of Oxſerd, and in twenty-ſeven coun- 
ties to the chancelldr and ſcholars of Cambridge univerſity. 

Provided, their preſentation to a beneſice with cure, to any who 
hath a benclice, Ic. with cure, or ſhall be non-reſident ſixty days, 
ſhall be void. By the ff. 3 Fac. 5. and 1 . & M. 26. 

And by the ff. 1 W.& M. 26. f. 4. if a truſtee preſents, C.. 
without giving notice of the avoidance to the vice-chancellor in 
three months after in writing, he ſorfeits 5ocl. to the chancellor 
and ſcholars. | | | 1 

By the /. 12 Ann. 14. the ordinary may tender the declaration 
25 Car. 2. 2. to any perſon preſenting, or, if abſent, ſummon him, 


and tender it, and is required to examine on oath the perſon pre- 


ſented if his patron be not, to his knowledge or belief, a papiſt, 


or any ways trulted, c. for ſuch ; and if the preſenter refuſe the 


declaration, or to appear, or the preſented refuſe to anſwer di- 
realy what he xnows, hath heard, or believes touching. the ſame, 
the preſentation ſhall be void. | 

And the univerſity may exhibit a bill to diſcover a ſecret truſt, 
Oc. or if a guare impedit be depending, at the requeſt of the chan- 
cellor and ſcholars, being plaintiffs or defendants, the court may 
examine on oath, or by affidavit, or commiſſion, the patron, and 
clerk, &c. and may inforce the producing of deeds relating to 
ſuch ſecret truſt. By the ſame flat. ſ. 4. | 

And the univerſity may ſue a guare imtedit by the name of chan- 


 cellor and ſcholars, or by their corporate name, at their election. 


By the ſame flat. ſ. 9. 
| | Tha 


 OKESTY „ 


{The court may direct commiſſion under this ſtatute to the pro- 
thonotaries, or commiſſiahers names to be ſtruck by them, and in- 
terrogatories to he ſettled by them; or may refuſe to grant com- 
miſſion, if defendant will not agree to plead the popery acts only. 
Barnes, 2. 2. 350.] | „V 

By the /. 11 Geo. 2. 17. after 6 May 1738. every grant or de- 
viſe, by a papiſt, or truſtee, of any advowſon, ſchool, hoſpital, 
or donative, or of any avoidance, ſhall be void, unleſs made bond 

for a full and valuable conſideration to a proteſtant, for his own 
benefit only. EE 5 3 5 
And a mortgagee, grantee, or deviſee, Ic. may be examined as 
by the fat. 12 Ann. 14. though no truſt in writing. By the ſame 
atute, | | 3 
1 But a limitation to A. who is a papiſt, for life, remainder to his (B. 9.) 
firſt and other ſons in tail, remainder to B. who is a proteſtant; To what 
the remainder ſhall be good. | 22 
And A. takes an fat — 


| e, which ſupports the remainder : for the ꝗqoes not 
eſtate limited to him is not void entirely, though the next of kin, extend. 
being a proteſtant, may take the profits. R. Eg. Ca. 34. 
So an heir, though a papiſt, ſhall take by deſcent; but thje 
next proteſtant of kin may take the profits. Eg. Ca. 34. 
So heſhall ſue in equity to defeat a fraudulent conveyance by his 
anceſtor. Eg. Ca. 34. | 3 | 
So though by the fat. 11 C 12 W. z. 4. in the ſecond clauſe, 
no papiſt ſhall purchaſe, Ic. but all ſuch eſtates ſhall be void; 
= therefore, a deviſe to him, being a purchaſe, is void; yet 
if a deviſe be to A. under eighteen, educated as a papiſt, who in 
{ix months after eighteen conforms, &c. A. ſhall take, and the 
| Inheritance veſts in him in the mean time. R. Eg. Ca. 156, 
180,* (7 | d Part of 
So if an eſtate by deviſe be diſpoſed to an heir at law in a parti- 2 Mod. Ca. 
cular manner, it is not a purchaſe by him, and void: for it comes | 
to him in lieu of an eſtate which otherwiſe would have deſcended. 
Eq. Ca. 170.“ 1 | 17 N 
So if a papiſt tenant in tail ſuffers a recovery, and declares the 
uſe to himſelf and his heirs; it is not a purchaſe within the /f. 11 
12 V. 3.4. But a new modification of his former eſtate. R. 
Eg. Ca. 173.“ „„ „ 
So a papiſt may be tenant by the curtely, or in dower 3 for ſuch 
tenant is not a purchaſer. £g. Ca. 173.* | | 


.. 


So if a papiſt levies a fine to bar the right of another, he is not 
thereby a purchaſer. Eg. Ca. 175.“ JG 
Or ſettles his eſtate with a power of revocation, and afterwards 
revokes. Eg. Ca. 175.“ | | ad Part of 
So by the . 11 Geo. 2. 17. papiſts conforming, taking the 2 Mod. Co, 
oaths, Cc. and ſubſcribing the declaration 30 Car. 2. and pro- 
teſtants claiming under them, ſhall be freed from the ſaid diſa- 
bilities, unleſs the next of kin ſhall have recovered by judgment 
1 decrce fix months before, or unleſs he return to the popiſh re- 
igicn. | 
If there is a deviſe of lands to truſtees to the uſe of the 2 
| | . CC 
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cond fon of A. (which ſecond ſon is a papiſt), remainder to the 
third, Ec. ſons of A. one of whom is not a papiſt, remainder to the 
ſiſters of teſtator, and if A. is till living, the ſiſters are not intitled 
to the legal eſtate, nor can maintain cement. Marcvood v. Dar- 


rel, H. 8 G. 2. B. R. H,gi.] 


(B. 10.) By regiſtering the Eſtate. | 


So by the /. 1 Geo. 55. a papiſt, not taking the oaths and ſub. 
ſcribing the declaration 30 Car. 2. in fix months after full age, 
and having an eſtate in lands, Qc. ſhall regiſter ſueh eftate and 
intereſt, c. in fix months after the time for taking the oaths, 
and his name, and at what rent 'let, or fine paid, and in what 
place they lie, and in whoſe poſſeſſion, &c. in a book kept by the 
clerk of the peace, in the county where the lands lie: or in default, 
c. ſhall forfeit the fee of ſuch lands, Ec. not regiſtered ; if he, 


or any in truſt, have the fee; otherwiſe, the value of the inherit- 


(B. 12.) 
When de- 
fault of re- 
giſtering 
does not 
prejudice. 


ance. | 2 
And the owner's name ſhall be ſubſcribed to ſuch regiſter, in the 
preſence of two juſtices of the peace. . 

And perſons beyond ſea ſhall have twelve months longer time. 

By the /. 3 Geo. 18. the time of regiſtering is enlarged till 20 
Od. 1717. and by the /. 3. 6. 9. and 11 Geo. 2. 11. till 29 Sept. 
1738. By the ff. 12 Geo. 2. 18. enlarged till 28 Nov. 1739. 

And if a manor lie in two counties, the regiſter ſhall be in the 
county where the manor houſe is. e 


(B. 11.) By Sale, He. not inrolled. 


By the flat. 3 Geo, 18. no manors, lands, c. or intereſt therein, or 
rent, c. out of them, ſhall paſs from papiſts, c. by deed, unleſs 
inrolled in the king's court of record at Weftminfler, or in the 
county where the lands lie, Ec. in ſix months after the date; or by 
will, unleſs inrolled in fix months after the death of the teſtator. 

But by the /. 10. Geo. 4. it is ſufficient, if a deed or will made 
after 29 Sept. 1717. be inrolled on or before 29 Sept. 1724. or by 
the /f. 3 Geo. 2. 29. before 29 Sept. 1731. or hy the 1 8 Geo. 2. 
2 8. before 29 Sept. 1735. Further time is given for the inrolment 
of their deeds and wills, and for the relief * purchaſers, 
by ff. 12 Geo. 3. c. 10. 14 Geo. 3. c. 37. 17 Geo. 3. c. 45. 
3 6 46.* | 

ut by the /,. 1 Geo. 55. a purchaſer bond fide for a juſt and 
valuable 1 * 23 or e er 
for the forfeiture, and not knowing of the default in regiſtering, 
ſhall not be x5 v u, 

go by the fat. 3 Geo. 18. no ſale for a full and valuable 
conſideration, by a papiſt the reputed owner, or in receipt of the 
rents, Cc. of any lands, &c. or intereſt out of them, to a pro- 
teſtant, for the benefit of a proteſtant, ſhall be avoided on pre- 
tence of the diſability of him, or any under whom he claims, 
unleſs the perſon taking advantage of ſuch diſability have reco- 

| | | vtred 


vered before ſale, or given notice of his claim to the purchaſer z 
or, before the contract for the ſale, ſhall have entered his claims - 
in open court at the quarter ſeſſions of the peace for the county 
and bond fide purſued his remedy. Vide ante, (B. 7.) — 9 

So by the /f. 6 Geo. 2. 5. no ſuch ſale ſhall be avoided by 
ſon the deed, or will, through which the title was derived, ſhall be 
avoided, ſo as no advantage hath been taken for want of inrol- 
ment before the purchaſe made, and fo as the purchaſer had no 
notice before his purchaſe, that the maker of the deed or will 
was a papiſt, and no judgment, or decree, hath been had for 


want of inrolment. 


. Vide Fuflices of Peace, (B. 14.) 
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J NIRE 
(A.) The penaltp of Præmunire. 


A Premunire (ſo called from the words of the writ ' quod 

premunire facias A. fc.) imports an offence, by which a 
man incurs the penalty of the /. 16 K. 2. 5. vis. to be out of the 
king's protection, to be attached in his body, to loſe his lands and tene- 
ments, goods and challelt. Co. I.. 129. b. 

And therefore, by a judgment in 9 the defendant ſhall 
be out of the king's protection, and impriſoned during the king 8 
pleaſure. Co. L. 130. a. 

So he ſhall loſe all his en and chattels, and his lands and 
tenements in fee. bid. 

So his lands in tail, c. for lis life. Ce. L. 130. a. 

2 bong out of the king's ard in an action by 2 

* the 


the tenant or defendant may ſhew the whole record, and demand 
judgment, whether he ſhall be anſwered. - Lit. ſ. 199. 
So by the common law, being as an enemy to the king, it was 
not murder, or any offence, if a man killed him. Co. Lit. 130. 2. 
— But now by the ff. 5 El. 1. it is unlawful to kill him. | 


(B.) What Offences are within the Penalty. 


Y the /. 35 Edw. 1. De Aſport. Relig. 2, 3. no abbot, c. 
ſhall cauſe to be carried out of the king's dominion any tax 
impoſed on religious houſes, under the name of rent, Cc. or any 
goods of their houſes, &c. nor ſhall any abbot, Sc. being an 
alien, aſſeſs any tillage, payment, or other burden on houſes in 
ſubjection to them, on pain of all that they have, or may forfeit.— 
And this is conſirmed by the /. 3 R. 2. 3. and contains in effect 
the penalty of a præmunire. 2 Inſt. 587. ds 

And it ſeems, that an offender againſt the ,. 25 Ed. 3. 22. 
againſt proviſors, is ſubje& to the ſame penalty. — 

So, by the /f. 27 Ed. 3. 1. all who draw any out of the realm ig 
a plea, which pertains to the king's courts, or wherein judgment 
hath been there given; or ſue in any other court to impeach a 
judgment ia the king's court, &c. ſhall be out of the king's pro- 
tection, forfeit their lands, goods, and chattels, and their bodies 
ſhall be impriſoned, and ranſomed at the king's will. 

So if he ſues in another court after judgment, whereby the 
cauſe is drawn ad aliud examen, though it be within the realm; 
as, if he ſues in Chancery, to defeat a judgment at common law. - 


34 120. 123. | I = 
r, before the preſident and council of Wales, commiſſioners of 
ſewers, c. 3 Inſt. 124, 125. 3 
So if he ſues in the Eceleſiaſtieal Court, Admiralty, Qc. for a 
cauſe out of their juriſdiction, Per Fineux, 15 H. 7. 9. R. 
12 Co. 39, 40. 3 1. 121, 122. | 
So by the /f. 16 R. 2. 5. if any purchaſe from Rome, &c. a 
tranſlation to a beneſice, proceſs to ſtay execution of a judgment 
in the king's court, ſentence of 'excommunication, bulls, £2. 
Dav. 84, Cc. | h 
By the ff. 2 H. 4. 4. if any purchaſe a bull to be diſcharged of 
tithes. | | 
By the /. 1 U 2 Ph. & M. 8. if any moleſt any abbey-lands, r. 
By the ft. 1. El. 1. the ſecond offence, and by /. 5 El. 1. the firſt 
offence, if any by writing, teaching, &c. adviſedly maintain the 
authority of the biſhop of Rome within this realm. 
Or refuſe the oath of ſupremacy preſcribed by the ,. 1 El. 1. 
So by che fl. 13 El. 2. if any abet, Cc. a publiſher or receiver 
of bulls, Q. or bring in, or receive to wear, Cc. an Agnus Dei, 
Sc. or if a juſtice of peace, on diſcovery to him, reveals it not 
to the privy council in fourteen days. 
So by the /. 27 El. 2. if any ſend relief to a jeſuit, 6c. be- 


yond ſea. 
| Ty 


belong of right to his majeſty, as king of this realm. By 
ſuages , England, on a queſtion propoſed by the king. H. 4 G.] 


_ the. King's conſent, are void; unleſs, on twelve calendar months 


By the ff. 3 Fat. 4. if any, being not noble, and above eighteen, 
Wo — 27 en, when tendered by the biſfiop, or the 
juſtices of the peace at the quarter-ſefſions. 1 Bul. 197. | 

{By "rave c. 18. called the bubble act, projectors of unlawful 
undertakings : but the court has a power to moderate. Rex v. 
Caymacd, M. 8 G. Str. 452. 2 Ld. Raym. 1361.} 


(c.) What Proceſs againſt the Offender. 
Y the /. 16 R. 2. 5. proceſs ſhall be made againſt the offender 


by premunire ſacias, in manner as is ordained in other ſtatutes 

of proviſors. . 3 5 
And by the ft. 27 Ed. 3. 1. it was enacted, that there ſhall be a 
writ to take the body and ſeiſe the lands and goods into the king's 
hands; and if returned non #ft invent”, he ſhall be put in exigend. 
and outlawed ; but before outlawry, he ſhall be received to anſwer, 
if he yield himſelf to priſon. | . | 
But av indictment for a præmunire, upon the f. 1 El. & 13 El. 
aught to ſay, that the defendant on purpaſe, and ſet intent to extol the 
awthority of the fee of Rome, &c. R. Dy. 363. a. 


— ——— : — * _— 
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PREROGATIVE. 
(A.) The King's Prerogative. 


HE king's prerogative compreheuds all the liberties, pri vi- 
4 leges, powers and royalties allowed by the law to the crown 
of England. Co. L. go. ö. St. Prer.g, ; | 

For the king has not any prerogative, but ſuch as the law al- 
lows. 12 Co. 76. 2 Int. 496. 63. | | ES. | 
And by the /. of MHarlb. 52 H. 3. 5. and other. confirmations 
of magna charta, it was enacted, quod magna charta teneatur tam in 
his, que ad regem pertinent, quam ad alias. | 

Aud therefore, no prerogative of the king can be claimed, con- 
trary to magna charta. 2 Inſt. 36. „„ c 

[The care and approbation of marriages in the royal 2 do 

all the 


1 


r _r bd ©A__ q. wa. 


The education and care of the perſons of the royal family, the 
ordering the _ of their abode, and appointing their governors 
aud governeſſes, and other inſtructors, attendants, and ſervants, 
do belong of right to his majeſty, as king of this realm. By ten 
Judges; againſt Price Baron, and Eyre Fuftices. Fort. ] 

LN B. The queſtion here was as to the king's grand-children, 
but the arguments of the judges went to all perſons of the 
royal family.] | | 
[By /. 12 G. 3. c. 11. marriages of deſcendants of George 2d, 


(excopt iſſue of princeſſes married into foreign families,) without 


notice 


PREAROGATIVE. 
to council, both houſes of parliament do not declare. 
— eettien 7 ide Baron and Feme, B: ER Fo 


(B.) Prerogative as to Foreigu Natious. 
(B. 2.) Sovercignty of the ge. 


LL the king's prerogatives relate to foxei ſtates, or to bis 
A own ow The gati and his gegen have at all times 
been lords of the ſea. 2 Rol. 168. J. 45. Navigation. 

And therefore the dominion of the os ea which ſurrounds 
England belongs to the king. 1 Rol. 528. J. 15. 

And this dominion extends to doth ſhores of the ſea. 2 Ral. 
168. J. 

0 ligeance or dominion of the ſea belongs to the Ling, as 
to his crown of England. 2 Rol. 170. l. 42. 

And therefore the king gives licence to the men of Zealand, r. 
to fiſh in his ſea. 2 Rol. 170. J. 30. 

To whom the property and ſoil of the ſea belongs. Vide Navi- 
gation, (A —B.)—To whom, the fiſhery, Yide poſt, (D. 50) 


(B. 2.) Treaties. 


The king has quthoriey to ſend ambaſſadors, envoys, Se. to 
foreign ſtates. Jide Ambaſſador, (A.) | | 


(B. 3.) Alliances. - 


To make leagnes and alliances belongs to the king _only. 
7 Co. 25. b. 

90 2 articles of alliance, the private property or right of a 
ſubjet may be bound; as, if A. bound to B. a ſubje& of Eng- 
land, during a war between this kingdom and Denmark, pays the 
debt to the king of Denmark, by order of the ſtate there, and by 
the articles of peace, all monies paid by the ſubje& of the one 
prince, ſhall be quit by monies paid by the ſubjects of the other, 
and the parties that paid to either of the king's orders, ſhall be 
diſcharged again. the creditor,; if B. ſues for 5 debt, A. thall 
have relief in equity. R. 1 Ca. Ch. 123. 173. 

All leagues ought to be upon record inrolled in Chancery, 
whereby every one may know who are in amity or enmity with 
the BY tk. and who not. 4 /nff. 152. 9 Co. 31. a. 

e ft. 2 H. 5.6. killing or robbing any, comprized in a 
* or e od was made high ner, Fn But this was re- 
pealed by the /,. 20 H. 6. 11. and afterwards all treaſons, not 
within the /. 25 Ed. 3. were ouſted by the /. 1 Ed. 6. 12. C 1 
Mar. and all offences againſt a tryce, and the king's ſafe · conaluct, 
are now puniſhable by he / 1 5. 6. or by the admiral. Fiat 
hoſt (B. "ot .)—Admiralty, (E. 

ences, contrary to — * or league, are to the geen ſlan- 
der of the "TY and damage of the whole 9 - Rol. 174- 

4: 


A league 


PREROGATIVE: 


A league may be broken by levying war, or by ambaſſador or. 
herald. 4 Inf. 152. 

So by a prohibition of all the commodities of the kingdom in 
amity. 2 Ral. 174. J. 5. | | 


3 ; "i Ce) Repriſals ; 1 1 


80 if a foreign prince, or ſtate, ſeiſes, or ſpoils the goods of 
ſubjects of . 2 the King may make repriſal upon the goods of 
the other's ſubjects i in this realm. 2 Rol. 114. 

So if a ſubject of a foreign prince or ſtate takes or ſpoils the 
goods of a ſubje& of England, and his ſovereignz upon a letter of 
requeſt to him by the king, refuſes to do right, the king may, by 
his writ, arreſt the body or goods of him who did wrong, 
2 Role175.1.5. 4 1nft. 137. Reg. 129. 
And if he who did the wrong 1s not found, or has no goods, 
c. he may arreſt the goods of other ſubjects of the ſame prince, 
within this realm. 2 Rol. 175. J. 10. 

Or the king may enable him, to whom the wrong was done, 
by letters of marque, the goods of other ſubjects of the ſame ſtate, 
mercare relinere 3 quoſque reſtitutio fadta fit. 2 Rol. 
175. J. 20. Per Coke, 1 Rol | 

But a ſubject of the king cannot take the goods of the ſubjects 
of a prince in amity with the king, by fcrce of letters of marque 
of another ſovereign, or ſtate. R. 2 Ver. 592. 

So by the ff. 4 H. 5. 7. if any attempt be made by the king's 
enemies on the liege people againſt the tenor of a truce, wherein 
is not expreſs mention, that letters of marque and repriſal ſhall 
ceaſe, the king ſhall grant letters of marque to the parties grieved, 
who may complain to the keeper of the privy ſeal, and he, on 
the complaint, ſhall make him letters of requeſt, if deſired, un- 
der the privy ſeal; and if, after requeſt, ſatisfaction is not made, 
the chancellor, on demand, ſhall make him letters cf margue un- 
der the great ſeal. 

So the king may repeal ſuch letters of repriſal ater peace eſta- 
bliſhed. 1 Ver. 54. 

So after a truce, or ſafe· conduct. 1 Ver. 54, 5. | 

Though there be a clauſe. inſerted, that, they ſhall not be voi 
upon a peace. 1 Ver. 54. 

[By 13 G. 2. c. 4. the officers, ſeamen, and ſoldiers in a man of 
war, have the property. of all prizes, in ſuch proportion as the 

king ſhall direct by proclamation ; and privateers, according to 
2 agreement, without any deduction to the king, admiral or 
others.] 

[And by . 15. five pounds ſhall be paid by the treaſurer of the 
navy for every man on board an enemy's ſhip of war or privateer, 
taken or deſtroyed, at 5 * of che engagement. And 
by flat. 17 G. 2. c. 34. 94 

By. J 18. if a Briti thip 18 retaken, it ſhall be rcſtored on pay- 
ing for ſalvage one eighth of the value to a man of war; 3 and to 
a privateer, if retaken in twenty-fours, an cighth; in forty- 

eight 


PREROGATIVE. 
eight hours, a fifth; in ninety-fix, a third; and above ninety-ſix 
hours, an half.] OE) | 855 

(By fat. 17 G. 2. c. 34. ſhips of war have the ſole property of 

rizes. : | - 5 | 
8 BY 2. ff ſeg. commiſſioners of admiralty to give commiſſions 
to privateers; and the method of proceeding on prizes are re- 
gulated.] | be : 

* If a prize be taken, by two or more privateers, they are to 
ſhare proportionably according to the number of men of which 
their reſpective crews conſiſt. Dong. 311. (298. )* 

[By , 16. the king may grant charters of goods and lands to be 
taken from an enemy by private adventurers.] | 

(By V 20. Engliſb ſhips retaken from the enemy ſhall be re- 
{tored to the owners, paying one eighth of the value for ſalvage 
to a man of war; but to a privateer, if retaken in twenty-four 
hours, one eighth ; if in forty-eight hours, one fifth ; if in ninety- 
ſix hours, one third; if above one half, and if converted into ſhip 
of war by the enemy, one half.) | 

(Stat. 29 G. 2. c. 34. regulates the diſtribution of prizes, and 
32 E. 2.c. 25. explains and amends it. TY | 

[Stat. 18 G. 3. c. 15. contains regulations concerning prize 
goods not the produce of North America.] | 


* Stat. 19 C. 3. c. 67. orders that prizes ſhall be diſtributed in 


the manner pointed out by his majeſty's proclamation, during the 
war with France, under that act and proclamation ; a captain of 
| marines who happens to be on board a man of war, when ſhe 
takes a prize, but does not belong to her complement ſhares only 
as a paſſenger. Doug. 324. (310.)* 


| (B. 5.) Safe · oonduct. 


The king only can make letters of ſafe- conduct. | 7 Co. 25. Þ. 
By which he takes the party into his keeping and protection. 
Lide Reg. Or. 25. b. | | 


And theſe letters of ſafe-· conduct ought to be inrolled upon re- 


cord in Chancery. 4 Inſt. 152. — By the /,. 20 H. 6. 1. They are 


otherwiſe void. 


And by the /. 15 H. 6. 3. they ſhall expreſs the name of the 


ſhip, maſter, number of marines, with the portage of the ſhip. 
And by the /. 18 H. 6. 8. merchants may take ſhips of ene- 
mies, not having the letters patent of ſafe- conduct on board, or 
inrolled in Chancery. Conf. by the ft. 20 H. 6. 1. /. 3, 4. and 
14 Ed. 4. 4. ® TED 

No ſubject of a king, in enmity with the king of England, can 
come into the kingdom, without the king's licence and ſafe- 
conduc. ; | | 

So a ſovereign of another kingdom cannot come hither without 
the king's licence, though he be in amity ; as the king of the 
He of Man, before its ſubjection to the kingdom of Lngland. 
7 Co. 21. J. Calvin. . 8 
| | So 
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80 of antient time, an ambaſſador, who was prorex, could not 
come without a ſafe- conduct. 4 fl. 155. : 
But a ſubject of a king in amity may come without licence, or 
fafe-condut. 7 Co. 21. b. Calvin. 18 | 

By the ,. 31 H. 6. 4. if a ſubject attaches the perſon or goods 
of any one, who comes by way of amity, truce, or ſafe- conduct, 
the chancellor, calling to him any juftice of the one bench or the 
other, on a bill of complaint, may make proceſs againſt the of- 


fender; and may award delivery and reſtitution of the perſon, 


1 goods. Conf. by 14 Ed. 4. 


4 | 
ow breach of {afe-condut ſhall be puniſhed, Vide ante, (B. 3.) 


- 


Admiralty, (E. 8.) 


(C.) Prerogatives in reſpec of the king's own Sub- 
Ns jeas; in Time of War. 


(C. 1.) To declare War. 


T HE king's prerogative in reſpect of his ſubjects, relates to war 

or the time of peace; for dhe king has the fole authority to 
declare war, or peace. 7 Co. 25. b. Vide ante, (B. 3. —Parlia- 
ment, (H. 24.) | | 


(C. 2.) To levy Soldiers. 


Antiently, every one bound by tenure to do any ſervice to the 
king in his wars, ought to ſerve according to his tenure. 

And in the time H. 6. and fince, it was uſual for any knight, 
or other, to make a covenant with the king by indenture, inrolled 
in the Exchequer, to ſerve him with ſo many men named in a liſt, 
for ſo long a time in his war. Co. L. 71. a. 8 

By the ff. 11 H. 7. 1. & 18. it is ſaid, that every ſubject, by 


the duty of his allegiance, is bound to ſerve and aſſiſt his prince in 


his wars, &'c. a 
But a man is not bound to ſerve the king out of the realm, ex- 
cept for wages. 1 Rol. 166. J. 10. ad. 30. « | 
120 can he be ſent by the king out of the realm to ſerve there. 
2 Infſt. 47. . 
Though he be ſent only to Treland: Ibid. 


Mid. 
[ The right of impreſſing mariners for the ſca-ſervice, whenever the 
public ſafety requires it, is a prerogative inherent in the crown, 
grounded on the common law, and recognized by many acts of 
parliament. Fofter, 154.] | 85 5 
* But this power muſt not be wantonly exerciſed by the officer 
e bee in the impreſs ſervice; an information was granted 
againſt one Webb for having impreſſed captain Wager of a mer- 
chant ſhip to ſerve as a common ſeaman. 1 Bl. Rep. 19.* 
And there are certain exemptions—'Thus ; the better opinion 
ſcems to be, that a bargeman protected by the navy board, while 
| | carrying 


Or be ſent to be in an office, as deputy, captain, ambaſſador, Ic. 
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carrying timber to the king's docks, cannot be impreſſed by virtue 


of any warrant from the admiralty. 2 Bl. Rep. 1205.1 
The bargemen of the lord mayor of London are not privileged 

from being impreſſed if not employed in the a& of rowing the 

lord mayor in his barge, though it might be an abuſe of power to 

impreſs them in that ſituation. Cop. 518.* e 
Whether the poſſeſſion of a landed eſtate to a ſmall amount 

will exempt a mariner, is yet undecided. + Vid. 1 Bl. Rep. 251. 
[By 13 G. 2. c. 17. every perſon of fifty- ſive or under eigh- 


teen years, and every foreigner ſerving in a trading veſſel or pri- 


vateer, is exempted from being preſſed. ] e F 
[And all perſons for the firſt two years of their going to ſea, 
and apprentices for the firſt three years.] * 


[And the admiralty to grant protections accordingly, without 


fee. 


[By 13 G. 2. c. 28. ff. 5. perſons employed in the Greenland 


fiſhery exempt from being preſled. ] 


* By /. 19 G. 2. c. 30. mariners belonging to privateers or 


| trading ſhips, are not to be impreſſed in the Weft Indies, unleſs 

they ſhall have deferted from his majeſty's ſhips ; and the officer 
impreſſing, c. ſubjected to a penalty of 5ol. to the maſter or 
owner, to be recovered in any court of record within his majeſty's 


dominions.“* 


* But in debt on this ſtatute, the declaration mult aver that the 


mariner had not deſerted from any of his majeſty's Thips of war, 
1 Term, Rep. 141.“ 3 


(C. 3.) Command of the Forces. 


The government and command of the militia, and all the forces 
by ſea or by land, and of all forts, belong only to the king. 


And by the ft. 13 Car. 2. 6. it was declared, that the ſole ſu- 


preme government, command and diſpoſition of them, by the laws 
of England, ever was the undoubted right of the kings and queens 
of England; and that both or either of the houſes of parliament 
ought not to pretend to the ſame. | 

[By the acts of mutiny and deſertion, the king's power to make 
articles of war is confined to his own dominions; when his army 
is out of his dominions, he acts by virtue of his prerogative, and 
without the ſtatute or articles; therefore the courts here have no 
juriſdiction for a wrong done by an officer to a ſoldier there; (as 
for degrading him from being ſerjeant to a common ſoldier. ) 
Baræuis v. * T. 6 G. 3. 2 Will. 314.] Vide ſl. 26 G. 3. 


c. 107. the new militia act. As to billeting ſoldters, Vide 1 Bl. - 


Rep. 350. Vide 2 Burr. 1149. 3 Term. Rep. 133.“ | 
h | (C. 4.) Building of Forts, Ce. 15 ' 


So the king by his prerogative has the ſole power of building 
caſtles, forts, Ce. | | | 

And a ſubje& cannot build a caſtle, an houſe with battlements, 
or any fortrels, without the king's licence. Co. L. 5. a. | 

Vor. VI. D 
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(D.) Prerogatives, which regard Time of Peace, 
A (D. 1.) Enacting of Laws. : 
. HE king's prerogatives, which concern times of peace, relate, 
1. To the enacting of laws. 2. Juriſdiction. 3. The nomi- 
nation of officers. 4. Trade. 5. The Revenue. | 
And therefore; no ſtatute can be enacted without the royal aſ- 
' ſent. Vide Parliament, (G. 10. 21— R. 3. Cc.) gf 
But the king cannot alter the courſe of deſcent by his grant ; 
as he cannot by his charter make land to be partible among all | 
the children, which before deſcended to one. 2 Rol. 164. J. 5. 
Nor grant that land ſhall be deviſable. 2 Rol. 164. J. 7. 
That a man ſhall hold his land, after his profeſſion in religion. 
2 Rol. 164.1. 10. | | ; oe 
. So the king cannot by his grant alter the law in any reſpect; 
25 as he cannot give power to any to ouſt another of his land. 
2 Kol. 164. J. ult. | 


So the king byhis proclamation may inforce the execution of laws. 

(). z.) And therefore if the king by proclamation prohibits that which 
Proclama- was before unlawful, the offence afterwards will be thereby aggra- 
tions. vated. 12 Co. 75. : | - 
Ne So the king by his proclamation may admoniſh his ſubjeQs, 
that they do not offend, under the penalty of the law. 12 Co. 76. 
80 by the /f. 1 Fac. 25. the king may by proclamation reſtrain 
the tranſportation of any grain, generally, or from any particular 


ports. 
And by the ft. 12 Car. 2. 4. . 12. the tranſportation of gun- 
powder, arms, or ammunition. | 
By the /. 31 H. 8. 8. the king, with the aſſent of the greater 
part of the privy council, might iſſue a proelamation, which 
ſhould be obeyed as an act of parliament, and the offender to pay 
ſuch forfeitures, ' and ſuffer ſuch impriſonment as mentioned in 
the proclamation. But this is now repealed by the ft. 1 Ed. 6. 12. 
(D. 3. But the king cannot, by his proclamation, make a thing unlaw- 
When not. ful, which was before lawful; for the king cannot create an 
offence, by proclamation. 12 Co. 75. 
\ And therefore, nothing will be puniſhable after a proclamation, 
which was not ſo before. bid. | 
So he cannot by proclamation alter any part of the eommon 
law, ſtatutes, or cuſtoms of the realm. 1[bid. 
And therefore a proclamation for the ſuſpenſion of the execu- 
tion of a ſtatute, till the next parliament, is illegal and void. Ibid. 
A proclamation that none import wines of ſuch a country, 
which is in amity, under the pain of forfeiture, will be void. 
2 Inſt. 63, | : 
A proclamation that if the buyer of an horſe in a fair or mar- 
ket, or out of a fair or market, in the county of V. do not pay 
toll, his horſe ſhall be forfeited, is void. Semb. but not determined. 
2 Rol. 172. | | es 
| So none can make proclamation, but by the authority of the 
king, or lawful cuſtom; for it is the prerogative of the king to 
iſſue proclamations. 12 Co. 75. 
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So every proclamation ought to be /ub magno ſgillo Angliæ. 
(:ro. Gar. 180. : ; L he - | 
And it is moſt proper and ſafe to be fo pleaded. N. Cro. 
Car. 180. 6 A 
A diſpenſation makes an act, otherwiſe prohibited, lawful to _ (D. 4.) 
him to whom the diſpenſation is granted for dat jus. Yau. 333. fi 3 | 
And this prerogative belongs to the King by the common law, dee 0 ry 
in a caſe of n«ceflity. Hard. 446. 448. 4 oo oagey my 
But diſpenſations are odious in law. 2 Nol. (179.) J. 25. | 
In a diſpenſation, the word diſpenſe is not neceſſary ; and there- We 5.) 
fore, a diſpenſation to hold a plurality by the words, unimus ee 
oramus, c. is ſufficient. R. Cro. EI. 720. SG 6 
If an act of parliament regards only the king's beneſit, he, by his (D. 6.) 
prerogative, may grant a diſpenſation of the ſtatute. 2 Rol. 179. In what 


caſes tlie 


jb which caſe the king, in reſpect of place, time, or perſon, nw las. 
liſpenſes with a particular perſon, that he ſhall not incur the pe- penſation. 
nalty of the ſtatute. 7 Co. 36. b. | 
As if a ſtatute prohibits a thing only ſub modo, or under penalty. 
Semnb. Hard. 110. | | | 
So where a itatute limits a time for advancement of juſtice, the 
king may enlarge it; as where the /f. V. 2. 10. provides, that in 
the ezre, proclamation be made for delivery of writs within fiſteen 
days, or a month, the king may enlarge the time by his diſpenſa- 
tion. 2 Iuſt. 377. | IE | 
So if a prohibition by a ſtatute be general, yet, in reſpe& of 
the 4nconvenience to particular perſons, though a remedy be given 
for the penalty to the king alone, or by action popular, the king 
may diſpenſe with the particular perſons. 2 Rol. 179. J. 35. 
As if the king lets lands to the vicar of V. in farm, to the 
intent that he maintain hoſpitality, ron obftante, any. ſtatute, 
Semb. Sau. 22. 85 | | 
But the king cannot diſpenſe with a thing, being malum in ſe, (D. 2.) 
Hurd. 448. 8 5 8 In w hat 
As that a ſimoniac may take a beneſice. Hard. 4457. 
3 Uf. 154. e 
Nor with a thing, which would be a nuſance. Hard. 444, 5. 
So the king cannot diſpenſewith a thiag, again{t which the ſubject 
ay defend himſelf by law. | | oO 
So the king cannot diſpenſe with any thing, in which the ſul. 
ect has an intereſt. Hard. 449. : 
And therefore he cannot change or diſpenſe with the common 
aw, by his charter; as if he grants that an alien ſhall inherit, it 
ill be void. 2 Rol. 115. 5 
That land, of the nature of gavelkind, ſhall deſcend to the eldeſt 
on. 2 Rol. 115. | 2 
do the king cannot diſpenſe with magna charta, which is incor- 
porated into the common law. /id. 
Nor with the ,. 13 & 15 R. 2.3t 5. or 2 U. 4. 11. which 
reſtrain the incroachments of the admiralty. 4 12. 135. 137. 
Lide infra. 5 | | 9 
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Nor with a ſtatute for the benefit of the church, or the public 
good; for every ſubje& has an intereſt in it. As the /f. 5 & 6 
Ed. 6. againſt the ſale of offices. 3 I.. 154. =” 
Or the ſtatute which requires the oaths of allegiance and ſu- 


_ premacy.  [bid. 


Zo the king cannot diſpenſe with an act of parliament, by which 
the ſubje& has benefit. 2 Rol. (179.) J. 50. 

As if a ſtatute prohibits a foreign manufacture pro bono pub lire, 
to the intent that the people here may make the manufacture, 
the king cannot diſpenſe with it. 2 Rol. (179.) J. 40. R. 11 


Co. 88. 


The /. 15 R. 2. provides that the admiral ſhall not hold plea 
except of a thing done ſuper altum mare; the king cannot difpenſe 
that he ſhall hold plea a primis pontibus y/que ad mare: for the 
ſtatute was made for the public good. 2 Rol. (179.) I. ult. 

So the king cannot diſpenſe with the ff. 27 Ed. 3. that mer- 
chants aliens, but not denizens, might export merchandize of the 

Rape. 2 Rol. (180.)L x5... _— 

Nor with the ,. 5 El. 4. that the indenture of apprenticeſhip 
of a mariner ſhall be inrolled in the next town corporate, to make 
it to be inrolled in the corporation of T rinity-houſe. R. 3 Lev. 389. 

Nor with the ſtatute againſt recuſants. R. Hard. 110. | 

i Though the remedy be given to the king for the benefit of the 
ubject. EE 

. By 1 V. & M. ft. 2. c. 2. f. 12.a diſpenſation by non-ob/tante 
to any ſtatute ſhall be void, except a diſpenſation be allowed of in 
ſuch ſtatute.“ | 

So the king may pardon all offences, of which a. man is at- 
tainted, or convicted. Vide Pardon, (A. 

So all offences within the juriſdiction of the ſpiritual court. 

So if a man be excommunicated for a contempt, and the king 
grants a general pardon, whereby the contempt will be pardoned, 
the excommunication is avoided: and if he be taken upon an ex- 

communicato capiendo, he ſhall be diſcharged. R. 2 Rol. (178.) 
J. 45. Adm. 2 Lev. 36. : 

But the king cannot reverſe a judgment againſt a criminal with- 
out legal proceſs. 2 Rol. 164. | $0. | | 


D. 9.) Prerogative as to Juriſdiction Eccleſiaſtical, 


The king has full prerogative and juriſdiction to do juſtice and 
right to all within his kingdum, in all cauſes eceleſiaſtical, or civil. 
5 Co. 8. 3. De Fur. Eecl. | . „ 

_— corre& and ee = abuſes, and enormitics 
within his Kin . 0. 9. 5. ur. J. 5. 
Vide Yer A. 1.) enn oF a Seas 

By the /f. 37 H. 8. 17. the parliament recognizes that the king 


is ſupreme head in earth of the church of England, and hath full 


power and authority to puniſh: and repreſs all manner of | | 
hereſies, errors, vices, fins, abuſes, idolatries, hypocriſies, and 
fuperſtitions within the ſame, and to exerciſe all manner of eccle- 

1 | ſiaſlical 


P R KE RO GAT IV E. : = =. 
ſiaſtical juriſdiction. And this was before enacted by the f. 26 
H. 8. 1. Vide poſt, (D. 17.) e | 
But the /. 26 H. 8 1. and 37 H. 8. 17. were repealed by the 
fr. 16s 2 Pb. & M. 8. and aſterwards by the „f. 1 El. 1. all ſtatutes 
there mentioned are revived; among which was the ſaid f. 37 H. 
8. 17. | b 3 . 

c Aud by the f. 8 El. 1. it is allowed, that K. Henry 8th, by the 
clergy in convocation, and by the lords ſpiritual and temporal and 
commons in parliament, was rightfully acknowledged to have the 
ſupreme power, juriſdiction, &c. over all the eſtate eccleſiaſtical, 
and the ſame did uſe accordingly. i 

And all eccleſiaſtical juriſdiction began originally by the grant 
of IV. 1. or rather by parliament ; for before, ecclefiaſtical cauſes 
were determined in the hundred. 2 Rol. 216.1. 20. | 

The juriſdiction of the biſhops, c. began by the king's grant. 


2 _ 1343. bee . 

This ſupreme eceleſiaſtical authority is inherent in the king, and 
a flower of his crown. Hob. 143. Vide poft, (D. 17.) 

Wherefore he may by mandamus command the eccleſiaſtical 
judge to do right; as to ſwear a churchwarden, ſexton, c. 
choſen according to cuſtom. R. 2 Rol. 234. J. 15. 35. Vide 
Mandamus, ( A.) | | 

To grant adminiſtration, probate of a will. 2 Nol. 234. l. 30. 
| $0 before the ff. 16 Car. 11. he could grant an high commiſſion 

for the correction of abuſes, ffc. which was not founded upon the 
t. 1 EL. 1. but by the antient power of the crown explained and 
declared by that ſame ſtatute. R. 2 Cro. 37. 2 Rol. 219. l. 30. 
Vide Courts, (N. 1.) Bf MELEE 

So the king as ſovereign of the realm ought to endeavour that 
nothing be done to the diſheriſon of the crown, or propagation of 
a falſe religion; and therefore, he may exhibit an information for 
the diſcovery of a ſuperſlitious uſe. R. 1 Sal. 163. Vide 
Uſes, (M.) COND LEES, | Pe jt, 
As to the uſurpation of ecclefiaſtical juriſdiction by the pope, (D. 10.) 
and how reſtrained, Vide Eccigfiaſtical Perſons, (B. 1.)—Popery. Eceleſiaſti- 
The eccleſiaſtical laws though derived from others, yet being cal laws. 
approved and allowed here by general conſent, are the king's ec- What ae. 
clefialtical laws. 5 Co. 9. a. De Jur. Eel. Dav. 70. b. prog 
And by the ft. 25 fl. 8. 21. England is ſubject to no laws, but ,,,,. (E.) 
ſuch as are made within the realm, or by long uſe, and free con- : 
ſent the people have bound themſelves to the obſervance of. Vide 
Canons, (C.) | | . 
And therefore the eccleſiaſtical laws are made within the realm, 
or adopted by uſage and cuſtom. - fo | 

Before the conqueſt, the king, with the affent of the clergy, 
and ſince the conqueſt, in convocation and provincial ſynods, have 
made conſtitutions ; all which are part of the eccleſiaſtical laws at 

this day. Dav. 72. l. | 

And ſuch conſtitutions, with the king's aſſent, are good laws 
for the government of the clergy, without the parliament, Ne. 
2 Cro. 37. R. Mo. 783. in eceleſiaſtical matters. a 
f 5 ut 
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But a biſhop, or other ordinary, cannot without a canon or 
cuſtom, command a layman to obſerve any new rule or ceremony, 
. Per. 2 J. Houghton, cont. 2 Rol. 221. Q. A ef 
(D. 11.) Foralmuch as the eccleſiaſtical laws are the king's laws, the in- 
Are within terpretation and execution of them belongs to the king, and his 
the power miniſters. Dav. 70. 3. Vide Canons, (C.) | 
of the King, -- whe king has power to diſpenſe with the eccleſiaſtical law. 
R. Dav. 73. a. 70. b. . | 1 5 5 


And thereſore may exempt from the viſitation and juriſdiction | 


of the ordinary. Dav. 73. a. Ville Viſiior, (A. 7.) 
He might of common right, before the A. 25 H. 8. 21. grant a 
diſpenſation in commendam, Dav. 73. Vide paſi. (D. 18, &c.) 
He might diſpenſe with a baſtard to be a prieſt. Hab. 147. 
So the king may pardon an offence contrary to a canon, or the 
eccleſiaſtical law. Dav. 73. a. | 1 
And ſuch pardon ſhall be a bar in all ſuits pro ſalute anime, or 
reformatione morum, and all ſuits ex icio in the eccleſiaſtical court. 
Dav. 73. a. Vide Pardon, (E. 1.) 5 
What cauſes belong to eccleſiaſtical conuſance, or not, vide Pro- 
hibition, (A. 2.—F. 1. &c.—G. 1. &c.) 
As to the juriſdiction, and proceedings in ecclefiaſtical courts, 
wide Courts, (N. 1. &c.) a | 
(D. 12.) So the king, and commiſſioners appointed by him, may pro- 
Cenſures nounce ſentence of deprivation, or other eccleſiaſtical cenſures, 
1 purſuant to the common law uſed in this realm. Semb. 2 Cro. 37. 
. + 
And where a biſhop takes caution by obligation, he ought to 
take it in the name of the king. Per Wild. 2 Lev. 36. 
So the king and his commiſſioners may paſs a cenſure, purſu- 
ant to a canon, though there be a high commiſſion for the ſame 
offence. Poph. 59. 


But an eccleſiaſtical Judge cannot impoſe a pecuniary mul& or 


fine for an offence. 2 Nol. 216.1. 35. Vide Poph. 60. 


| nd by common law, appeals were determined within the 
realm, without appeal to Rome. 2 Rol, 233. l. 25 ad 35, 
By the ft. 24 H. 8. 12. if a cauſe be begun, before an arch- 
deacon or his official, the appeal ſhall be to the biſhop of the dioceſe. 
Vide 4 Inſt. 3309. | | 
If commenced before the biſhop, dioceſan, or his commiſſary, 
to the archbiſhop of the ſame province, 4 nfl. 339. 
[An appeal lies from the ordinary about ſetting up ornaments in 
_ a church, and if the ordinary, as archdeacon, was alſo commiſſary 
to the biſhop, the appeal is to the metropolitan. Cart v. March, 
M. 11 G. 2. Str. 1080.] | | | 
If before the archdeacon of any archhiſhop, or his commiſſary, 
to the court of the arches, or audience of the ſame archbiſhop, 
Ee, 7 and 
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PREROGATIVE, 
and from that court within fifteen days after ſentence there, to the | 
archbiſhop of the ſame province. ' 

If the king be concerned, the appeal ſhall be to the upper houſe 


of convocation. 4 1nft. 339, 340. | . 
And by the © 2. 19. appeals ſhall be made in the ſame 
manner in all cauſes, of what nature ſoever. N 
An appeal from the biſhop or his commiſſary, to the archbi- 
ſhop in his court of arches, is good; though this is not the pro- 
per court; for theſe words, in hic court of arches, ſhall he rejected as 
{uperfluous. R. Dy. 240. . | | £ 
So an appeal lies from the dean or commiſſary of the archbiſhop in 


his exempt juriſdiction, to the court of arches or audience by the 

common law; for it is not within the ft. 24 H. 8. 12. Oughbt. Tit. 

275. | 

30 it lies a delegato ad delegantem, viz, from the commiſſary or 

official of a biſhop, to the biſhop himſelf. Ought. Tit. 274. WR. 
By the /. 24 H. 8. 12. cauſes commenced before any of the (D. 14.) 

archbiſhops of Canterbury or York, or brought before them þy way To the de- 


; Þ [of appeal, ſhall be finally determined by them, without other or legates. 


further appeal. | | 
But by the ff. 25 H. 8. 19. for lack of juſtice in any the courts 
of the archbiſhops, it ſhall be lawful for the parties grieved to 


| appeal to the king in Chancery, and on ſuch appeal, a commiſſion 


under the great ſeal ſhall be directed to ſuch as ſhall be named by 
the king, (as in caſe of appeal from the admiral's court, to hear 
and definitively determine ſuch appeal, with all circumſtances 
concerning the ſame, whoſe ſentence ſhall be definitive. 

And by the /ame ſlatute, appeals from the 2 of abbies, 
or other places exempt, ſhall be made to the king in Chancery (as 
before to the pope) immediately, and be by ſuch commiſſioners 
definitively determined. 15 | 3 
And therefore in all eccleſiaſtical cauſes, an appeal lies to the 
delegates. 4 Inft. 339. ; 
[It is diſcretionary in the court of Chancery, whether they will 
grant 2 commiſſion of delegates, (i. e.) to lords ſpiritual and 
temporal, judges at common law, and civilians, oro judges and 
civilians only. Ex parte Hellier, P. 1754. 3 Athyns, 798. 

[Where the juriſdition of biſhops is in controverſy, or a 
queſtion depending which concerns the canon or ecclefiaſtical 
law, a full commiſſion is granted; where it is a mere matter of Jaw, 
as a queſtion on a will, it iſſues to judges and civihans only. Zig.) 

[One intereſted in a ſentence may have a commiſſion of dele- 
gates to review, though no party to the original ſuit. Jones, v. 
Bougett, H. 1739. 1 Alhyns, 298.] | | 
The king may appoint whom he pleaſes to be the delegates. 
$ And afterwards may add others by a commiſſion of adjuncts. 

ay. $15: : | 

If any of the judges are in the commiſſion, the place of aſſembly 
is uſually appointed by one of them at Serjean!'s-Inn. Ray. 476. 

[On an appeal on a collateral point, the court of delegates 


may, inſtead of remitting the cauſe to the arches, retain s' 
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ad inflantiam partis, and hear it on the merits. Williams v. Oſborne, . 


Delegates, 1718. Str. 80... W 
The delegates ought to proceed according to the eccleſiaſtical 
laws, and they cannot fine or impriſon. 4 Inſt. 334. Conf. by ,. 
13 Car. 2. 12. Ker * | 
They may excommunicate. R. 2. Rol. 233. I. 10. Cont. 2 Bul. 4. 
So if they repeal an adminiſtration granted by an inferior judge, 
they may grant adminiſtration. Semb. Lat. 85. 2 Rol. 233. l. 10. 
Vide Adminiſtration, (B. 2.) R. cont. 2 Bul. 4. | 
But an appeal does not he to the delegates upon a ſentence of 
deprivation by a viſitor of a college ; for this is a temporal matter, 
4 Inſt. 340. Dy. 209. a. | | 
Or by viſitors conſtituted by ſpecial commiſſion. 4 ff. 340, 
2 Rol. 232. J. 50. . 
As to an appeal to the delegates in marine caſes, Vide Admi 
ralty, (G.) | | 
To parliament, from Chancery, vide Parliament, (L. 7.) 
To a viſitor, Vide Viſitor. | 
- To the pope, vide Popery, (A. 3.— B. 2.) 
(D. 15.) By the ft. 24 H. 8. 12. in cauſes teſtamentary, or of marriage, 
Tothe con- divorce, tithes, fc. which may touch the king, the appeal ſhall 


i 


vocation. he to the upper honſe of convocation of the ſame province. Vide 7 


Convocation, (D.) | | 
(D. 16.) Though by the /. 24 & 25 H. 8. the ſentence of the delegates 
Commiſſion is final, yet the king may grant a commiſſion of review; for this 
for review. ig not reſtrained by the ſame acts, and the pope, as ſupreme head, 
(whoſe authority is now annexed to the crown by the ff. 26 H. 8. 
I. and 1 El. 1.) had power to do it. R. 4 Int. 341. K. Mo. 462. 

_ Cro. El. 571. ; | 
So though a decree by the high commiſſion had no appeal, yet 
the king, by a ſpecial commiſſion, might have examined it. 2 Kol. 
233. L 20. Adm. Mo. 782. e 


But a commiſſion of review is ex gratia, and not of right. 


_ 782. 1 5 - | 
If an a juſt, the ſuperior judge ought to receive it. 
3 . J e e WE | 
And the king cannot take away the benefit of an appeal. bid. 
An appeal lies 4 /ententia definitivd, vel decreto interlocutorio ha- 
bente vim ſententie "definitive per procuratorem vivd voce immediately 
upon ſentence given. Ought. Tit. 289. 295. | 
Or within fifteen days after ſentence, in writing before a no- 
tary public. Ought. Tit. 295, 296, | 
So an appeal lies a gravamine before ſentence ; which ought to 
be in writing, and ſpecify the gravamen. Ought. Tit. 277. 285. 
If an appeal be lawfully made, the inferior judge cannot pro- 
ceed ; for his authority is ſuſpended. 4 If. 340. 6 Co. 18. b. 
So by an appeal the ſentence is ſuſpended. 2 Rol. 233. I. 40. 
If an appeal be from a ſentence of excommunication, the party 
might-celebrare mifſam, may ſue actions, Cc. pending the appeal, 
2 Rol. 233. J. 42. | 
DE And 


| 
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And where a ſentence is afterwards revoked and annulled upon 

a citation, without appeal, all meſne acts are good. R. 6 Co. 

Oo if the commiſſion of an inferior judge has the words, afpel- 

Litione remotd, he may proceed to the execution of his ſentence, till 

the appeal received, and an inhibition tent to him. 4 7. 340. 

So if, after ſentence, the party be excommunicated for not per- 

forming it, and then he appeals ; though the fentence be thereby 
ſuſpended, the excommunication is not ſuſpended. . R. Mo, 

850. 5 
5 an appeal from a definitive ſentence (not upon a gravamen } 
each party may non allegata allegare, et non probate probare. 

It there be an appeal to a ſuperior judge, he ought to give the 
ſame ſentence that the inferior ought ; as if they repeal an admi- 
nitration granted by an inferior judge, the delegates may grant 
adminiſtration. Lat. 85. Vide ante, (D. 14.) —-Adminiſlrator, 

B. 2.) b | | | 
f 80 1 the ſuperior judge revokes the former ſentence, he ought 
to reverſe all the e acts done after the appeal to the prejudice of 
the appellant. 4 Y. 340. | | 
By the /. 16 R. 2. 5. of Premunire, the crown of England is (D. 17.) 
ſubject to none, but immediately unto God. | — e 

And by the. 25 . 8. 21. the kingdom of England recognizes i gau. 
no ſuperior under God, but the king. Vide Dav. 61, 

And this was only a deelaration of the common law. Mo. 782. 
And therefore the king of England is ſupremum caput eccleſie An- 
glicane. Vide Ecclefinflical Perſons, (A.) | l 15 
This title of /upreme head of the Engliſh church, was firſt attributed 
to the king by the clergy in convocation. 20 H. 8. Co. L. 7. c. 
And was afterwards uſed by the king. 22 H. 8. IILIill. 

By the /f. 26 H. 8. 1. the king, his heirs, and ſucceſſors, ſhall 
be reputed the only ſupreme head in earth of the church of Eng- 
land, and ſhall have, united to the imperial crown of this realm, as 
well the title and ſtyle thereof, as all honours, dignitics, jurifdic- 
tions, £c. to the ſame belonging, c. 

By the /. 37 H. 8. 17. the ſame title was recognized by parlia- 
ment. Jide ante, (D. 9.) | | 
But thoſe ſtatutes were repealed by the /,. 1 & 2 Ph. & M.8. 
yet afterwards by the ,. 1 El. I. that ſtatute of repeal was repealed, 
as to all ſtatutes by this revived, and the ſtatute 37 H. 8. 17. is 
thereby expreſsly revived. | Ee 

And by the ff, 1 El. 1. all juriſdictions, privileges, c. ſpiritual 
or eccleſiaſtical, by any ſpiritual or eceleſiaſtical power, or autko- 
rity lawſully uſed, for the viſitation cf the ccclefiaſtical ſtate 
or perſons, reformation, order, or correction of the ſame, and of 
all errors, hereſics, ſchiſms, c. ſhall be for ever annexcd to the 
imperial crown of this realm. | : p 

And therefore all eccleſialtical juriſdiction, though nſurped by 
the pope, was now reſtored to the crown. 4 II. 325. Vid 


E-lfirflical Perſons, (A.— B. 1.) 


* 
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Zo by the ,. 1 El. 1. the queen, by letters patent under the great 
ſeal, may authoriſe ſuch perſons, being natural born ſubjects, 
whom, when, and as long as ſhe pleaſes, to exerciſe all ſpiritual 
and eccleſiaſtical jurifdiion within her dominions; and to vitit, 
reform, correct, Ec. all errors, hereſies, ſchiſms, abuſes, Cc. 
which, by any ſpiritual, or eccleſiaſtical power, Oc. may be law- 
[*Repealed fully reformed, c.“ Vide Courts, (N. 1.) | 
by 16 Car. So eccleſiaſtical courts may be held in the name of the ordinary, 
1. I.] without the king's patent. 2 Ryſb. 451. Cont. 2 Ruſh. 1344. 

Acc. 12 Co. 7. 2 Ruſh. App. 278. | : 
And all proceſs may iſſue under the ſeal of the ordinary, and 
needs not the great ſeal, or other ſeal of the king. 2 Ruſh. 45 1. 
Though by the /. 1 Ed. 6. 2. it was enacted, that all proceſs 
eccleſiaſtical ſhall be made in the name of the king, and have no 
other ſeal than what hath the king's arms, c. for that ſtatute is 
now repealed. N. 12 Co. 7. | | 

(D. 18.) By the ancient eccleſiaſtical law, a biſhop could not have ox bold 
Diſpenſa- a benefice with cure within his dioceſe ; for if he had ſuch, it be- 
ene com came void when he was created a biſhop. Dav. 68, 6. Vau. 19, 
m7 . | 20. . 6 
So by acceptance of a ſecond beneſice with cure, by the com- 
tion is ne- mon law the firſt became void. Vide Eſgliſe, (N. 5. 
cæſſary. And therefore, in theſe caſes, a diſpenſation was neceſſary for 
| retaining the firſt benefice. | 

A diſpenſation in commendam is ſemęſlris, temporaria, or perpetua, 
Hob. 144. 0 | 
Semgſtris is for ſix months after voidance, till preſentation; and 
therefore lawful. bid. 5 
So a perpetual commendam, or for life, to take, with the conſent 
of the patron, may be allowed in ſome caſes ; for it is in the na- 
ture of a proviſion. Hob. 15 3. 5 
Otherwiſe of a temporary commendam. Mob. 15 3. 155. 

(b. 10.) But the king may grant a diſpenſation to a biſhop elect, before 
By whom it conſecration, to retain his benefice in commendam, by the common 
may be law. R. 2 Noll. 233.1. 50. Hob. 143. Dav. 73. Hob. 147. 
granted. So the king may grant all diſpenſations ſince the ft. 25 H. 8. 
N 8 by Vid þof?, (D. 20.) in the fame manner as before; for though the 
ne INS: ſtatute ſays, all difpenſations ſhall be granted in manner following, and 
not otherwiſe, the king is not thereby reſtrained. Hob. 146. 

And therefore the | Lag now may grant a diſpenſation retinere in 


4 | 


commendam. | 
And this may be for years, or quamdiu he is a biſhop ; for it 
continues the former incumbent for a time. Hob. 156. 
So it may be tenere a deanery, prebend, or other dignity in com- 
mendam. 2 Rol. 451. | | 
D. 20.) Vet a diſpenſation capere in commendam a church, then full of an 
When not. incumbent, cannot be granted. Hob. 1 50. 
* By the /. 25 H. 8. 21. every diſpenſation, licence, &c. ſhall be 
tion maybe granted in manner following, and not otherwiſe, viz. the arch- 
granted by biſhop of Canterbury ſhall have authority by in{trument, under 
the archbi- the ſeal of the archbiſhop, to grant all diſpenſations, 6c. neceſſary 
ſhop, or | for 
not. | 


„ TS T 
for the profit of the king and hib-realm, ſo as he grant none for 


any cauſe repugnant to the law of God. 5 
But ſhall grant none but in caſes accuſtomed to have ſuch by 
the authority of the ſee of Rome, without licence of the king, by 
bill ſigned. ; ; e . 
And all diſpenſations of importance, which paid 4/. for expedi- 
tion at Rome, (and of the tax of all diſpenſations at Rome two books 
ſhall be made, one to remain with the regiſter of the faculties, the 
other with the clerk in Chancery,) ſhall be confirmed under the 
reat ſeal. | | | 
And all other prelates may diſpenſe, Sc. in the ſame manner as 
they could by the common law, or the cuſtom of the realm, 
And therefore, in caſes in which it was generally allowed the 
pope might grant a diſpenſation, the archbiſhop now may grant a 
Ai elan by this ſtatute. Hob. 146. | 


And therefore the archbiſhop may grant a diſpenſation to take 


a plurality, within the /. 21 H. 8. Yau. 20. 

But the archbiſhop eannot grant a diſpenſation by tllis ſtatute, 
except in ſpiritualibus, in which the pope was allowed to grant 
quaſi de jure. Hab. 147, 148. | 

So the archbiſhop is reſtrained from granting diſpenſations in 
four caſes where the pope granted them ; as by the ſtatute itſelf he 
is rellraiged in caſes repugnant to the divine law, Hob. 147. 
And therefore he cannot grant it for a prohibited marriage. 
Hob. 147, 148. : RE. 

Nor for an alien, who does not 
a prieſt, Hob. 148. | | | 
Nor for beneſice to be appropriated to a nunnery. Hob. 148. 

2. He cannot grant it in any caſe contrary to the /. 21 H. 8. 
againſt pluralities. Hob. 142. Yide Eſvliſe, (N. 5. 8.) 8 

3. Nor in caſes contrary to the king's prerogative, or the laws 
and ſtatutes of the realm, Hob. 148. ng 

And therefore a diſpenſation capere in commendam any churches 
not above ſuch a value, without mentioning that they are void, 
though made by the archbiſhop, and coufirmed by the king, is not 
good. N. Hob. 150. | 

Or capere, without expreſſing a proviſion for the con ent of the 
patron. Hob. 152. | | | 

90, 4. The archbiſhop by this ſtatute cannot grant a d ſpenſa- 


* 


ſpeak Engliſb, and reſide, to be 


tion, except in caſes convenient and neceſſary, upon examination of 


the cauſe, and quality of the perſon. 119%. 148. | 
And therefore a diſpenſation by the archbiſhop, with the con- 
tirmation of the king, capere in commendam for years, or guamdiu 


he ſhall be biſhop of ſach a ſee, c. will be void ; for he is not 


a complete incumbent, and other inconvenieneics enſue, Hol. 


153. 155. | 
Every offence by an ecclcſiaſtical perſon, contrary to the duty 

of his function, may be punithed by the ſpiritual court. 

134. | 

So he may be deprived for a crime. 1 SL. 134, 135. 


* hithop 


(D. 21.) 


I Sal. De priva- 
tion. 
TJor what 
cauſes it 


(all be. 


Church. 


ter. Per Holt, 1 Sal. 134. 


| P. 22. ) 


The effett and induction, as W the preſentee was mere laicus, does not re- 


of a depri- 
v. tion. 


iaduction, and declare unfeigned aſſent to the uſe of all things con- 
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A biſhop, by the archbiſhop of his province, as well as a parſon, 
vicar, or other eccleſiaſtical perſon of an inferior order, by his or- 
dinary. 1 Sal. 135. 

So a deprivation may be by eccleſiaſtical commiſſion, as well as 
by the biſhop, or other ordinary. R. Jon. 393. 

And thereſore a 3 Sc. may be deprived, if he be. a an os 
retic. Dal. 5 1. 

If he depraves the common prayer. R. Poph. 60. | 

If he be an infidel, or miſcreant, which ſigniſies a milbeliever. 

So by the /. 13 EI. 12. if he adviſedly and directly maintain 
doctrine repugnant to the 39 articles, and being convented before 
luis ordinary, c. ſhall not revoke his error; or, after eee | 
affirm ſuch untrue doctrine. 

So if he be a ſchiſmatic. 

So by the /. 1 El. 2. if he refuſe to uſe the book of common 
prayer, or to adminiſter the ſacraments according to it, or uſe 
other form, or prayers, &c. or ſpeak or preach in derogation 
thereof, having formerly been convict for the like offence. | 

Or by the PL. 14 Car. 2. 4. if he read not morning and evening 
prayers publicly on ſome Lord's day within two months after his 


tained in the book of common prayer; or, in caſe of lawful im- 
pediment, within a month after the impediment removed. 
So if he be convict for any non-conformity. 


So if he be obſtinately diſobedient to the lawful canons of the 


As if he takes an incompatible benefice, . a diſpenſation. 

If he takes a benefice by a fimomacal contract. 1 Sal. 134. 

If be be a common drunkard. R. 1 Brownl. 70. 2 Brownl. 
37. Vin. Ent. 219. 

So he may be deprived for the firſt offence in depravetion of the 
common prayer ; for the ſtatute, being in the affirmative, does not 
take away the effect of the canons. R. 5 Co. de Fu, Accl. 3. 5. 
2 Rol. 222.1. 30. 

So if he be 1ncorrigibly diſobedient to his ordinary. 

So if ke be guilty of murder. 

Or, before the /t. 18 El. 7. if he was convict of any 3 
and could not purge himfelf. 2 Rol. 222. J. 15. | 

So fince the 5 18 El. 7. if he be convict of manſlaughter by 
verdict; for though the ſtatute ouſts the purgation, it docs not 
take away the offence. 2 Rol. 222, J. 20. 

So if convict for perjury in the e court tor a ſpiritual mat- 


Or forgery of orders. 1 Sal. 134. 
So if he be mere laicus. N. Dy. 293. Bend. N. 234. 
So he may be deprived for dilapidation of the church. 1 Sal. 


134»: I* 

if an abbot had aliened lands, which he had in right of his ab- 
bey. 2 Rol. 222. 1. 10. 

A ſentence of deprivation, though it be for nullity of inſtitution 


late 


cb 
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late to make an, avoidance ab initio, ſo as to give a lapſe to the 
biſnop. 2 Nol. 220. I. 20. 


Or to make the inſtitution and induction of a clerk by A. after 
the inſtitution of the preſentee deprived, but before his depriva- 


tion, to be good, 2 Kol. 220. J. 10. 
Or to make a marriage, adminiſtration of the ſacraments, or 


other ſpiritual act by him, void. R. Cro. El. 775. AAo. 606. 


Or to make a leaſe by him, confirmed by the Patron and ordi- 


nary, to be void. R. Cro. El. 775. | 
But if, after deprivation, the party deprived be reſtored by — 
ful commilſioners, the ſentence of deprivation is annulled, and the 


incumbent continues, and a preſentation upon ſuch deprivation docs 


not ſupply its turn. R. Mo. 558. 


If a deprivation be by the king, or his commiſſioners, who re- 


preſent his perſon, an appeal does not lie; but the king, of grace, 


may grant a commiſſion of review. Mo. 782. 


. 


The king is patron of all the biſhoprics in the kingdom, which (D. 22.) 


are of the king's foundation. Jide Ecclefraſtical Perſons, (C. 2.) 


Sciſure of 


So all the biſhops of Wales are of the patronage of the king, and __ 


he ought to grant their temporalties to them. 1 Nal. 882. J. 5. Th 
So the biſhops of Ireland. F. NM. B. 169. G. 


which belong to the biſhopric. Sav. 52. 

And during the vacancy of the biſhopric, they belong to the 
king. 2 [nſt. 15. Mod. 207. 

And the king is ſeiſed of the freehold. 1 Nl. 881. L ul. 

And ſuall have the I take a ward, preſent to a church, Sc. 


Vid Eſgliſe, (H. 5, 6 


But by M. Ch. 9 H. 3. 5. cuſtodiæ archiepi iſcopatuum epiſcopatuum, 
Ec. veulli nau debent. 

And therefore a ſubject cannot claim thoſe temporalties by grant, 
or preſcription. 2 fl. 15. 


So by M. Cb. 5. the king ſhall reſtore the ee, in the 


ſame plight as he had them. 2 If.. 14 

Anda commiſſion of oyer and /terminer goes, to hear a treſpaſs 
done in the vacation. 2 /nft. 152. 

So a common perſon ſhall ne the temporalties of an abbey, 
Oc. of his faundation. 2 nfl. 68. 


The - nature 
of tempo- 


The temporalties of a biſhop are all his temporal policſious, ralties. 


After a biſhop is elected and confirmed, the king makes reſti- (D. 24.) 


tution of the temporalties to him. Bur. II. 11. 
So he may grant them after W and before conſeerat ion. ed. 


1 Kol. 882. J. 15. 

If the king limits no eſtate in the temporalties, yet the biſhop 
ſhall have the fee. 1 Rol. 88 2. J. 20. 

So though the king limits only for life, or years; * that will 
be void. 1 Kol. 882. J. 20. 
Ik a biſhop elect accepts rent reſerved upon a leaſe by his prede- 
ceſfor, the leaſe ſhall not be affirmed by ſuch acceptance. Pal. 
175. 


But 


How grank-* 
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But till a writ for reſtitution of the temporalties to the biſhop, 
they are not veſted in him, though he be a complete biſhop. 
1 Rol. 881.1. 50. 
So after reſtitution, the biſhop ſhall not have an action for a 
treſpaſs done in the vacation; for the „. Marl. 29. does not ex- 
tend to him. 2 [nft. 152. 
So if an election be a the king's aſſent and licence, he 
may refuſe reſtitution. F. V. B. 170. C. 
(D. 25.) So for an enormous offence in a biſhop, his temporalties may be 
How ſciſcd. ſeiſed in manus regis. 2 Rol. 228. J. 20. 
As if he be attainted for treſpaſs contra pacem ; for, being a pre- 
late, a capias does not lie againſt his perſon, 2 Rol. 228. J. 25. 
Or for a contempt, as upon an attachment in prohibition. 
2 Rol. 228. J. 15. 30. 
Or for not admitting a varlet to his corody. 2 Rol. 228. J. 15. 
So if he be found a diſturber in a quare non admiſit by the king. 
2 Rol. 228. l. 17. 
Or be found guilty in a guar? incumbravit, after a non admiltas 
delivered to him. 2 Rol. 228. J. 10. 
So upon the death of a biſhop, the 1 by his prerogative, 
ſhall have his palfrey, baſon, and ewer, and Kennel of hounds ; 
and proceſs ſhall iſſue for them, if not compounded. Sav. 5 3. 
(D. 26.) During the vacation of a biſhop or metropolitan, the ſpiritual 
Guardianof juriſdiction 1 to the guardian of the ſpiritualties. Lind. 33. 


the ſpiri- v. Picar? Genera 


N uu . And the dean and chapter, of common right, is guardian of 
"= the ſpiritualties to a metropolitan, as to the archbiſhop of Zanter- 


bury. 2 Rol. 223.1. 7. 22. But the prior of Chrift Church, 
Canterbury, is ſaid to be ſo. Ibid. I. 19. 50. 

So to the archbiſhop of York. 2 Rol. 223. J. 25. 

So in inferior biſnoprics, the dean and chapter, of common 
right, is guardian of the ſpiritualties, and not the metropolitan- 
2 Kol. 223. J. 10. But this ſeems to be by compoſition. Temp. 
H. 3. 

But where the uſage allows it, the metropolitan ſhall be guar- 
dian of the ſpiritualtics ; as the archbiſhop of York ſhall be to the 
biſhop of Durham. 2 Rol. 223.1. 17. 

So by preſcription an archbiſhop may be guardian of the ſp1- 
ritualties to a biſhop within his province. Lind. 33. v. Vicar” 
Gener”. 

So by compoſition, per aliguem by the archbiſhop, eleddum ex no- 

minat per cabitulum. Lind. 33. v. Vicar” Gener'. 

(D. 27.) The guardian of the ſpiritualties regularly may exerciſe all foi- 
What he ritual juriſdiction. Sav. 52. 
may do. As he may make admiſſion and inftitution. 2 Rol. 22 3. J. 40. 

So a writ ſhall be directed to him for trial of baſtardy, c. and 
he ſhall make a certificate of it. 2 Nol. 223. J. 44. Vide Cerliji- 
cate, (A. 4.) 

So he ſhall prove wills, * adminiſtration, licences for mar- 


ringe, c. Sav. 52. 
(D. 28.) 


— 


E n in — 


, 


-  (D. 28.) Juriſdiftion Temporal. 

The king, by his prerogative, may make what courts for the p. 28.) 
adminiſtration of the common law, and in what places, he pleaſes. Erection of 
Vide-Gourts, ( A.) | | 4 cout ta. 

But the king cannot erect a court of chancery, or conſcience; 
for the common law is the inheritance of the ſubject. 2 Roll. 164. 

J. 30. Vide Chancery, (A. 3.) „ Es | 

Nor grant a liberty tenere placita, according to the courſe of the 
civil law. 2 Nol. 164. J. 25. | 

Nor grant that the court of Tori ſhall hold plea, by Engh/b bill, 
of an obligation, or other matter triable at the common law. 

R. 2 Roll. 164. J. 32. 15 | | 

Nor grant that ſuch an one ſhall not be impleaded by action. 
2 Rol. 16.4.1. 20. 155 | 

So the erection of a new court, with a new juriſdiction, cannot 
be without an act of parliament: 4 7nft. 200. | 

And if it be erected, the juriſdiction ought to be expreſſed ; 
for nothing omitted ſhall be within ſuch juriſdiction. tid. 

So the king cannot grant to a court, that it may proceed ac- 
cording to the civil law. 2 Ruſh. App. 77. | 

Nor can, by charter or commiſſion, c. alter the common law. 

Iid. | | 

For the appointment of juſtices, vide poaf, (D. 37.) 

The king may grant ſuch commiſſions as are warranted, or al- (D. 29.) 
lowed, by the common law, or by act of parliament. 4 Tut. 163. Grant of 
2 Infl. 51. : | 5 commilſ- | 

Commiſſions are general, as to perſons, crimes, Ec. as a gene- ſions, vide 
ral commiſſion of oyer and terminer. 4 Inft. 162. | Ja 


a a (C. 2.—— 
Or ſpecial, when confined to particular perſons, offence, or G. 1, & 


place. 4 1nft. 163. 
As upon a heiaous treſpaſs done, which requires /://inum reme- 
dium. Reg. 123. By the /. V. 2. 13 Ed. 1. 29. | 
Upon heinous exactions, Cc. by a biſhop and his miniſters. 
Reg. 125. b. = | | 
But the king cannot grant a commiſſion not ufual, nor allowed 
by act of parliament. 4 /nft. 163. 2 Inſt. 478. 1 
And therefore by the 2. 18 Ed. 3. fl. 2. 1. * a commiſſion of new . If not 
inquiry is declared void. | expired ? 
So by the A. 18 Ed. 3./. 2. 4. *a commiſſion for aſſaying % Cey's 
weights and meaſures. Statutes.) 
So a commiſſion for making of boats, c. 4 nfl. 163. 
So a commiſſion to zpprehend a felon, and ſeiſe his lands and 
foods. 4 Inſt. 54. | 
So the King cannot grant a commiſſion for inquiry only, with- 
aut power to 25 and determine. N. 12 Co. 31. Semb. 2 Rol. 
164. . 47. | | 
So a commiſſion ought to ſpecify the offences in the commiſſion, 
not in a {chcdule annexed. - K. 12 Co. 31. | 


o 
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So acommiſſion for a treſpaſs done, ſhall be only to the juſtices 
of the one bench or the other, or juſtices in eyre. St. IV. 2. 29. /. 
2 Ed. 3. 2. Vide Fuſtices, (E. 1. &c.—G. I. &c.) 

(By the. And it ſhall not be in Engliſs.* R. 12 Co. 31. 


4 Geo. 2. 26. 
all commiſſions, 9%. are to be in Engliſh. 


(D. zo.) o all franchiſes are derived from the king; and therefore the 
Grant of King may grant to another to have any franchiſe or liberty. Vit 
franchiſes FL anchiſes, (A. 1.)—Liberties. 
_=_ r county palatine, or juriſdiction temporal or eceleſiaſtical 
: Vide Franchiſes.— Tide ante, (D. 9, &c. 28, 29.) 
Nomination of his officers; as ſheriff, coroner, Sc. Vide 
London, (G.—K. 15 80 
Zo the execution of things incident to the office of another; as 

retorna brevium. Vide Retorn. 
Quodl uti poſit regalibus libertatibus in manerioſuo. 2 Rol. 202. 1. 35. 
Omnem poteſtatem, omnes libertates, et conſuetudines, que regia fur 
teflas conferre potęſt, om::2 jus, et omne dominium quod ad nos pertinet, 

Oe. 2 Kol. 199. J. 20. 

(D. zr.) So the king, by his prerogative, is the fountain of all dignity 
Of nobility and honour in his realm. Yide Dignity, (A.) 
and honour. 80 he may, by the common law, compel perſons of 20l. per an- 

num inheritance to be knights. Jide Homage, (G. 4.) 
Or perſons named to be ſerjeants, to take the degree. 2 Kol. 
i 167. J. 10. Vide Ley, (D. 2.) 

(D. 32.) oö all privileges are derived from the king; and therefore the 
Of privi- king may grant to another to have the privilege of a foreſt, chaſe, 
leges. warren, park, c. Vide Chaſe. 

| To have a fair or market, or toll in 1t. Vide Mar let, (C. 
"Oh | 

To have caſual profits; as wreck, waifs, ſtrays, deodands, 
treaſure trove, royal-fiſh, mines, derclit land, c. Vide poſt, 
(D. 49, 50.) —Waife. 

So privileges in trade. Vide Trade. (B.) 
- (D.33.) So the king, by his grant, may exempt a ſubject from a charge, 
Ot exemp- which by his grant he may impoſe ; as he may grant to the citi- 
tions. zꝛens of any town, Sc. to be quit of toll for their merchandize in 
every town and city of England. 2 Rol. 198. J. 37. 45. Vid 
Toll, (G. 2.) 
So he may grant an exemption from toll in the king” s market, 
though due by preſcription. R. 2 Jon. 119. 
So the king, by grant, may exempt citizens from all t«llagiir, 
auxiliis, vigilis, &' contributiontbus ratione terrarum ei merchandiſa- 
rum, in a city. 2 Rol. 199. J. 
From cuſtoms and tallages. 2 Rel. 199. ] ag. 
De auxilits vicecom* de forgſtd. 2 Rol. 199. J. 1. 
80 de waſlis, aſſart' and regard ſoręſtæ. 2 Rel. 199. J. 2. 
To be quit de fore//d. 2 Rol. 202.1. 5. 
So he may grant exemption from a Comal before jallices i in 
eyre. 2 Rol. 198. J. 40, 
From ſervice in jurat', affifis, Sc. 2 Rol. 199. J. 5. 


f 
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mayor, alderman, ſheriff, eſcheator, coroner, &c. Ibid. * Con- 
ſtable, or any other office under the crown, provided there be a 


Rep. 686.* ol 
ut an exemption from the office of conſtable,” and ot 


R. Sav. 43. . | op? 
So an exception from offices in the cingue does not ex · 
empt from the office of ſheriff in a county. il. ä 


of juſtice; as of the ſhire, hundred; de ſedis of ſhire and hundred. 

2 Rol. 198. J. 52. ; . 
De platitic forefte 2 Rol. 199. J. 1. ps” 
So the king may grant an exemption from a charge, in which 

the king has no intereſt at the time of the grant ; as to a ſpiritual 


WF granted by the clergy. 2 Rol. 198. J. 25. | 
Io a man, that he ſhall not be impeached by a recognizance, into 
which he ſhall afterwards enter. 2 Rol. 168. J. 30. 

But the king cannot grant an exemption from the juriſdiction of 
any court, if he does not erect another juriſdiction of the ſame nature; 
for that would be a failure of juſtice ; as he cannot exempt a town 
from the admiralty juriſdiction, if he does not grant a power to 
have a like juriſdiction there. 2 Rel. 201.1. 45. | 

So he cannot grant a power to hold a court of equity; for that 
would be in derogation of the common law. 2 Rol. 192. J. 37. 
Hob. 63. Vide Chancery, (A. z.) | | | 

So if he grants an exemption from the ſhire and hundred, the 

has thereby frankpledge and tourn within his own land. 
Semb. 2 Rol. 203. I. 20. | 5 

So the king cannot grant to any to be exempt from puniſh- 
m for any offence ; as for felony, treſpaſs, c. 2 Rol. 192. 
32. 3 


him only from the antient cuſtoms, which were the king's inhe- 
ritance. - Yau. 161. . : | 


not exempt from ſuch armour, &c. as he ought to find by act of 
parliament. R. Sav. 52. | 1 | 
So the king, at his pleaſure, may command any ſubje& that 


contempt. F. N. B. 85. A. C. 
And ſuch inhibition may be by proelamation; for the party 
my abſcond. F. M. B. 85. C. 8 1 
Or by writ under the great ſeal, privy ſeal, or fignet ; for 


F. N. B. 85. A. 


ſufficient number of perſons left to ſerve the office. 1 Term. 


So the king may grant an exemption from attenda noe upon eo 1 


man, that he ſhall be diſcharged of tithes, when they ſhall be 


80 15 the «ing grants an exemption from cuſtoms, that exempts 


Vor. VI. „ „„ 


So the king may grant exemption from an office; as quod non fit . 


18. Sox; - . 


in the cingue ports, does not exempt him from the office of hen) 


80 a grant of exemption from all taxes, impoſitions, He. does . 


he ſhall not go beyond fea, or out of the kingdom, without his j (2; 20, 
licence. F. V. B. 85. A. 3 Infi, 179. Vide Chancery, (4. B.) To reſtrain 
And if he does contrary, he ſhall be fined to the king for his within the 

l kingdom. 


every one is bound to take notice of each of the king's ſeals. | 
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And ſuch writ may be directed to the party himſelf, eom- 

| manding him not to go out of the kingdom. F. N. B. 85. B. 1 
Dr to the ſheriff, commanding that he take ſurety of him guod n« Wl 

| excat, and if he refuſes, to commit him to gaol. F. N. B. B5.D. Vid ll 


3 1nft. 179. | 5 | 
it may be directed to juſtices of peace, as well as to the 
ſheriff, ar to both. F. N. B. 85. E. 1 105 

Every one upon ſurmiſe to the Chancery, may ſue this writ for 

the king. F. N. B. 85. F. Vide Chancery, (4 B.) 

So the king, for the ſervice of his war, or other reaſons of ſtate, 

may lay camber upon a ſhip. Per Saunders, Skin. 93. 

Adm. in caſe of emergency. Jin. 335. | M 
So he may inhibit a public nuiſance. Semb. Skin. 630. Vide poft, Wl 

D. 36.)—AF#ion upon the Caſe for a Nuiſance, (D. 4.)—Probitttion, | 

(A. 3.) WO | ue : 
But by the common law, every one, not reſtrained by writ or 

proctamation, might go out of the realm to merchandize, or for 
other cauſe, at his pleaſure. F. NM. B. 85. A. Dub. Dy. 165. 3 Inf. 
179. R. Dy. 296. a. os 2 5 

And the /. 5 R. 2. 2. which reſtrains all, except lords, mer- 
chants, and ſoldiers, is repealed by the f. 4 Fac. c. 1. ,. 22. 

So if the king grants licence for a time certain, it cannot be 
raked. - Dy. 177... - 

(D. 35.) So if a ſubject goes out of the kingdom without the licence, or 
To recall a with the licence of the king, and a meſſenger, by command under 
ſubjeQ, who the great or privy ſeal, ſummons him to come back into the king- 
2 dom, and he does not return at the limited time, he forfeits all his 

seem. goods and lands to the king for his contempt. R. Dy. 128. 6. 

3 1nft. 179. . La | 

And this extendstq every ſubject, eccleſiaſtical, or lay lord, or 
other. 3 Inſt. 179. | OI : 

If a meſſenger ſerves ſuch command, he ought to make a cer- 
tificate of it in Ohancery upon his oath ; and if ſuch certificate be 
tranſmitted to the Exchequer by mittimus, a commiſſion goes to 
ſeiſe his lands and goods. 3 /nft. 180. 29 
But merchants may abide beyond ſea, though it be not to mer- 
chandize. IIid. | Fw 

A king, in amity with the king of Eugland, need not deliver up 

ſubjects of this realm who fly to him. 7tid. . 

(D. 36.) So the king, by his prerogative, may command the mayor and 
To reſtrain bailiffs of any city or borough, or town corporate, quod omnes vicos 
on et venellas in villa predia” de fimis et aliis feditatibus mundari et mu 

dat” conſervari faciant. F. N. B. 185. D. $1 

Aud if it be not done, there ſhall be an alias, Pluriet, and at- 
tachment. F. N. B. 185. D. : | 

But ſuch writ does not lie for villages in the country, not cor- 
porate. bid. | | | 
Hut the king cannot inhibit a lawful occupation upon pretence 

of inconveniences enſuing ; as he cannot ſuppreſs the making of 


cards within the realm. N. 11 Co. 87. b. Vide Trade, (D. 1.) 
| | | | Or 


\ 
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Or the making of dice, bowls, balls, Ac. though they ſerve only 
for pleaſure. 11 Co. 87. b. , 3 

Or the making of hawks' hoods, bells, Gc. dogs couples, c. 
Ibid. © +43 51 i 3 eee 

80 the king cannot reſtrain the exerciſe by football, caſting the 
bar, cockfighting, aut alios vands ludas. 11 Co. 87. bu * 


(D. 37.) Nomination of Officers. 


The king by his prerogative, has the nomination of all public 


officers within his kingdom. Vide Officer, (A. 1.—E. 1. Cc.) 
As of the chancellor, treaſurer, &c. Vide Chancery, (B. 1.) 
— Courts, (D. 8.) Fee 
Though claimed by parliament, 15 Ed. 3. 2 Rol. 164. J. 45. 
But the king cannot create a new office, with a fee to be taken 


of the ſubject, without the aſſent of parliament ; for that would 


be a tallage upon the ſubject, without his conſent in parliament. 
2 Inſt. 533. | 3 | 
And therefore where the king by letters patent made an officer 
for the meaſuring of cloth and canvas, with a new fee for it, the 
grant was void. /bid, _ 5 | Fn 
Or for meaſuring worſteds. 2 [nft. 5 34. 


Or for regiſtering inventories, births, aliens, tc. R. 12 Co. 116. 


So the king cannot erect an antient office with a new fee to be 
taken of the ſubject. 2 /nft. 533. 5 7M | 

So the king cannot make a new office by letters patent, for the 
ſurvey or correction, Ec. of any thing within the juriſdiction of 
another court. 4 Tft. 262, 7 | | | 

As for the iſſuing /atitats, Sc. 12 Co. 117. 5 4 

Or the regiſtering of judgments, recognizances, fines, or deeds, 
Sc. Ibid. | | | 

Or for the inſpection or examination of accounts, deceits, Ec. 
by the officers of any court. IIid. | 


How officers are created, and their authority and duty, vide 
title Officer. . ; | 


(D. 38.) Prerogative as to Trade. 


$51 


So the king, by his prerogative, may erect ſocicties for the ma- Vu Trade, 


nagement of trade. ide Trade, (B.) 
So for the public good, the king may grant an embargo upon a 
merchant-ſhip, c. 1 Sal. 32. 3 Lev. 353. 


But an embargo ſhall not be allowed, if done for the benefit of a 


private trader or company. R. 3 Lev. 353. 1 Sal. 32. 
So the king cannot grant a ſciſure of a ſhip or goods, if it” trades 
without licence of ſuch a company (admitting that he can give 
the ſole trade there to a company.) . Shin. 135. | 
Neither can he give the forfeiture of goods by charter; and 
therefore, if the king grants power to the dyers to ſearch cloths, 
and if they find any dyed with logwood, they ſhall be forfeited, it 
{hall be void. 8 Co. 125. 
When the king ſhall take repriſals, vide ante, (B. 4.) 
E 3 


(D. 39.) 


faltpetre. 


but muſt apply for it to foreign princes. 
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52 . 
(D. 39.) Prerogative as to the King's Revenue. 

(D. 39.) The king alone, by his prerogative, can make or coin money 
N 943 within ee K. = 4 Vide Money, (B. 5.) | 
249” And the benefit of coinage was part of the king's revenue. 

And the duty, temp. Ed. 3. was'5s. out of eve | bear of gold, 
out of which the king paid 1s. or 18d. to the maſter of the mint. 
Upon every pound of filver 8d. in weight, or 1s. out of which the 
King allowed to the maſter 8d. or gd. Hale Sb. Accompts, 3. 

emp. H. 5. the ny for coinage of a pound of ſilver was 15d. 
Hale Sb. Acc. 3. 

[By flat. 9 G. 3. c. 25. the coinage duties in fat. 18 C. 2. Ce. 
are made perpetual. 

(D. 40.) The king, by his prerogative, is intitled to have aid pur faire 
OO. fon fits chivaler, ou ſon eigne file marier. Mad. 396. * ide 
— Aide, (A.) * 

(H. 9. [* Vide the ff. 12 Car. 2. 24. whereby this is 5 away.] 

(D. 41.) The king by his prerogative had the privilege of purveyance for 
Purvey- defence of his realm, or proviſion of his houſehold. 

— As the king has purveyance of ſaltpetre for gunpowder, though 


it was invented only in the time of R. 2. for it would be to the 
peril of the kingdom, if he could not take it within his dominion, 
R. 12 Co. 12, 13. 

And therefore the king's miniſters may dig for ſaltpetre to 
make gunpowder for the e ex. of the realm, in the lands, 
ſtable, ox-houſe, or cellar of a ſubject. R. 12 Co. 13. 

In the ruins of buildings. 12 Co. 14. 

p And may throw down mud-walls, if the houſe be well defended. 
. Tbid. 

But he cannot dig where he cannot leave the place in the ſame 
plight as before, without prejudice to the owner; as in the floor of 
a manſion-houſe. N. 12 Co. 13. R. 2 Rol. 169. J. 10. 
Nor in the floor of a barn, where corn or hay lies; for it 
would be uſeleſs for a long time. 12 Co. 13. 

Neither can he impair the wall or foundation of any houſe, out- 


houſe, &c. 12 Co. 13. 
And where he digs, he ought afterwards to put it in as good 
plight as before. 12 Co. 13, 14. 


So in cellars, he cannot remove the veſſels of the owner, and 
in ſtables, c. muſt leave room for his horſes and cattle, & c. 
12 Co. 14. 

He cannot fix a furnace, Qc. upon his ſoil, where it may ow 
judice him, without his conſent. K. 12 Co. 14. 

So he ought to dig in convenient time before ſun-fet. Itid. 

And cannot return to dig at the fame place in a long time. 
12 Co. 14. 

And the owner cannot be excluded from digging for faltpetre 
alſo, in his own ſoil. R. 12 Co. 14. 65 of | 
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© $o the king cannot grant, demiſe, or aſſign ſuch privilege to 
another; for it is inſeparable from the crown. R. 12 Co. 13. 
K. 2. Rol. 189. 40. . 

And ſaltpetre dug for the king ought to be employed for the 
defence of the realm. R. 12 Co. 13. ks * . 
The king cannot take gravel in the land of a ſubject without (D. 42.) 

his conſent, for repairing of his palace. 12 Co. 12. 5 In other 
Na timber; e, e 88 neceſſaries. 

Nor to make a wall, bridge, Ic. about his royal houſe. bid. 

* By . 12 Car. 2. c. 24. none by authority under the great ſeal, 

Sc. ſhall purvey, &c. for the king, queen, their children, or houſe- 
hold, any timber, fuel, cattle, grain, hay, victual, carts, carriages, 
Sc. without free conſent of the owner, c.“ | 

The cuſtoms upon merchandize, exported and imported, are (D. 43.) 
the antient inheritance of the crown. Dav. 8. 4. 10. b. Dy. 43. b. Cuſtoms. 
Vau. 161, 2. ſaid, that they were originally granted by parlia - oP Gs 
ment. | 
And they comprehend that which is known by the name of ide Par 
magna & antiqua cuſtuma, vis. 6s. 8d. for every ſack of wool, Gs. 8d, liament. 
for every 300 woolfells, and 137. 4d. for every laſt of hides, (H. 11.) 
Dav. 8. Vide Parliament, (H. 11.) | | 

And this cuſtom was as ancient as the crown itſelf. Dav. 8. 6, 

But Semb. that it began by parliament, 3 Ed. 1. 2 IUnft. 59. 
4 Inft. 29. Vau. 162. Font. 15. | | 

The ſame cuſtom granted in Ireland. 2 Rol. 177. J. 10. 35. 

And upon a ſtranger the cuſtom paid was 10s. for a ſack of 
wool; 10s. for 300 woolfells, and 20s, for a laſt of hides. 

2 Ro. 1978. l i | 4; 

Parva, five nova cuſtuma, was granted by charter, 31 Ed. 1. (p. 44.) 
Ro which the king took as much as he pleaſed. Dav. 8. b. Parva Cufe 
9. 9. 8 g tuma. 

By which charter it was aſcertained, that the king ſhould take 
only 3d. per pound of merchants ſtrangers for all goods imported 
or exported. Dav. 8. b. 2 Rol. 178. l. 25. beſides 25. pro dolio 
vini, 40d. pro ſucco lang, lafto cor. and 300 woolfells, Sc. Vide 
the Charter, Forſt. 22, ; | 3 

And there ſhall be two receivers choſen for it in every town and 

port. 2 Rol. 176. l. go. | 

Priſage is a duty of two tons out of a ſhip laden with twenty (D. 45.) 
tons of wine, or more; one to to be taken before the maſt, the other Priſage, Ty, 
behind the maſt. Dav, 8. ö. 4 /nff. 30. 1 Rol. 145. Mad. 525. 

3 Bal. 3. 21, | a | 

It was infiſted, that there ought to be two tons of a ſhip laden 
with thirty tons of wine; but the king granted that it ſhould be 
taken as uſual. 2 H. 4. 2 Rol. 162.0. 35. 

Butlerage is 25. per ton for every ton of wine paid by merchants 
ſtrangers in lieu of priſage, which was remitted to them by char- 
ter, 31 Ed, 1. Dav. 8. ö. 4 Luft. 30. 1 Rol. 145. 

And ought to be paid when the ſhip comes into port, and breaks 
bulk, 1 Rel, 140. 144. 3 Bul. 4. 22 * 
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the citizens of London are exempted for. wine 8 there, but 
not for wine imported elſewhere. R. Hard. 3 10 


that priſage ſhould be paid ; for it is an apparent fraud. R. Hard. 


1 Rol. 145. 


(D. 46.) 
But other 


cuſtoms not 


allowed. 


(D. 47.) 
Cuſtoms 


not paid by cuſtoms to himſelf. N. 2 Rol. 1 80. H. Lane, 15. 


2 patentce, 


(D. 48.) 
Impoſiti- 
ons, O.. 


F RAE RO GAT I VE. 


And the cuſtoms ſhall not rw accepted «ll the priſage delivered, 
Sav. 33, 4. 

So it Wal be paid for wine de by : a corporation, though a 
grant be, that none ſhall be taken de bonis civium ; for this extends 
only to the goods of each citizen in his natural capacity. 
1 Kol. 142. 

So for wine, whict) a citizen and ethers Jointly import. Diddl. 
For wine which the executor of a citizen imports. 3 Bul. 4. 

Or which a citizen, as executor, imports. bid. 

Or which a citizen imports, who has not his habitation in the 
city. 3 Bul. 9. 14. 

But the 3 of the cingue ports claim to be free of prifage by 
preſcription. 2 Rol. 163. J. 27. Hard. 308. 

So others may be exempt by preſcription. 1 Re/. 146. 

So perſons may be exempt by the king's grant, 1 Rol. 142; as 


And the exemption ſhall be allowed, though the citizen dies 
before bulk broken. Hard. 302. Noy, 97. 3 Bul. 1. ad 26. 

So a man by the king's grant, may have the benefit of priſage. 
Dub. 2. Rol. 187. J. 37. 1 Rol. 142. 

So no duty ſhall be paid for priſage, if under ten tons be Bond 
Aide imported; as ſeven or eight tons. Hard. 477. 

Or nine tons, unleſs there be an expreſs proof of fraud. bid, 

Yet where nine tons and an half were imported, it was decreed 


57. 218. 477. 
Sa no duty, if ten tons laden, by leakage, are reduced to nine tons. 


Hard. 477. 
So it ſhall not be paid, except where the wine is imported from 
a foreign kingdom by a merchant, and not for private uſe. 


But by the /. 25 Ed. 1. J. the 835 upon wools, &c, ſhall be 
aboliſhed. Vide e eh (H. 9. 15. 

And by the fl. as 5 Ed. 3. 11. nothing ſhall be taken but the an. 
tient cuſtom. ol..177-1. 25. 

If the king grants to B. goods ſeiſed by him from pirates, ne 
cuſtoms ſhall be paid by the patentee; for the king ſhall not pay 


So the king may grant to a merchant alien to be exempt from 
all cuſtoms, except ſuch as a ſubject pays. Pau, 161. 

So the king by his prerogative may charge an impoſition upon 
the ſubje& for his benefit; as, he may grant a certain rate for 
things ſold in a town, pro muragio of the town, or pro ponte repa- 
randa, or for the ſecurity partium illarum. 2 Rol. 171. J. 45. 50. 
172. J 5. 12 Co. 12. Vide Toll, (A.) 

And may grant it for a limited term, and that then it ſhall . 
2 Rol. 171. J. 40. 50. 172. J. 5. 

So that a man ſhall maks the wall of a town, or a bridge, 4 novo, 
and ſhall take ſo much for goods ſold, or which paſs there, 
2 Rol. 171.1. 25. 
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80 Hat any perſon may erect a ferry upon a water next to * 
land, and ſhall take ſo much for paſſage. 2 Rol. 171. l. 30. 

So the king may grant to another to have toll in his market, Qc. 
| 2 Rol. 202. l. 42. Vide Market, (F. 1.) 

But the king cannot charge the ſubject with an impoſition, 
where he has no benefit by it, ora quid pro qu. 2 Rol. 272. J. 40. 


2 Inſt. 220. 
So he cannot charge a new _—_— os: my merchant: 


2 Inſt. 58. 

Nor levy new cuſtoms. 2 f. 60. 

Nor enlarge the antient cuſtoms. Tbid. . 

So a grant by the king, that a merchant, who imports wine at 
any other port than oe port of S. ſhall pay treble cultoms,.i is void. 

2 Inf. 61. 

© the” king cannot grant, that a merchant ſhall pay ſo much 
for ſearching or meaſuring his goods. 2 1ff. 62. 

That he ſhall not import wine without paying ſo much, _ 
pain of forfeiture. 2 /nff. 63. | | 
That a merchant ſhall pay 5. per cent. for all currans, or other 
foreign. commodity, imported. 2 [nf/t. 63. R. cont. in Exch, 

4 Jac. Lane, 30. 2 Ruſh. 73. 

So merchants cannot by their conſent grant to the king a tax 
upon their goods ; for their v wares would thereby be ſold the dearer. 
2 Rol. 173. J. 20. 25. 

The king by his prerogative is intitled to all goods which have (D. 49.) 
10 _— ; as wreck, Aolſan, je han, lagan, Se. of which, wide — pro- 
Wreck, (A.) 

So to waifes, firays, oc. Mad. 2 3+ Vid Waife, ( A. 1. 2. 3 


__ ) = no per- 
To goods forfeited, or ey hong felon » fugiti vor, utlaga- TR 


tor”, et in exigend. poſutor*, &c. Vide Waife, (B.—C.—D.) 
To deodands, 88 Sc. Vide Waife, (E. 1, 2 — ) 
To lands, &c. which eſcheat. Vid Fſcheat. 
Or come to the king by forfeiture, N &c. Mad. 202. 
Vide F orfeiture, (B. 1. 2 4 8 
So to wards, marriages, reliefs Mad. 2 i6, | | 
As to royal mines, vide Waifes, (H. E, 2.) (D. 50.) 
By the common law, and now it is declared by the / Fey regis Royal 
11. rex habebit wreccum maris, balenas, & flurgiones capt” in mari, mines and 
vel alibi infra regnum. Pl. Com. 315. 7 Co. 16. a. Vav. 56 „„ 
Stamf. Prær. R. 38. 
| $0 the fiſhery of every navigable river, as high. as the fea flows 

and reflows, belongs to the king, by his prerogative, . 2 Ky 170. 

I. 20. Dav. 56. Dong. 441—446. (425—429.)- 
8 But Ru one may filh in the lea, of common Night. 0 Med. 

2. 73 
og it flows upon the ſoil of another. | 

foreign nations cannot fiſh in the Britiſb ſeas, without = 
king's s licence. Vide ante, (B. 1.) 
So a man, by grant or preſcription, may have a free a in 
OI rivers. Cal. 26. Vide Piſchary, (A.) | > : 
0 
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So a man, by grant or preſcription, may have a ſeveral, fiſhery, 
Cont. Mod. Ca. 73. (Sal. 357.) e Seat 1od 
Bo he may claim royal fiſh, as balenas & ſturgiones, within his 
- Manor, h 
30 by grant he may have a free fiſhery in a bay or creek of th 
ſea. Dav, 57. a. 7 : | 
So rivers not navigable, and the fiſhery in them, of common 
right belong to the terre-tenants ex utrague parte, Dav. 56. a. 
2 Rol. 170. l. 25. 1 85 
Or if it runs between two manors, the one lord has one moiety, 
and the other the other moiety. Dav. 57. | | 
As to remedy for encroaching on the fiſhery of another, 
vide Piſchary | - 
(D. 52.) As to a ſine pro 
Fines, Fine, (E. 8.) 
Fine upon As to a fine for alienation without licence, or pardon of ſuch 
an original. aljenation by the king's tenant, vide Alienation, (A. 1, 2.) 
A fine ſhall be paid in the hanaper, for the king's writs, 
8 Go. 59. b. 
MM — every original in a real action ſhall be paid in the 
hanaper 67. 8d. for every parcel of land in demand, which is of 
the value of five marks per ann. 2 Inſt. 511. 


licentid concordandi upon a fine levied, vide 


So antiently a fine was paid for liberty to have right and juſtice. 


Mad. 293. But by the ft, M. Ch. 29. nulli vendemus, fc, 

To have an inquiſition taken upon any particular point in diſ- 
pute. Mad. 300. . ; 
For expedition, or reſpite of proceedings in law. Mad. 
308, 309. | | 
But by the /,. M. Ch, 9. H. 3. 26 C29. it was provided, quod 
nibil de cetero detur pro brevi inguiſitionis ab co qui inquiſitionem petit 
de vitd aut de membris (viz. for the writ de odio & atid, 2 Infl. 42.), 
fed gratis concedatur. | | | 

Nulli vendemus, nulli negabimus, aut difſeremus jiglitiam, aut 
reftam. 

So by the /. 8 Ed. 3. no fine ſhall he for a writ of coutſe, and 


D. 52. : : 
For = grace ſhall be for a writ de gratia. © Cot. Al. 15. 
phebder, Fs. So there was an antient revenue of the king, to have a fipe for 


beau-pleader, which was ſet at the will of the judge of the court, 
or reduced to certainty by conſent, and annually paid. H. Sh. 
A. 35. | 

430 it was originally impoſed for bad pleading to the count, ot 
plaint, which was in delay of juſtice, and therefore a contempt to 
the court. 2 1nft. 123. Es | 

But by the /,. Marl. 52 H. 3. 11. all fines for Lau- plrader in 
eyre, county, hundred, or court-baron, are taken away. | 
And a writ lies if they are taken contrary to ſuch ſtatute, 


2 Loft As 
et fines certain for beau ꝓlauder are not taken away by that act. 


2 Il. 123. 
So a fine for ſuit. H. Sb. A. 35. 


For not attending the ſheriff's tourn. Ibid. 


= Fof 


* 
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For aſſart, or purpreſture, in the king's waſte or foreſt. H. SB. 
36. Vide paſt, (D. 54.) . | 
A Fines in 3 tourn, or other court of the ſheriff. 
H. Sb. A. 43. Vide Leet, (N. 1, &c.) ö 


So there was an antient revenue of the king, to have a fine for 


ti d 88 . 53.) 
a grant of liberties. Mad. 272. 588. ; 1 
And if the fine proffered was not accepted, he might make an of liberties, 
ntation, which was called crementum finis. Mad. 273. wee. 


So to have an office or ſurrender it. Mad. 315. 

To be bailed, or delivered out of priſon, Mad. 341. | 

But if he had not the thing, for which the fine was proffered, the 
party ſhould be acquitted of the fine ; though ſometimes a fine 
was paid for ſach acquittance. Mad. 272. | e 

So the king by his prerogative might fine perſons, having 20%. (P. 54.) 
per ann, who refuſed to be knights. Vide Homage, (G. 4.) For a miſ- 

Or perſons who refuſed to take the degree of ſerjeant, when demeanor. 
commanded by the king's writ. 4 Rol. 167. J. 15. Vide Ley, Vide Lect, 

D. 2. | | | 

( So 7 fine may be impoſed for the penalty of an offence, or con- 
tempt, committed againſt the king. Co. L. 126.b. 8 Co. 59. b. 

+ By whom it may be impoſed, for what cauſe, and iu what man- 
ner, vide Leet, (N. 1, &c.— 0. 1, &c.) | | | 

A fine may be impoſed, where a man is indicted and convicted 
for any treſpaſs or miſdemeanor. | . 

Or for purpreſture, or other treſpaſs in a foreſt. Mad. 272. 
ide ante, (D. 5 2.) 0 . 

The king by his prerogative ſhall have all fines paid for writs, or (D. 35.) 
impoſed for crimes. EIS Fines, U. 
And therefore, if upon a conviction for extortion, a man be belong to 
fined to pay fo much to the party grieved, (unleſs where by act of the king. 
N it is directed, ) it is error. K. 11 Car. 1. 1 Rol. 220. 

10. | 

And a fine (hall not be allowed by the court to the patentee of 
the king, till the patent pleaded, or an order by the court of A- 
chequer. Skin. 12. = DS 

The ſheriff, by his office, ought to collect, and account for all (D. 56.) 
fines due to the king within his county. ide Viſcount, (C. 5.) By whom 

If an under-ſheriff having proceſs for levying an amerciameat lævied, aw 
due to the king by A. be indebted to A. by bond to a greater ſum, 10. 
and he pays to A. the ſurplus, and takes np his bond; the debt is 
levied, and A. ought to be diſcharged. R. Lane, 74. 

* Juſtices of peace ought in all caſcs to return convictions to the 
ſeſſions, whether an appeal lies or not, that the crown may not be 
deprived of its ſhare of the forfeitures. 2 Term. Rep. 285.* = 
| So if fines belong directly to the king, they may he eſtreated (D. 57.) 
into the Exchequer 5 as a fing impoſed in the king's leet. Hard 47 1. When they 
, 7 a recognizance is eſtreated in B. my mult be carried to e ely 
the Exchequer by the puiſne judge. Rex v. Ri r. qe8.7] ens. 

[When a — on — —— is 2 cannot 1 dil 
E without attorney-general's acknowledging ſatisfaction in 
the Exchequer, Rex v. Carr, in Sc. P. 1718. BGunb. 40.] | 
| [. R, 


o 


\ . 
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LB. R. cannot receive a fine ſet by an inferior court. Rex v. 
Eliot, M. 1 G. 2. Str. 786. 

IBy /. 32 G. 2. c. 14. poſt-fines ſhall be paid to the receiver of 
pre-fines at the alienation-office, who ſhall pay them to the ſheriff 
or the grantccs, on n quictus, or ſchedule, of the Foreign 
oppoſer.] 

By the . 22 & 23 Car. 2. 22. all fines, poſt-fines, iſſues, amer. 
ci2ments forfeited, recognizances, monies paid in lieu or ſatisfae. 
tion of any of them, and all forfcitures whatſoever ſet, Ac. in 
B. R, C. B. or Exchequer from the beginning of Hilary term to 
the beginning of Trinity term, ſhall be eſtreated into the Exchequer Wil 
yearly, the laſt day of Trinity term; and all others ſhall be ef. 
treated the laſt day of Hilary term, on pain of E to the officer, 
who ought to eſtreat, Oc. 

Provided that iſſues and poſt-fines in C. B. 4 iſſues in the office 
of the pleas in the Exchequer ſhall be termly certified, as before. 

And all ſet, Ec. by a judge of aſſize, clerk of the market, and 
commiſſioners of ſewers, between Michaelmas and Eaſter, fhall be 

eſtreated before the firſt day of Trinity term, and all others before 
the firſt day of Hilary term, on the like penalty. . 

And all clerks of the peace, and town-clerks, ſhall deliver to 
the ſheriff within-rwenty-days after Michaehnas, a perfect eſtreat 
of all ſet, c. at their ſeſſions before Michaelmas ; and thoſe at 
other ſeſſions on the ſecond —— after Craf. Animarum yearly, 
on the like penalty. 

And no officer ſhall diſcharge, or conceal, or wittingly miſcer · 

_ tify any fine, Ic. on pain of treble the value. 
And when a fine, Cc. is eſtreated, Ic. proceſs of . 
'  fhall go forth for levying the ſame. 

By the ,. 4 & 5 W.& M. 24. this act was made perpetual. 
And by the /. 3 Geo. 15. over and above the ſaid penalties, the 
barons of the Zxchequer may amerce any clerk of aſſize, of the 
peace, of the few ers, market, town-clerk, Ec. for omitting to re- 

turn eſtreats in due time; to be levied as other amerciaments uſed 
in the ſaid court to be levied. 

[By . 4 Ged. 3. c. 10. the barons of na on affidavit 
and petition, may diſcharge recognizance eſtreated, withont a 
guietus ſued, except where other debt is due to the crown, or for 
contraband trade, or affaulting officers. ] 

(D. 18.) So the king, by his prerogative, ſhall have all amerciaments, 
Amercia- and this was part of the king's revenue. Mad. 365. 
ments. So the king, by his patent, may grant all iſſues, amerciaments, 
Pide Lett, Ec. by general words. 2 Kol. 194. J. 
fO. 1, Kc.) e 26% 

And they ſhall be efreated into the Exchequer, and the grantet 
ſnall ſue to the court there by petition. Semb. 9 H. 6. 27. 6. 

Otherwiſe if the grent adds, to be levied, per fe aut mini tro: 

ſuot. Semb. 9 H. 6, 27. b. 


But the patentee ſhall not have, by thoſe general words, iſſues, ( 
fines, or amerciaments in any court of We efminfter, without expreſs 7. 
mention of them. 2 Ral. 196. J. 5 I 


| No 
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Nor before juſtices of peace, in ore, aſſiſe, or gaol-delivery. 


Rol. 196. J. 5. 
Nor before the Mazſbalſea, or Sick of the market, 2 Rol. 196. 


Nor fines, 3 Sc. of voalubles or other officers, not 
xpreſsly named. 2 Rol. 196. J. 10. 1 Kol. 142. 
Nor amerciaments of tenants, who hold of the king and ano- 


her. 1 Rol. 142. 


n Nor pains, Oc. inſerted in a fallen, injun tion, habeas corpus, 
24 pr other writ. Hard. 37 | 
1 The eſcheat of all buns, which are held of the king, belongs (D. 59.) 


o the king. Yide Eſcheat, ( (A. 1, 2.) Eſcheats, 
» As of all lands in London ; for they are held of the king. wardſhips. 
„V. . 144. G primer fore 


© WW So if a man be attainted for high treaſon, the eſcheat of all his II 
q Wands belongs to the king, of whatever lord they are holden. 
ide Forfeiture, (B. 5.) * 


By the fat. Prer. N. 17 Ed. 2. 12. the king ſhall have the eſ- 
heat of the lands of all Normans and aliens, cujuſcunque feodi fue- 
rint ;5 and this was only an affirmance of the common law. Stamf. 
rer. R. 38. | 
So by the fat. Prer. Reg. 17 Ed. 2. 14. the king ſhall have the 
ſcheat of the tenants of a biſhop, for an offence fempore vacations 
um temporalia ſunt in manu regis. 
And the king ſhall have the eſcheat, if the offence was when 
he temporalties were in the king's hands; though they were re- 
ſtored before conviction. Stamf. Prær. R. 41. b. 
So by the flat. Prer. Reg. 17 Ed. 2. 1. the king ſhall have the 
ardſhip of lands, which his tenant in capite by ænight's- ſervicę had 
a his ſcifin at his death, de puocungue tenuerit, uſque Plenam etatem 
peredsy. 
And by the flat. Prer. Reg. 17 Ed. 2. 2. he ſhall have the mar- 
iage of every one, whoſe lands he hath in ward. | 
And this, though there be a deviſe to charitable uſes. R. Jon. 
28. 
So by common law, confirmed by the flat. of Marl. 52 H. 3. 
16 U Prer. Reg. 17 Ed. 2. 3. the king ſhall have Sn of 
all lands, of which his tenant in chief was ſeiſed in fee. Stam, „ 
rer. 12.“ | [Ni the 
5 | f. 12 Car. 4. 


4. whereby all wardſhips, liveries, primer ſci 7 ins, e le 8 values and forfcitures of 
— &%. are taken away. ] 


So the king, generally, ſhall have all forfeitures for high trea- (P. 60.) 
on. Lide Forfeiture, (B. 1, &c.) | Forfeiture, 
And the king, by privy ſeal, may enable a court to *— penalties. 

r diſcharge ſuch forfeitures. | 
Or, ate forfeiture, may grant the penalties to another. 7 Ca. 


8, 
ſs . 

But ſuch grant will be void before the * forfeited. R. 7 
Lo, 37. Og CE OE | | 85 
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So the Exchequer, having a privy ſeal to compound, niay cher | 

pound after ſuch grant. R. Hard. 334. 395. 
+ {The barons of Exchequer (by the privy ſeal ) may Aan 
penalty fixed by ſtatute (after judgment) as well as a fine ſet by 
tbe judgment of a court. Rex v. Dibbens, H. 26 G. 2. Parker, 
i165. ] ( 

The king eannot grant the penalty to be levied otherwiſe than 

the ſtatute directs. 7 Co. 37. 

{The crown, or its grantee, on forfeiture takes the eſtate, ſub- Wl 
ject to all charges, binding the party, though voluntary, if no Wi 
traud ; but not ſubject to debts at large; and has the ſame equity 
to be relieved againſt a conveyance, as the party had for fraud ox 

; him. Dule of Bedford v, Coke, H. 1750. 2 Vexey, 116. ] 

D. 61.) 80 land, derelict by the ſea, belongs to the king, by his pre 

Derelict rogative ; for when the dominion and ſoil of the Britiſh ſe: 

3 . 2 to him, the derelict land, by conſequence, ſhall be his 
1, Cal. 25. | 

2 che 80 an iſland which riſes in the ſea. Cal. 22. 

So where a large tract of land is derelict ſuddenly ; wank the 
lord of the manor claims where there is a gradual acceſſion to land 
adjacent. 2 Rol. 170. J. 1. | 

So the king may grant dereli& lands to another. 

But if he grants omne ſolum, c. lali mariſco adiacen modo inundat 

Jud ad aliquod tempus impgſterum recuperat” foret per reliflionem marin 
wel aliter, it does not paſs lands which aſterwards became derelict. 
R. 2 Lev. 171. Ray. 241. © 

So if a wharf be erected under low-water mark, it belongs to 
the king. Al. 11. 

Or between high and 38 mark. Dab. Al. 11. 

D. 62.) But if the ſea overflows the. land af any perſon, and after forty 
What not. years flows back again, the owner ſhall have the land, and not the 
king. 2 Rol. 168. J. 47. 

So by preſcription the lord of a manor, adjacent to the ſea 
may claim lands dereli& by gradual decreaſe, in reſpect of his lot 
when the ſea flows upon his land. Cal. 27. 2 Rol. 168. J. 50, 
169. J. 40. 50. 

So the ſoil between the ebbing and flowing of the ſea may be 
parcel of a manor. R. 2 Rel. 170. . 

- 0.62). the lands in the kingdom are holden mediatè wal immediat 
poſſeſſions of the king, though the king — of one. ü.. 
of the Tenure, (A.— B. 3 
crown. 8o many lands and tenements are now ert in the hands of the 
king. Mad. 202. Vide Antient Demeſne. 
ther lands and tenements are demiſed by the king in fee-farm, 
which rents belong to the king. Jide Rent, (C. 3.) 

So the king may have an inheritance, which he may grant in 
poſſeſſion, or reverſion, as an office, Ic. or in poſſeſſion only; 
az a nomination to a corody, beneſice, Ic. or which he may 

grant, or hold in his own occupation; as lands, 1 5 R. 8 Ce 


J Al 
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Al lands and tenements, which the king has, belong to him in (D. 64.) 
cht of his crown, and are called ſacra patrimonia, or dominica The king 
at. Con {pe . | | | Fe deiſed jure 
Though they were lands and tenements of which he was ſeiſed corona. 

his private capacity before the deſcent of the erown to hum. 

er Holt, Shin. 603. Pl. Com. 213.6. * n | 

Or which deſcended co him as heir to his mother; as the 

tchy of Lancaſter. Pl. Cem. 214. ee T 

So if a ſtatute gives to the king, or veſts in him, his heirs and 

cceſſors, any lands, without ſaying, as farcel of his crown, or 

ſuch effect z yet he has them as king, in. juræ corone. N. Pl. 

om. 105. 4. | 6 

80 f lands belong to the king by attainder, or other title, (D. 6s.) 
hough they are concealed for a long time, and not in the king's Lands ch 
oſſeſſion, the king may grant them to another; for no time runs e 
gainſt the king. 1 | E 

hut nothing ſhall be ſaid to be concealed land, which comes to 

e notice of the king by matter of record; as if land be expreſsly 

und by office, to have come to the king; or be granted or ſur- 
adered to the king. K. Cro. El. 508. gl 

In all caſes where the king is intitled to an inheritance or free- (D. 66.) 
Id, he ſhall be intitled by matter of record, or by matter in deed How the 
und by office upon oath, or by matter in deed without office. ny wes 
＋ b. | | ; 25 be 
If the king be intitled by matter of record, it ſhall be by m of recon. 
Fyance upon record, by judgment, or by office. 4 Co. 54.0. 

The king may take by conveyance by fine, or deed inrolled. 

Co. 4. 5. Godb, 441. : 5 

And it is ſufficient that the deed be delivered to the officer in 

purt, to be recorded, though it be not inrolled ; for the indorſe- 

ent by the officer, that A. came on ſuch a day, fc. and delivered 

deed in court to the uſe of the Ling, is ſufficient, R. Tel. 30. 

ut where A. leaſed to the king, and acknowledged it before com- 

iſſioners, with a prayer that it be inrolled, which is indorſed ; if 


ſe e deed be not inrolled, it is void. R. Lane, 31. 35. 60. Vide 
Jols leut, (E.) | | 


So the king cannot take a chattel real, asa leaſe, Ec. but by 
cd inrolled upon record, R. Lane, 31. 35. 60. 
By the inrolment ought to be in the life of the leſſor and leſſee. 
nu, $1... 
So the king will be intitled by a judgment, whereby a man is 
ainted for treaſon or felony ; for the attainder appears by the 
ord. (4 Co. 57. 8.) ae 
But a deed, whereby land is conveyed to the king, put into 
urt, without more, is not ſuſſicient. Tel. 30. Cont. Me. 676. 
ide Patent, (E.) 8 
o the king may take by deviſe, though not of record. Mo. 193. 
do a confirmation by a dean and chapter, to a grant of a bithop 
the king, does not need inrolment. Lone, 62. 
So in all caſes, where a ſubject ſhall not have poſſeſſion, in deed (D. 67), 
in law, without entry, the king will not be intitled without By 
ice found, or other matter of record. Sam. Prer, R. 55. J. 1 
k ; Ag ceſſary. 


PRAROGATIVE. 


As if the king's tenant aliens in mortmain, or without licence 
the king's title muſt be found by office. Stamf. Prer. 55. 6. 

If the king claims upon a forfeiture. Semb. Sav. 1. 

Car. 173. Fon. 78. 217. 

Or a — broken. ny Prer. 55. 5. Sav. 70. 2 Rol 
215. l. 15. 
| 8 f if the king claims the hands of an ideot, lunatic, &: the 
perſon ought to be found an ideot, &c. by office. Stamf. Prar, 


b. { 
| Tue court ſhould not grant a melius inquirendum, unleſs on I 
pregnant matter, that the finding of the former commiſſion was c 
miſtaken. Knight v. Dupleſſis. T. 1754. 2 Vezey, 555.] ** k 

[The finding on a commiſſion in another county, ebook if 2 
cqrroborated by evidence of witneſſes,) is ſuch progname matter, f. 
Ibid.] | 

So if he 8 the year, day, and waſte of a felon attained 0 
ws Prer. 55. 7 

he claims . temporalties of a biſhop, for a contin 
i 
yer” if he daims a frechold or  inheritance-as foreited for n cos | 
tempt. Sav. 8. ce 

But where an office does not give a title, "wy is found for the tit 
king's information of his title; after office found, the king ſhall ca 
avoid all meſue acts; for it relates to the commencement of the 
title in the king. K. 2 Cro. 82. 

[Notice of iſſuing a commiſſion for an inqueſt of office, to in. pr 
quire whether lands are not eſcheated, ſhall not always be given, 
but on circumſtances the court will grant it. Rex v. Daly, 7. cat 
1749. in Sc. 1 Vezey, 269.] 

(D. 68.) If the king's title be found to lands and tenements, the king bre 
When it is ſhall be in poſſeſſion immediately by the office, without ſeizure, fou 
ſufficient, 9 Co.95.b. If the poſſeſſion was vacant. Stamf. Prer. 54. l apf 
without ſei- 4 Co. 58. a. F 
are; or not. 8o if it be found to a local office, or of which continual profit Pai; 

may be taken. 9 Co. 95. b. pay 

So in all caſes, where at the time of the office the poſſeſſion was 7 
vacant. Stamf. Prer. 54. b. 4 Co. 58. a. oft 

But if the king's title be found by office to an incorporeal in 8 
heritance you an advowſon, Ec.) the king ſhall not be in poſſeſſion upo 
before ſei ure; for if the king, after office, preſents, the de tenc 
fendant, in a quare impedit, may traverſe the king's title, without . 
traverſing the office. 9 Co. 96. a. Stamf. Prer. R. 54. b. 8 
So if any other, except him in whole right the king claims, for 
be in poſſeſſion at the time of the office found, the Ring ſhall not the ; 
be in actual poſſcſſhon till ſeiſure. Stamf. Prar. 54. b. 4 05 - 
58. 5. othe 

7 So an office is ſufficient for the king, without a feire facius A 
When, againſt the party, where a common perſon may enter, or ſeile, ſale 
without a without an action. 9 Co. 96. b. 86 

Lire facias, As if a cauſe of forfeiture of an office be found by office, the of al 
or not. Ton, 


=. 


* may ſeiſe 1 it, without a ſcire facias. R. 9 Co. 95, 96. ; 
1 
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But where à common perſon cannot enter or ſeiſe, without 
having an action, the king, after office, ought to have a ſcirt 
facias. 5 as upon walte, ce/ſavit, Ic. 9 Co. 96. b. for the office in- 
titles the king to an action only, not to entry. Stamf. Prær. 55. 6. 

So if a grantee of the cuſtody of a foreſt commits a forfeiture, 
by cutting down wood, c. which is found by office; there ought _ 
to be a ſcire facias, to which the grantee may anſwer. . R. Sau. 1. 

So if the king's title appears by two diitinct records, the king 
ſhall not be in poſſeſſion before a ſcire facias, though a common 
perſon in ſuch caſe might enter without action, except in ſpecial 
caſes; as if an office nds that the manor of D. is held of the 
king, and it appears by a fine, that the manor of D. is aliened in 
wortmain, the king ought to have a ſcire facias, before ſeiſure ; 
for it is poſſible that there are two manors of D. 9 Co. 96. a. 

So if the king does not ſeiſe within a year and a day, after 
office found, he ought to have a ſcire facias before ſeiſure. Stamf. 


Prar. 5. $$). e | | 
But if the king's title appears by other matter of record, an office (p. 70. I 
is not neceſſary. Stamf. Prer. 56. a. | When an 


Zo if a poſſeſſion in law be cait upon the king, no office is ne- office is not 
ceſſary, but the king may ſeiſe without it; as if the king has a neceſſam. 
title by deſcent, in remainder or reverter ; for the freehold is 
caſt upon the king by law. Stanif. Prer. N. 54. a. 4 Co. 58. 

Or is entitled by cſeheat. St. Prer. R. 54. 4. R. Sav. 7. 
Or by his ſeigniory or prerogative; as by reaſon of wardſhip, 
primer ſeiſin, Cc. Siumf. Prær. KR. 54. d. | 5 

. So if entitled to the temporalities of a biſhop in the time of va- 

cation. 9 Co. 95. 1. Stamp. Prer. 54. 4. e : | 

So if an eſtate granted by the king determines by a condition 
broken, the king {hall be ſeiſed, immediately before the breach 
found by office. 2 Kol. 184. I. 10. Sav. 70. where the breach is 
apparent upon record. 2 Rol. 215. J. 5. 20. | ; 

As if the king leaſed upon condition, that if the rent be not 
paid at the Zxchequer ſuch a day, it ſhall be void, c. The non- 

payment appears upon record. Dub. 2 Rol. 216. J. 5. 5 

Though the breach be by matter in pais ; as waſte, non-payment 
of rent, Fc. 2 Rol. 184. J. 10. 15. - | 
So if an eſtate be granted to A. for life, remainder to the king, 

upon condition to be void upon tender of money to 4; by a 
tender, the remainder to the king will be deveſted without office. 
R. Mo. 546. Vide poſt, (D. 89.) | 

So where the king ought to have chattels, or profits of lands 
for a contempt, he may ſeiſe without office ; as, upon an outlawry, 
the goods of a prior alien, &c. K. Hav. 8. | 

A preſentation to a church, upon an avoidance by ſimony, or 
otherwiſe. 2 Vent. 270. 8 a | 

A nomination to an office, void by the f. 5 C 6 Ed. 6. 16. by 
ſale of the office, Cc. A. 2 Vent. 270. Ge : 

So by the ff. 33 H. 8. 20. the king ſhall be in actual poſſeſſion 
of all lands, r. of auy attainted of high treaſon, without office. 

Jon. 72. | | e 

But 


* 
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But the king be ſeiſed for a condition broken, which 
ö . e eſtate, he cannot grant it to another, till the breach 
is found by office; as if the king leaſes, rendering rent, upon 
condition to be void for non-payment, he ſhall not.leaſe to ano- 
ther till office found, that the rent was not paid. R. Fav. 70. 
= 2 If the king be ſeiſed of lands or tenements by matter of record, 
apon the he cannot be diſſeiſed or ejected; but if any one enters, he will 
king. be an intruder upon the king's poſſeſſion. Stamf. Prer. R. wa b. 
What ſhall And therefore, if a man enters updn the king's demeſnes, and 
de. takes the profits, it will be intruſion; for, as the king takes only 
by matter of record, he cannot be ouſted of his polſfion but 
by matter of record. Co. L. 277. 4. 
So if he enters upon a poſſeſſion caſt upon the king by: deſcent, 
eſcheat, c. before entry by the king. R. Sav. 79. 4 Co. 58. 
So if an heir, in ward of the king, enters after bis full age, be- 
' fore livery. R. 2 And. 210. | 
| Or if the heir of the king's tenant enters, alters finding fir the 
king, before livery. Sav. 55. 
So if a man enters upon a farmer or committee of the king, it 


will be intruſion, and does not ouſt the king. Stamf. Prer. R. 56. J 
b. Fitz. Prerog. 12. i 
So if the king's tenant holds over his term. Hard. 25. 2 Rol. 215. 
J. 10. Vide Eſtates, (I. 2.) / 
So if a man ouſts a leflce for years of the-king, an information 
of intruſion lies; for a leſſor ſhall have an aſſiſe, if his leſſee for ; 
years be ouſted. Sav. 69. 4 
An intruder upon the king does not gain any freehold 1 in ths * 
_ Fitz. Prerog. 12. 
Buy the/tat. Prer. R. 13. fi heres ingrediat, (viz. aſter office found 7 
upon the death of his anceſtor tenant in capite,) nullum acereſeit # 
ei liberum tenementum ; e fi obierit, Sc. Uxor ejus non h 
dotem, eo, quod vir ſuus intravit per intruſionem, &c. Stamf. Prer. by 
"I And therefore, where any. intrudes or enters upon the king's x 
poſſeſſion, the king ſhall not be put to aſſiſe or ejectment. Stamjf. of 
Prer. 56. b. ma 
So if he enters upon the king's committee or farmer. Stan. 11 
Prer. 56. b. Vide ſupra et infra. | 
So an intruder cannot make a leaſe to maintain an eje&ment. att 
Al. 11. Vide tafra.. ; 
Neither can he maintain treſpaſs, though he be poſſeffed ſeveral of 
years; for the treſpaſſor ſhall anſwer to the king for his wrong, ] 
and he ſhall not be puniſhed twice. Pl. Com. 545. b. Cont. All. 11. Sax 
Per 3 J. acc. others cont. Godb. 133. ( 
So he cannot make a ſ{eoffment. R. 2 And. 210. Sav. 32. 55: / 
So a fine by him will be void. 2 And. 210. Sav. 55. him 
But if the heir of tenant in capite enters before office found, he in p 


has ſeiſin. Stamf. Prer. 40. b. Sav. 55. 


So if a ſtranger enters by title, or without title, u upon land poſl 
- in ward of the king, before allies found for the King. Stanf. 8 


Prar. 57. a. to t 
bo * 


* 
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& if tenant in tail, remainder to A. in tail, remainder ta the | 
right heirs of tenant in tail, makes a feoffment, it will be a diſ- 
continuance ; though as to the reverſion he had not paid primer 
ſeiſin to the king. R. 2 And. 210. ST OS _ 

So if tenant in tail, remainder for years to H. femainder to te- 
nant in tail in fee, and A. aſſigns to the king, and then tenant ih 
tail makes a feoffment, it "vill be a diſcontinuance. 2 And. 210. 

So an heir may make a leaſe, bargain, and ſale, &c. which 
enure as a contraſt; Sav. 55. 

So if A. enters upon the king's farmer, and leaſes to B. he 
ſhall maintain an ejectment; for A. gained the eſtate of the far- 
mer. R. 3 Leo. 206. Vide 28 | | 

If a man intrudes upon the king's lands, an information for the (D. 72.) 
intruſion lies in the name of the attorney-general. Pl, Com. 547. How he 


| ſhall be re- 
I Co. 16. b. Co. Ent. 372. 376. F. N. B. 90. J. dreſſed. 


And it is ſufficient, though it be general, that the king was B. infor- 
ſciſed of certain lands, without deſcribing the particular ſpecies, STI of 
or quantity; for it is in the natute of a treſpaſs, quare c/auſum intruſion, 
fregit. Sav. 48. | | 

If an intruder cuts the trees, or takes the goods of the king, an 
information lies alſo againſt his executor. R. Sav. 40. h 

So the king may have treſpaſs, quare clauſum fregit, herb” depaſt 
fuit, arbores Vidi, Sc. F. N. B. go. J. 5 

The proceſs upon an information ſhall be a venire diſfringat, (D. 73.) 
and afterwards a writ out of Chancery, directed to the treaſurer What pro- 
and barons. 4 Inf. 110. ©, Whether this extends to proceſs ceſs upon 
upon an information? Vide Information, (D. 1.) ” 

Biit by _—_ 21 Fac. 14. if an information of intruſion lies, a 
ſeire facias not be.brought to put the defendant to plead ſpe- 
cially, 

At common law upon an information of intruſion, the king, 2 74.) 
by his prerogative, might put the defendant upon ſhewing his Plea to fuch 
title ſpecially. Dy. 238. 6. 5 N | {as 3 
And if he pleaded not guilty, he ſhould be immediately put out 37,4 4,4 
of his poſſeſſion ; for a title — the king appears upon the infor- (D. 85.) 
mation, if no title appears upon record for the defendant. 4 11ſt. 

11 | 
And if the defendant fhews an inſufficient title in form, the 

attorney-general may demur. Dy. 2 = RK - 

A plea of a ſpecial title ia the defendant concludes with a traverſe 
of the intruſion. Pl. Com. 548. 

. But the defendant might plead non intriſit, generally. Semb. 
av. 4. | = T4 | 
Or not guilty. Sav. 66. 8 
And by the ft. 21 Jac. 14. if the king, or thoſe claiming under 

him, or thoſe under whoſe title the king claims, have not been 

in poſſeſſion, or received the profits within twenty years, the de- 
fendant may plead the general iſſue, and ſhall not be ouſted of his 
poſſeſſion, till the title be found or adjudged ſor the king. 

So if he pleads ſo much as ſhews that the defendant has title 
to the poſſeſſion, it is ſufficient ; for an information of intruſion 

Vor. VI, - 2 | = 


(D. 75.) 
Replica- 
tion. 


(D. 76.) 
Verdict. 
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is in the nature of treſpaſs ; as if the defendant, by her plea, ſhewy 


that ſhe has a jointure of a third part, without anſwering to the re- 
ſidue; for by that ſne has the poſſeſſion of the whole in common 


with the king. Semb. Mo. 370. 376. 
So a terre-tenant may plead payment, or matter which goes in 
diſcharge of the land, without ſhewing a title. - Hard. 230. 
If in an information for intruſion the defendant pleads his title, 


he ought to ſhew a good title. Mo. 385. 


And therefore, if intruſion be alleged in M. Marſh, it is not 
ſufficient to ſhew a grant by patent of S. Marſh, without an aver- 
ment gue eſt eadem. Sav. 48. | | 

And if he pleads ſuch grant, and conclades with a traverſe, 
abſque hoc that he is guilty of the laud in the information, it is 
bad. R. Sav. 34. | | 
I he pleads that A. was ſeiſed, and died ſeiſed, and the land 
deſcended to the defendant z for a deſcent does not bind the king. 


K. Sav. 45. 


If he pleads that an abbot and convent, ſeifed in fee, leaſed for 
years to A. which eſtate the defendant has; for he cannot make 
title to a term by a gue eſtate. Semb. Dy. 238. b. | 

But if the title ſhewn by the defendant be defective in form, 
and the attorney- general does not demur, but joins iſſue upon a 
fact alleged, which is found againſt him, he ſhall not afterwards 
take advantage of the defect. Dy. 238. 3. 4 

[Defendant cannot plead ſeveral matters by 4 Ann. c. 16. for 
amendment of the law. Attorney-General v. Allgood. P. 16 G. 2 
Parker, 1. J | | 

If the plea alleges ſeveral facts, the king, by his prerogative, 
may traverſe them all, though a common perſon ought to traverk 
but one. Sav. 19. 

If the plea alleges a title, which avoids the poſſeſſion in the king 
ſuppoſed by the information the king need not maintain the infor- 
mation, but may traverſe the title alleged by the plea. R. Sav. 
61. Vide poſt, (D. 85.) | 

But it 1s ſufficient, if the king, by his replication, traverſes ſo 
much of the title as encounters the information, without an- 


ſwering to the whole title alleged by the defendant ; as if an in- 


formation be for, intruſion in the moiety of a manor, the dc- 
fendant ſays, A. was ſeiſed of the whole, and died ſeiſed, by 
which there was a deſcent to the defendant ; it is ſufficient 
- 1 abſque hoc, that he died ſeiſed of ſuch moiety. K. 
v. 61. | 
If intruſion be alleged in twenty acres, and the verdi& finds 
the defendant guilty only in twelve acres, and in the reſidue not guiliy, 
ru ger ſhall be for ſo much, and he who purſues for the king 
take poſſeſſion at his peril. R. Sav. 28. | 
If a declaration be for intruſion in twenty acres in A. and twenty 
acres in B. and the defendant is found guilty of ten acres, without 
ſaying in which vill, yet it ſhall be good. Dub. Sav. 35. 
If there be a verdi& for the king, judgment ſhall be for the 
king, though the defendant dies. Sav. 57. 


The 
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The judgment in an'informction for intruſion for the king ſhall (D. 77.) 
| be, that the defendant amoveatur de pgſſeſſion'. Sav. 35. The Judgment 
judgment ſhall be, quod capittur pro fine; and thereupon there ſhall ane exe- 
be an injunction for the poſleffion ; for the king is ſuppoſed in poſ- TW 
ſeſſion. R. Hurd. 460. 462. , Tt Sami 1 

If the information charges intruſion, and that he cut trees, Ac. 
the judgment ſhall be alſo for ye 2. aug ths N 

After Judgment, execution ſhall be fometimes by injunction. 
Sab. 35. Hard. 460. „ ĩð 

Or by anioveas manum. Sav. 35. Hard. 462. 5 

And thereupon every party to the information, or claiming un- 
der him, ſhalf be removed from the poſfeſſion. Haid. 460. 462. 

But a ſtranger to the information ſhaff not be Aber of his en- 
try; for on an information no judgment of ſeifin'is given, nor does 
an habere facias ſeiſinum go. R. Hard, $60. 462. 5 

The king cannot be ſued by writ, for he cannot command him- (P. 58. 

gc S - (D. 78.) 

felf. 4 Co. 55. a. Vide Aion, (Et) 3 5 Remedy 

And therefore, where the King is ſeifed by matter of record, or againſt the 
by matter of fact found by office upon record, he who has right — 5 
ſhall be, by the common law, put to his petition of right, in the Fe As 
nature of a real action, to be reſtored to his inheritance, or free- 
hold. K. 4 Co. 55. d. R. per all the F. 4 H. J. J. . | 

So in all caſes where the king ſeiſes the lands or goods of a 
ſubject, without due order of law. Stamf. Prer. 72. VL. 

So if the king enters into the land of another, without title or 
office found, Stamf. Prer. 74. 4. . 5 
Or docs not pay an annuity granted by him, or iſſuing out of 


— 
- 


land in his hands. Ld. Somers's Arg. 81. | 

Or does not pay a debt, wages, &c. £d. Somers's Arg. 85. 
And in all caſes where a traverfe, or monſtrance de droit, does not 
lie, ſuit ought to be to the king by petition ; as if the king be in- 
| titled by double mutter of record. Stanf. Prer. 74. a. R. 3 Leo. 15. 
Both records being removed into the ſame court. Lane, 58. 

If the king be intitled by a record not traverſable; as by a re- 
covery in the king's court, by aſſent, without title. Stanf. Prer. © 
74. a. | | : "3 
By an erroneous judgment ; for error ſhalt not be allowed, 
without a petition. Zbid. 5 

If a ſtranger brings a precipe in capite, againſt the tenant of B. 
and recovers by default, though B. is not thereby out of poſſeſſion 
of his ſeigniory, yet if the recoveror dies, his heir within age, 
and the king ſeiſes the ward, B. ought to ſue for the ward by pe- 
tition. [bid, | | | 5 

So in all caſes where a man has a right, and in the caſe of a 
common perſon, his entry would be tolſed, he ought to ſue to | - 
the king by petition ; as if A. diſſeiſes B. and dies ſeiſed with- 
out claim made, and then it is found by office that A. held af the 
bing in _capite ; B. has not any remedy but by petition. ' Stam. 

rer. 74. b. | | 
Jo in all cafes where the entry would be tolled, if the land was 
in the hand of a common perſon. bid. RA 0 

| | | pe F.2 r 


— 


PREAROGATIVE. 
Or where the party controverts the king's title. Per Holt. 


Sin. 608. 


But where the king ſeiſes lands, or enters without title, or 


matter of record,-if he who has right be permitted to enter, his 


(D. 80.) 


entry is not unlawful, nor ſhall it be an intruſion upon the king. 


So if the king in ſuch caſe grants to another, he may enter upon 
the patenteg without petition. Tbid. 7 | 
So though an office finds a title in the king, and a grant, if it 
appears by the ſame office that the fat is miſtaken. R. Dy. 
101. a. nk 
So where an eſtate is forfeited by attainder, Qc. none can ſue 
by petition before office found; for till office, the eſtate is not 
veſted in the king. Jon. 78. 
If A. be attainted in B. R. and it be found by inquifttion in the 


Exchequer, that he was ſeiſed of the manor of D. this will not be 


double matter of record, the attainder not being in this court, to 


intitle the king, that a ſuit by the owner ought to be by petition. 


R. Lane, 58. | | 

Suit ſhall be to the king by petition, for goods as well as for 
lands. Stamf. Prer. 72.6. 75.6. . 

So it ſhall be for land, where the king is ſerfed en auter droit. 
Stamf. Prer. 75. 5. X | 
But ſuit by petition ſhall not be to any other but the king. lid 
Not to the queen; for ſhe has no ſuch prerogative. Zbid. 
Nor to the prince. lid. 7 
A ſuit by petition may be to the king in parliament, or in Chan- 


How the cery, or other court. 


proceed- 
ing upon 
it (hall be. 


If it be in parliament, it may be eſtabliſhed by act of parliament, 
or purſued as in other caſes. Stamf. Prer. 72. b. 

Upon petition out of parliament, or there (if it be not purſued 
as a ſtatute) it ſhall be indorſed by the king, foit drow fait, and 
then delivered to the chancellor. Stamf. Prer. 73. a. Mo. 639. 

Or a petition may have a ſpecial concluſion, that the king com- 
mand his juſtices of B. R. or C. B. And if it be indorſed accord- 
ingly, it ſhall be purſued there. Stamf. Prer. 73. a. 

If a petition be delivered to the chancellor, there ought to be 
an inquiſition which finds the right of the party, before the peti- 
tion be depending, or there be any procceding upon it. Stamf. 
Prer. 72. b. Except where the attorney general confeſſes the 
ſuggeſtion. Skin. 608. Ld. Somers's Arg. 41. 

If the inqueſt finds for the king, there ought to be another in- 
quiſition, till a title be found for the party. Stamf. Prer. 73. a. 

If a petition be indorſed to B. R. or C. B. it may be proceeded 
upon without an inquiſition ; for the indorſement warrants it. 
Stam. Prer. 73. b. Ef < 

So where no office is found to intitle the king, the party may 

5. 


Purſue a petition, without an inquiſition for him. R. Mo. 
* a 9 


ion, whereon a title is found for the pa 


| 3 
fore he can interplead with the king, there ought to be gs © to 


inquire of the king's title. Stamf. Prer. 73. b. 


And 


- 
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And this, in all caſes where'a'petition was' in parliament, or 
elſewhere, where land was in the ing's hand, or granted to ano- 
ther; for after iſſue found, upon petition, for the party, the king 
ſhall be concluded for ever. Ibid. PETS To lt es 
If the land be granted to another, there ſhall be a ſcire facias 
alſo againſt the patentee. lid. | 


So where a petition diſaffirms the king's poſſeſſion, there ought 
o be four writs of ſearch to the treaſurer and chamberlains of the 
xchequer. Mo. 639. 8 
But writs of ſearch are not neceſſary, where the petition affirms 
he king's poſſeſſion; as upon a petition of right of dower. 
* No. 639. | A , 


lienation in mortmain, per from his vi 
cheat, and the ſame o 


in. 609. 55 ; 
So 112 title appear by another record of as high a nature; 
if a conveyance be to the king, upon condition tobe void, if a 
e be levied, or a recognizance given, or other matter performed, 
Which muſt be upon record; if he who made the conveyance le- 
ed the fine, gave the recognizance, Ic. he may have a man- 
ance de droit by the common law ; for the performance appears 
the record as high as the conveyance. 4 Co. 55. b. K. 4 U. 
b | 5 


So though the performance of the condition be not upon record, 
it be afterwards found by office. 4 Co. 55. b. 

So if the title of the party be not found by the ſame or another 
ord, whereupon he ſues to the king by petition, and an 
quifition be granted upon the petition, finding his right ; he 
erwards may have a monſtrance de droit by the common law. 
0. 57. 6. | | 5 5 

But if the title of the party does not appear by the record, 
ich finds a title in the king, nor by any other record as high, 
cannot have a monſtrance de droit by the common law, but 
pht to ſue to the king by petition. 4 Co. 55. b. Ld. Somers's 


C Fo. | 

Though it appears by the return of the ſheriff, mayor, c. to 

m clauſit extremum, or other writ ; for the return, though 

] upon record, is not ſo high as an office found per ſacramenta 
porum hominum. 4 Co. 55.6. _ <a 8 

zo if the title of the party is found by a miniſterial record, as 
nqueſt before an eſcheator, Ic. when the king's title appears 


Y judicial record, as an attainder, judgment, Oc. which. is 
5 er. 4 Co. 56. 2. HF . „„ 
af o now by the f. 36 Ed. 3. 13. lands being ſeiſed by inqueſt (D. 82.) * 


be heard to traverſe the office, or otherwiſe ſhall have a mon- ſtature, 
e de droit. | | 
| And 


By the common law, a man might ſue to the king by mon- (D. 81.) 
rance de droit, if his title had appeared by the fame record by By -on- 
hich the king was intitled ; as if the ＋ Bug intitled by an free 
in, from an alience, 8 
e which found for the king, found alſo lies by the 
e title or intereſt of the party. R. 4 Co. 55. a. Per Holt — 
[te Bats : e; 


ice before the eſcheatogg any who will claim the lands ſeiſed When by 
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deſcended to bis heir; where H. recovered againit him before hi 


D. 83.) By the common law, where the Ling was intitled by offic 
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And therefore when an office is found, which is traverſable by 
that flatute, the party may have a mogſirance de droit. 4 Co. 


1 | 1 

5 Though he be not put out of poſſeſſion by the office. /bid. 
Though the king be intitled by matter in pats, found by re. 

cord; as by . purchaſe of his villein, alienation in mortmain, C. 


So if the king be intitled by office, or matter of record, which 
is traverſable, but, being true, cannot be traverſed, the party may 
have a mon/trance de droit. Stamp. Prer. 71. 


As if it he found that the king's tenant died ſeiſed, and the land 


death, but he died before execution. Stamf. Prer. 71.4 
Or the tenant diſſeiſed me. Stamf. Prer. 71. a. 4 Co. 54. 
But where the king was intitle by double matter of record, the 
arty could not have a monſtrance de droit, till it was given by the 
b. 2 & 3 Ed. 6. 8. Stamp. Prer. 71. b. Or the title of the 
party be found by one of the records, or he pleads to one, nul tt! 


# 


cord. Stamf. Prer. 72. 4. . 
In all caſes where the party may have a traverſe, or monſlranc 
de droit, he may enter, or have an action, if the king grants over 
. RIOTS 
A monſtrance de droit lies only in Chancery, or the Exchequer, 
except in ſpecial caſes. Per Holt, Skin. 0909. 


The monſirance de droit recites the inquiſition fou;14 for the king, 
and then ſhews the right of the party, and prays an amoveas nu 1 
WW MARE. EE: 335 0 
If the attorney-general confeſſes the title of the party, judg J 
ment ſhall be, quod manus Domini regis amoveantur. 4 Co. 57.6. th 
If he replies to the title of the party, and ea confeſſes i. 5 
Co. Ent. 404. b. JJ T 
Or if found for the party by verdict, or upon demurrer. 4 C. b 
57. 3. Co. Ent. 406. 6. on eons de 
So there ſhall be judgment alſo for the meſue iſſue and profits de 
Son Prer. 71. a. EEE | Cl 
the plaintiff, in a monſtrance de droit, has no title, he ſhall: | 
nonſuited. Sal. 448. VE: HE th 

And he cannot have judgment, though the king has no til 
if he himſelf has no Weir , „ © 2 m 
If there be a mogſtrance de droit, upon an inquiſition in Chor _ 
cery, and upon that the attorney-general demurs there, it ſhall _ 
delivered into B. R. by the hands of the chancellor, and there & | 
wf... taroe nes ag: at 
But if the cb 5 of the plaintiff in a mogſtrance de drpit appem tak 
or may be collected by the inquiſition, ar the inquiſition 2 falb TM 
fied by it, judgment ſhall be for the plaintiff, 5 the inquilitio > 

as to him, ſhall be avoided. R. Sal. 448. 


Traverſe 6f ,, | 
Omce. SITY Is 
When it fice. 4 Co. 56. a 


common . 


law, 


\ 
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Nor where the king was intitled by any matter of record, judi- 
cial or miniſterial, conveyance of record, or matter of fact found 
by office of record. R. 4 Co. 55. a. | | 
Though the office concerned only a chattel real. 4 Co. 56. a. 
Vide infra. | | | | 
But where the office did not give a ſeiſin or poſſeſſion to the 
king, but only intitled him to an action for recovery of the land; 
in ſuch action the party might traverſe the office by the common 
law. 4 Co. 56. 6. | | | 
As if an office finds that the king's tenant has ceaſed for two 
years, or done waſte, or made a feoffment by colluſion, &c. wheres 
by the king is intitled only to his action of ſcire facias againſt his 
tenant, in which the tenant may traverſe the cefſer, waſte, collu- 
fion, Sc. Ibid. | 
So by the common law, an office, or inquiſition for goods or 
chattels perſonal might be traverſed. Stam. Prer. 60. a. 13 Ed. 
4. 8. a. Vide ſupra. | | | 
As if A. be attainted for treaſon, or felony, or outlawed in debt, 
treſpaſs, Cc. and an inquiſition finds that he had ſuch goods at 
the time of the felony or outlawry ; a ftranger, who has the pro- 
perty, may traverſe it. R. 4 Ed. 4. 24. a. ; 
If a term for years is found and ſold on an inquiſition on an 
outlawry, a mortgagee, not in poſſcſſion, ſhall be allowed to plead. 
to the inquiſition. Semb. Rex v. Blunt, P. 1722. Bunb. 104. 
[On outlawry, inquiſition thereon returned, levari iſſued, and 
money levied, he who has a ſtatute-merchant, and is in poſſeſſion 
of the land, may, on motion, have time to plead to outlawry 
and inquilition ; and, on giving ſecurity, have the money in 
the ſheriff's hands repaid him. Rex. v. Tollet, H. 1722. Bunb. 
123. 5 5 
pf on inquiſition a man is found poſſeſſed of a term in right of 
his wife, and after his death it is ſold on ventlitioni 'exponas,' the wi- 
dow ſhall be permitted to plead to the inquiſition, though ſhe has 
defended an ejectment brought by the purchaſer, and filed a bill in 
Chancery. Watts v. Robinſon.] JI "I 4 
So offices for information only are traverſable ; as all offices under 
the Exchequer ſeal; Saw. 130. | EE 
But where by office, or ſtatute without office, a particular eſ- 
tate is veſted in the king, he, in the reverſion or remainder depend- 
ant upon the eſtate veſted, may enter upon the king“, without „lis eſtate 
traverſe, or amovear manum. R. Sal. 469. Bs being de- 
So if it be found by inquiſition, that A. outlawed in a perſonal termined. 
action, was ſeiſed of lands, which B. claims, and the eſcheator 
take the proſits hy this falſe oſſice: B. may diſturb him, without 
2 traverſe. Stamſ. Prer. 67. | 5 
[When an inquifition is traverſed, ſecurity is taken to the 
value of two years profits of the lands. Rex v. Barlow, in Sc. T. 
* e - 750 3 5 * | 
nd now by the /. 34 Ed. 3. 14. where lands are upon 8 
an office of the — ending that the king's tenant aliened Kt 
without leave, or held by. knight's ſervice, - and died his b e 
Within 
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within age, he ſhall be received to traverſe in Chancery,” that the 


titled ; as if an office finds a tenure in capite, the tenant may tra- 
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land was not ſeiſable. 5 

But this ſtatute extends only to offices found, wvirtute brevis aut 
egmmiſſuonis not virtute officii Stamf. Prer. 60. a. 4 Co. 57. a. 

And if the traverſe is found for the party, he ſhall not have judg. 
ment till a writ of procedendo ad judicium be awarded. Thid. 

By the „f. 36 Ed. 3. 15. if land be ſeiſed by an office before the 
eſcheator returned into Chancery, a man who challenges the lands 
ſeiſed, ſhall be heard without delay to traverſe the office, Ic. and 
thereupon there ſhall be a final diſcuſſion, without waiting for any 
other commandment. | 
And the laſt ſtatyte allows a traverſe to all offices found before 
the eſcheator. Stamf. Prer. 61.a. 4 Co. 57. b. ts 

And to offices found before commiſſioners, as well as before the 
eſcheator. Stamp. Prer. 61. 

And by the /, 8 H. 6. 16, it is extended to all aggrieved by the 
inqueſt, though not put out of poſſeſſion by the eſcheator, | 

And therdivre, in all caſes, where the king is intitled by office, 
the party grieved may traverſe the point, by which the king is in- 


— TY . 


verſe the tenure. Stamf. Prer. 62. a. | 
So he who has title, if he ſhews his title, may traverſe before 


his title be found by record. Stamf. Prer. 63. b. 


So by the /f. 2 F 3 E4.6.8. if any be untruly found heir, lu- f 
natic, ideot, or dead, the party grieved may traverſe the office or J 
inquiſitian. i | | 
Or any be intitled to an eſtate of freehold in lands, found by f 
office or inquiſition to belang to a perſon attainted of treaſon, fe- l 
lony, e though the king be intitled by double matter 
of record. | | | | ſt 

But thoſe ſtatutes do not allow a traverſe, except where the b 
king is iptitled by the office ; as if A. be attainted for high trea - k 
ſon by verdi& or act of parliament, c. and it is found by office, | 
that at the time of the treaſon he was ſeiſed of ſuch lands, which w 
B. claims as his own ; B. cannot traverſe the office, without ſay- (1 
ing, that there is no ſuch record of attainder. R. 4 Ed. 21. 

29.a. Stamf. Prer. 61. b. But this was remedied hy the ,. 2 . 
3 Ed. 6. 8, 1 | 

So a man ſhall not be allowed to traverſe the office where he be 
cannot be aided by an office to the contrary ; as if an office finds of 
a tenure from the king, and that the tenant is dead, and A. is 14 
his heir; A. ſhall not trayerſe the office, that he is not heir, if the 

tenure be true; for if another office ſhould find him not heir, it 2 
does not avail ; for the better office ſhall be taken for the king. 

Stamf. Prer. 61. ö. | an 

So if the tenant dies ſeiſed of lands in divers counties, and A. (C 
be found his heir of full age, by office in one county, and within 
age, by office in another county; he cannot traverſe, that he is ch 
not within age. Stamf. Prer. 62, a. | - 


So none, who has not title, can traverſe an office which finds a 
title in the king; as if an office finds a tenure in capite, and that 
| - : the 

8 


6 
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the heir is within age; the lord, who claims a tenure in ſocage, 
ſhall not traverſe the tenure in capite; for he has no title to the 


ardſhip. Stamp. Prer. 63. 4. 
0 Nor : 3 making to himſelf a title by feoffment, 
licence, alienation, Cc. Ibid. b 3 

And it is not ſufficient to ſhew a title by eſtoppel, as a fine, £9c. 


for the king ſhall not be eſtopped. Stamp. Prer. 64. a. 


So it is not ſufficient, if he does not traverſe all titles, which the 


king had at the time of the traverſe. Stam. Prer. 64. . 
So a termor. for years cannot traverſe an office, which finds the 
inheritance or ſrechold in the king. Stamf. Prer. 62. J. Semb. cont. 


4 Co. 58. a. 


But now by the f. 283 Ed. 6. 8. a leſſee, copyholder, or any 


who has a rent, or other profit apprendre out of lands, Qc. in an 
inquiſmion, where the king 1s intitled, ſhall hold and enjoy his 
term or intereſt, as if no inquiſition had been ſound, or his leaſe 
or intereſt had been found by ſuch office. 3 | 

And it is ſufficient for the leſſee, Ec. to ſhew his intereſt, &c. 
without alleging ſeiſin in another under whom he claims; for the 
title to the inheritance is not traverſable, where the leſſee, c. only 
ſupplies the defect of the office or mquilition. 

To an inquiſition on an extent on an outlawry, the defendant, 
as tertenant, may plead that the party outlawed is dead, without 
ſetting forth a ſpecial title. Rex v. Barnfield, H. 1721. Bunb. 
102. ] „„ | L 

[A writ of diem clauſit extremum ſhall not be ſet aſide on motion, 
for defendant may plead to the inquiſition. Rex v. Michener, M. 


1722. Bunb. 118. 


[The traverſor of an inquiſition of lunacy found for the king, 
ſhall be conſidered as a defendant, and therefore the record ſhall 


be made up, and carried down to trial by the proſecutor. Rex v. 


Roberts, P. 17 G. 2. Str. 1208. ] | 
Yet the heir, Ec. ſhall not traverſe the office, without an office 
. finds him heir. R. 7 Co. 45, 2 Cro. 186. Vide ante, 
D. 82.) CW | | | | 


9 


The king, by his prerogative, may ſue in what court he,pleaſes. (D. 85.) 
Fav. 9, 10. F. M. B. To B. 32. E. . ; Remedy for 
[When the revenue js concerned in the event of a cauſe, it ſhall the king. 


be removed from any other court where action brought, into the. 


What privi» 


office of pleas in Scac'. Lamb v. Gunman, T. 24 & 25 C. 2. Parker, king ſhall 


2 Cro. 481. . 

So the king may lay his action in what county he pleaſes, in 
Q 1 action. 1 Vent. 17. 1 Sid. 412. Vide Dell, 
G. 12. | | | 

So for lands in any county, he may lay his action in the Ex- 


chequer, and try it in that court. Sav. 10. 


80 he may have a bill for taking of goods in Middleſex, and in- 
truding into lands in the county of N. for, upon not guilty, a venire 
ſucias goes to each opunty. . 4 Leo, 26, | 

1 | | [Information 


have in 


3] | 
If the defendant dies, the action by the king does not abate, ſuits. 


. Hines, H. 31 G. 2. Parker, 182. ] 


; alſo is found againſt the king, it is concluſive ; if for him, A. may 


* 


. Yau. 64. I Mod. 276. R. 1 4. 8. 4. 


an intruder. Per Manwood Ch. Bar. Shute cont. Sav. 2. Vide ante, 
(D. 74. 


attended. Rex v. Muſters, V. 18 G. 2. Parker, 50. 


oo 
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[Information i in Scac* for loading woollen yarn for- exportation, 
may be laid in any county; the offence is tranſitory, and there 


are no negative words in the ſlatute (12 C. 2. c. 32.). Attorney 
General v. Browſe, T. 1727. Bunb. 236. Attorney-General v. 


FIf on a commiſſion to inquire whether A. is an alien, it is found 
againſt the king, he cannot have another new. commiſſion into the 
me county, but he may have a melius inguirendum; and if that 


traverſe. Ex parte Dupleſſir, T. 1754. 2 Vezey, 438.) 
So the king may amend his declaration in the ſame term. 
Yau. 65. But not in another term. N. 13 Ed. 4. 8. a. 
So in an information of intruſion, if the defendant makes a 
ſpecial title, he ought not to traverſe the Intruſion, but the 
matter, upon which by the information he is ſuppoſed to be 


In an information in the Exchequer (if the king appears intitled 
by matter of record, Yau. 64.) it the defendant pleads in bar, and 
traverſes the matter of the information, the king need not main- 
tain his information, but may traverie the matter alledged by the 
plea. 2 Cro. 481. Sav. 64. 8 

So in a traverſe of an office, which finds a title to the king; the 
king may traverſe the title of the party, or maintain the office at 
his election. Stamf. Prer. 65. a, Vau. 64. 

So if the king has ſeveral titles traverſed, he may maintain. all, 
or only one, at his election. Stamp. Prer. 65. d. 5 

So the king may waive his replication in another term, when 
the defendant 1s ready to rejoin. R. 2 Rol. 41. 

So in an information the king may waive his demurrer to the 
defendant's plea, and reply to iſſue. Cro. Car. 347. Yau. 85 
Hard. 455. Pl. Com. 32 2. a. 

(If defendant pleads, and attorney-general does not reply or 
demur in reaſonable time, the court may give judgment for de- 
fendant as if plea confeſſed ; but attorney-general ſhould firſt. be 


And the defendant cannot waive his plea, and plead the emer 
Hue, without the conſent of the attorney-general. Cro. Car. 347. 
2 Nol. 41. 

(If on a ſcire facias out of the petty bag to repeal letters patent, 
one defendant has pleaded to iſſue, and as to the other demurrer 
was joined, the king may bring on either the trial or the demurrer 
lirſt, as he pleaſes. Rex v. Hare and Mann, H. 6 G. Str. 266. ] 

So after iſſue joined, the king may waive the iſſue, and demur, 
Stamf. Prer. 65. b. In the ſame term. Yau. 65. Hard. 455. 
Pl. Com. 322. 4. 

Or take another iſſue in the ſame term, though not: in another 
term. Stamf. Prer. 65. l. Vau. 65. 13 Ed. 4. 8. a. 

But if the king joins iſſue upon a traverſe of his title, he cannot 
afterwards waive it, to traverſe the- title of the defendant. Semb. 


80 
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So in the Exchequer, no niſi prius ſhall be granted where the 
king is a party, where the attorney-general does not conſent. 
v. 2. 
* the trial ſhall be at ni prius, and not in bark, if the king by 
letter requires it. Cro. Car. 349. | | | | 
Though it be upon an indictment removed by certiorari. Cro. 
ar. 348. SE, | | 
" So - king ſhall take advantage of an eſtoppel, though no party 
to the record; for he is always preſent. Yide Ffoppel, (D.) 
So if a title appears upon record for the king, the court cx officio 
ſhall adjudge it for him. Cro. Car. 590. | 
So if the attorney-general confeſſes the plea of the party, and 
thereupon he be diſcharged, where the plea is no bar in law, the 
king tral not be bound; for though a confeſſion by the attorney- 
general in a matter of fact binds the king, it is not ſo in a matter 
» of law. Semb. Hard. 170. Es 
But after a diftringas, and a jury returned upon it, the attorney- 
general cannot at his pleaſure ſtay trial. Qu. 4 Leo. 32. DR 
Neither can he waive the iſſue after verdict. Hard. 455. 
| [Priſoner at the king's ſuit, brought up by habeas corpus, cannot 
be committed to the Fleet without conſent * of the crown, hecauſe 
the king may chuſe to commit him to what priſon he pleaſes: 
Barnes, 385. 368.1 8 | 
So the king ſhall not be prejudiced by his negle& to purſue lis (D. 26.) 
right. 3 No time 
So where the king is patron of a church, a lapſe does not incur runs againſt 
for not preſenting within ſix months. Vide Eſgliſe, (H. 6. 9. 11, the king, 


So if the king's goods are wrecked, the lord ſhall not have them 


for the king's not proving his property within a year and a day ; 


for he may do it at any time. 2 1ſt. 168. . 

If the king's debt be not recovered before another takes execu- 
tion, the king ſhall not be prejudiced z for nullum temfus accurrit regi. 
Hard. 25. Vide Deit, (G. 8.) | 

By M. Ch. 9 H. 3. 29. nullus liber homo capiatur, impriſonetur, 
diffeifietur de libero tenemento, liberigtibus, liberis conſuctudinibus ſuis, 
ulagetur, exuletur, aut aliguo modo deftruatur, nec ſuper eum ihimus, 
aut mittemus niſi per judicium parium ſuorum, vel per legem terre. 

Nulli wvendemus, nulli negebjnius, aut difſeremus juſtitiam, au! 
redtum. | x 
And therefore the lands or goods of none ſhall be ſeiſed by the 
king, except by courſe of law. 2 Inf. 46. on 

(By flat. 9 G. c. 3. 16. the king ſhall not ſue, c. any perſon, 
te. for any lands, Ec. (except liberties and franchiſes) on any 
title which has not firſt accrued within fixty years before the 
commencement of ſuch ſuit, unleis he has been anſwered the 
rents within that time, or they have been in charge, or ſtood ins 
Super of record, and the ſubject ſhall quietly enjoy againſt the king, 
and all claiming under him by patent, &c.] 
[This extends not to eſtates iy reverſion or remainder, or li- 


mited ſtates.] | | 
[Theſe 


PREROGATIVE. 


_ [Theſe lands ſhall be held on the uſual renures, Cc. 
{ Uſual fee-farm rents confirmed.] - | 
[Putting in charge, ſtanding inſuper, &c. oa only when on ver. 
dict, demurrer, or hearing, the lands, Cc. have been given, adjudged, 
or decreed to the king. 
(D.87.) No officer, nor all together, can diſpoſe of the king's treafure 
The reve- ex officio. 2 Rol. (180.) I. 35. 11 Co. 91. b. Ld. Somers Arg. 57. 
map nah ; Though it be for the honour or profit of the king, 2 Rol. 180. 
1 80 the court or barons of the Zxcheguer cannot diſpoſe of the 


ſonal reve- king's treaſure out of his Exchequer to a grantee of the king, by 

nue. any judgment upon the exhibiting of a patent to them. 4 
Trely and Lord Chancellor Somers. 5 Mod. 46. 62. Cont. per ful 
and other F. Skin. 611. Ld. Somers's Arg. 128. 

So no treaſure can be diſpoſed of, but by the great or privy feal 
1.4. Somers's Arg. 56. 

Not by warrant of the treaſurer and under-treaſurer. 11 Co. 91. 
Ld. Somers's Arg. 58. \ 

So every one who receives money iſſuing out of the Excheguer, 
without due warrant, is accountable for it. Mad. 271. Vide 
Leit, (G. 1.) 

But by the writ or warrant of the king, or the barons of the 
Exchequer, to a ſheriff, Ic. ſuch payment may be directed out of 
the money in his hands, which, upon producing ſuch warrant, 
ſhall be allowed upon his account. Mad. 248. 

And upon ſuch warrant the ſettled alms and liveries were uſually 
paid. Mad. 248. 

And frequently ſums for the orice: « or debts of the king. 
Mad. 250. 

So upon a bill of ſuch expence made, c. the Chancellor iſſues 
a writ of allocate. Mad. 271. 

So the king iffued ſometimes by way of preſt, or impreſt, out 
of the rcccipt of his Exchequer, 2 money for ſuch a ſervice; 
for which the receiver became accountable to the ing. 
Mad. 266. | 

And ſuch impre&. v was "upon a writ or mandate of the king, 
under the great or privy-ſeal, directed to the chief juſticier and 
barons, or to the treaſurer and chamberlains, and founded upon 
a bill or certiſicate of the Z xcheguer, or other -matter of record. 
Mad. 268. (Reg. 192, 193.) 

Or by a /tbcrate directed to the treaſurer and n 
commanding them {berate de theſuuro ugſro ſuch a ſum. Mad. 268. 

( Reg. 192, 193.) 

And ſuch /iberate was pro hac vice, or for a payment ne 

hien is called a dormant or current /iberate. Ibid. 


/D. 88.) The king may diſpoſe of his lands and other real revenue of 
The lands inheritance, by his patent, to others when he pleaſes. Pl. 
andreal Com. 213. b. 
revenue. And not only lands which he has by deſcent or purchaſe, but 


alſo which are ſettled upon him, his heirs, and ſucceſſors, by par- 
liament. N. 5 Hed. 47-55» — 602. 605. 
80 
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go the cuſtoms, exciſe, 22 given to him and his heirs. 5 Mod. 
$6. Skin. 602. bo EE Les apts 12. 


So the king may mortgage his lands. | | 0 
And the mort gages -ought to demand the money at the day, 


at the receipt of the Exchequer ; otherwiſe the king may re- enter. 


R. Mo. 556, 7. 6 . 


20. hiv e ovate ante be guid 


out of his poſſeſſions or revenue. Per Holt, Skin. 607. 


% 


And if he grants an annuity, or annual payment of a ſum, it 
Joes not charge his perſon, but his poſſeſſions. Sin. 607. 


part or in the whole. bid. 


/. Com. 214. 4. | | 8 
But by the /. 1 Ann. 7. ſ. 5. all grants, Qc. by the queen or 
er ſucceſſors, after 2 5th March 1702, of any manors, lands, Qc. 


xcept made for a term of 31 years or under, or for three lives or 
or a term determinable on one, two, or three lives, or in rever- 
ſion, making up the term of 31 years or 3 lives, &c. to com- 
ence from the date or making, ſubje& to waſte, and reſerving the 
ſual rent or more; or if no rent before, reſerving a rent not 


ueen and her ſucceſſors during the whole term. | 
Provided building leaſes may be for fifty years, or three lives, c. 
And the hereditary exciſe, revenue, of the poit-office, ſirſt- 


flice, poſt-fines, wine-licences, ſheriffs profers and compoſitions, 


ilienable, but for the life of the king, who grants them. 
wn 17 G. 3. c. 17. directs Enfield 2 be divided and in- 
loſed.] ; | 
M. B. It is ſurmiſed this act will lead the way to the improve- 
ment of other of the king's lands, now yielding little profit, 
and that it was promoted by the earl of Clarendon, chan- 
ccllor of the dutchy with that view.] 
As the king takes by matter of record, ſo, generally, his eftate 
hall not be deveſted, without office, or other matter of record. 
As if land be given to the king by deed inrolled, upon a con- 
tion ; the grantor cannot enter for the condition broken, without 
ce. | | ; . 
But where the king's eſtate depends upon the eſtate of ano- 
her, if the former be defeated, the remainder to the king ſhall be 
cveſted, without office ; as if land be granted to A. for life, with 


ower of revocation, remainder to the king ; if the uſes are re- 
15. 1. 45 


So if an eſtate be demiſed to A. for life, remainder to the king, 
pon condition, that if the leſſor pays to H. 10l. he ſhall re-enter 1 


eſs than a third part of the clear yearly value, payable to the 


And ſuch annuity or rent-charge is aſſignable to another, in 
So the king may convey lands, of which he is ſeiſed in right of | 


ze dutchy of Lancaſter, by feofiment, and there ought to be li- 
ery by attorney. R. 1 Lev. 29. Not when united to the crown. 


advowſons of churches and vicarages excepted) ſhall be void, 


ruits and tenths, fines for writs of covenant and entry at alienation 


and ſeiſures for uncuſtomed and prohibited goods, ſhall not be 


(D. 89.) 
When 


lands ſhall 


be deve ſted 


out of the 


king. 


By office. 


ked, the king's remainder is deveſted without more. N. 2 Rol. 


\ 
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if he pays, he may re-enter, and deveſt the remainder in the king 


without office. R. 2 Rol. 215. l. 7 5. Mo. 546. 

If upon a petition, monſtrance droit, or traverſe, the plaintif 
recovers, judgment ſhall be given guod manus domini regis amovean- 
tur; and thereupon a writ of onſler len mains goes, which 1s to the 


effect, that the plaintiff ſhall have his lands, ſeiſed by the Ring, out 


of the king's hands. Stamf. Prer. 77. b. 
Vide ante, (D. 82.) 5 


Prerogative Court, 
Vide Courts, (N. 2.) 


— Py — 


PRESCRIPTION. 
(A.) TUhs map make it. 


Preſeription, regularly, ought to be, by a man, in him and 
his anceſtors, or in him and thoſe quorum ſlatum ille habet, or 


by a corporation, in them and their predeceſſors. Co. L. 11 3. J 


Vide poſt, (H.) 
Yet an officer may preſcribe 1 in him and all thoſe quorum faatun 


habet. Kit. 106. 

So the Chancellor may bende; that he and all Chancellor, 
Dc. have uſed, time whereof, tc. though he be not a corporation, 
and has the office only at will. 76:4. 

So the Ch. J. of B. may preſcribe, that he and all Ch. Juſtices 
of B. have uſed to grant ſuch offices. 1b:d. 

So a ſerjeant at law, that he and all ſerjeants hve uſed to be 
impleaded by bill, and not by original. 2 Rol. 264. JI. 10. 

An attorney, that he and all attornies of the ſame court haue 
privilege. 2 Rol. 264. l. 15. 

An under-ſheriff, that he and all under-ſherifls have uſed to take 
ſuch fees. 2 Rol. 264. J. 27. 


(B.) Qiho not. 


UT where an officer is only at will, it is more proper to allege 

a cuſtom, than to make a preſeription 3 as the Ch. Juſtice of 
B. may allege a cuſtom, that every Ch. Juſtice of B. hath uſed 
to make a grant of ſuch an office. 2 Rol. 264. J. 20. 

So a ſheriff cannot preſcribe, that he and all ſheriffs have uſed, 
Sc. for he is but an annual officer, and removeable at will 
2 Rol. 264. J. 23. 

[None can preſcribe (for right of common) but fy whoſe in- 
tereſts are permanent; as tenant at will or for life cannot 
preſcribe, nor the occupier of a houſe ; but they may in the uſage 
and cuſtom of the vill. Engliſb v. Burnell, P. 5 G. 3. 2 Will. 258 

A copyholder cannot preſcribe in a que ate, becauſe the free- 


hold intereſt 1s in the lord. Doug. 713. (687. * 
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(c.) What Things may be claimed by 
Prelcription. 15 
ALE franchiſes or privileges, which a man may have without /;4, Fran 
a title appearing upon record, he may claim by preſcription ; iſce. 
as waifs, eſtrays, wreck, treaſure-trove, Ec. Co. L. 114. b. 2 Rol. (A. 1.) 
270. J. 45. 5 Co. 109. Fide Waife. _ 
So royal fiſhes 3 as whales, ſturgeons, Efc. Co. L. 114.8. 
So a park, warren, Fe. /bid. | | 
So fairs, markets, frank-foldage, toll, &c. Thid. 
A corporation may be by preſcription. bid. ho 
So a man may claim, by preſcription, liberty to hold courts, a 
ourt leet, hundred, c. Co. L. 114. PE 
The cuſtody of a gaol, &fc. Co. L. 114.6. ES 
So a man may claim, by preſcription, to be tenant in common 
fith another. Lit. ſ. 310. 2 Rol. 264. I. 32. 
* So a man may preſcribe to be exempted from ſerving on juries ; 
heſe exemptions are not taken away by any of the ſtatutes con- 
erning juries. Doug. 188—19g1. (179—181.)* * 


(D.) Uhat not. 


Y UT franchiſes or liberties, which cannot be ſeiſed as forfeited, Vi kran. 
[I before the cauſe of forfeiture appears upon record, cannot be H 
laimed by preſcription ; as bona et catalla proditorum, felon”, felon” de (A- 2.) 
e, fugitivor”, utlaga!”, aut in exigend” pgſitor'. Co. L. 114. 4 
Rol. 270. J. 20. Vide Waife, (B.—C.—D—) 3 
Deodand, ſanctuary, Cc. Co. L. 114. a. Vide Waiſe, (E. 1, 2.) 
—Abjuration, (D.) 7 eh; = . 
Privilege to make a corporation, coroner, conſervator of th 
peace, Cc. Co. L. 114. Vide Franchiſes, (F. 5.) | | 
To have a conuſance of pleas, &c. Co. L. 114. a. Vide Courts, 
P. 3. | | ; 
So a man cannot make title to land, by preſcription. Co. L. 
14. 6. 2 Rol. 264.5. 3. : 
Nor can he claim to be joint-tenant with another ; for the ſur- 
vor takes. Co. L. 195. b. FO ; 
Yet a man may claim a county palatine by preſcription, and, 
n reſpect thereof, to have bona et catalla felon” Cc. Co. L. 114. b. 
ide Franchiſes, (D. 1.) ks . 


(E) TUhat Tall be a good Preſcription. 


(E. 1.) Muſt be Time out of Mind. 


O every preſcription there are two inſeparable incidents ; Vide Cepy- 
time and uſage. Co. L. 113. b. | . (8. 3.) 
Preſcription and time whereof no memory runs to the contrary, 


iſed 
ſes, 


nnot re all one in law. Lit. ſ. 170: 
ſage And this is underſtood, not only of the memory of any one 
258 ving, but alſo of proof by any record or writing, or otherwiſe to 


ic contrary ; for that ſhall be ſaid within memory. Co. L. 115. a. 
| [Thus 


PRESCRIPTION. 

Thus a leaſe of ground for fifty-ſix years, to be a paſſage, ſhewi 
it is not by preſcription ; and ſuffering it to be uſed for three or 
four years # wa the expiration will not amount to a gift to the 

public. Rex v. Hudſon, T. 5 G. 2. Str. gog-} _. 

And therefore where there is any proof of the commencement, 
or original, of any thing, it cannot be claimed by preſcription}; 
as if a vicarage be endowed de minutis decimis 1310, and the parſon 
appropriate be ſued by the vicar for them; the parſon cannot pre. 
ſcribe againſt ſuch demand; for his preſcription muſt begin after 
the endowment, which is within time of memory. R. 2 Rol. 269. 
J 50. DE 
80 though a preſcription be alleged for things ſpiritual, or ec- 
cleſiaſtical, it ought to be time whereof, c. though by the canon 

law it is reſtrained to forty years. 2 [nft. 653. 

Yet where the commencement and original were before the time 
of king R. 1. it may be claimed by preſcription ; for all time be. 
fore R. 1. is called time out of memory, upon an equitable con. 
ſtruction of the /. W. 2. which limits it for a writ of right. 2 Rel. 

269. J. 10 ad 45. 

And therefore in an annuity claimed of a prior by prefcription, 

if it be pleaded that the priory was founded within memory, he 
ought to ſhew the foundation fince the reign of R. 1. began. 
2 Rol. 268. J. 25. 269.1. 50. | 

So a charter, Qc. before the time of R. 1. may be uſed as evi 
dence of a preſcription for a thing granted by the charter. 2 Rol. 
268. J. „ a 135 

* Ai ancient grant without date does not neceſſarily deſtroy i 
preſcriptive right; for it may be either before time of memory, or 
in confirmation of ſuch preſcriptive right, which is matter to be 
left to a jury. 2 Bl. Rep. 989.“ | 


- 


(E. 2.) Muſt have a long and quiet Uſage. 


So every preſcription ought to have long, continual, and peace- 
able uſage, or enjoyment. Co. L. 113. . x 
And therefore, if repeated uſage cannot be proved, the pre 


fcription fails. N. 7 
So if an uſage within time of memory cannot be proved, the 80 
prefcription fails; as if a town was incorporated before the time Ie n 
of R. 1. and their franchiſes were never afterwards uſed, they ar ayo 
loft. 2 Rol. 268. J. 52. | d be 
Yet a tortious interruption of the uſage, for ten or twenty year, Ne 
does not deſtroy a preſcription ; as if a preſcription be alledged of rree 
a modus for tithes of lambs, and it be found that fuch modus wi _ 
01 


paid time hereof, fc. till twenty years laſt, and for that time 
tithes in ſpecie ; yet the verdi is for the preſcription. Co. I. 
114. 6. 2 Inft. 65 3. | 

So if the plaintiff in a writ of meſne preſcribes for acquitts, 
and it be found, that at all times there was acquittal, till a pu 
chaſe by the | greet of the plaintiff, and ſince no acquitts, 
the verdict is for the plaintiff. Co. L. 114. ö. 2 Rol, 271.1. i 


PRESCRIPTION ." | 
if a man preſcribes for common, and the uſage was diſcont1- 4 
| nued for many years by a leaſe of the terre-tenant. 2 Inf. 654. 
If tenants of antient demeſne, by eoercion, have paid toll, Oc. 
for many years. 2 nf, 654 = om | 
[If an impropriator makes a leaſe of a farm, and all tithes there- 
to belonging, or therewith uſually letten, and afterwards makes a 
leaſe of the reQory, and the leſſees of the rectory have uſually re- 
ceived the tithes of the farm, and the leſſees of the farm never 
have; the tithes ſhall be paid to the Ice of the rectory. But as 
to the impropriator himſelf, 2. Quaintrell v. Wright, M. 1729. 
Bunb. 274. | | | 


(E. 3.) Muſt be certain, 


So a preſcription ought to be certain; and therefore, a cuſtom 74 Copy 
pf preſcription for copyholders paying to the lord, for a fine upon 3%(8. 19.) 
a death, two years rent or leſs, is ill. R, 2 Rol. 264. J. 54. | 
So a preſcription to pay for tithes 1d. or thereabouts for every 
cre of arable. R. 2 Rol. 265. J. 5. | 
hut a preſcription, that magna pars rivuli runs, &c. is good; 
or it is not neceſſary to ſhew how much. R. 4 Co. 88. 5. 
[And a preſcription to take three buſhels of barley out of every 
ip's cargo of barley bought upon the quay for exportation, is 
Food. Sargent v. Reed, P. 18 G. 2. Str. 1228. Wilſ. g1.] 
That he ought to have, as appurtenant to his houſe, ſo much eflovers 
xs a man can dig in one day, without ſaying, to be burnt in his houſe ; 
or it is aſcertained by being confined to ſo much as a man can dig 
n one day. R. 1 Lev. 231, | 


(E. 4.) Muſt be reaſonable; 


So every preſcription ought to be reaſonable ; and therefore, a 27% Copys 
an cannot 2 for an heriot upon the death of every ſtran- 64, (S. 3. 
er within his manor. Ke.) 
Nor for warren in the lands of a ſtranger, which are not within 
is ſee, or ſeigniory. 2 Rol. 265.1. 52. 
ov for ſetting out his tithes without the view of the parſon. 
K. Hob. 107. 3 EE 
So a man cannot preſcribe, that he and his anceſtors, ſeiſed of 
e manor of C. have been exempted from the government of tlie 
ayor of London (where it lies) and his officers ; for that would be 
d be without government. R. 2 Rol. 265. l. 20. 
Nor that he has the aſſize of bread and ale, and the. ſearch and 
drrection of weights and meaſures, without having a eourt for it; 
r that is proper to the leet. R. 2 Rol. 265. J. 25. x 
Nor that no foreſter, ſheriff, Ic. intermeddle in his manor, if 
has not a court there. Fon. 271. 
So a ſheriff cannot preſeribe for tlie taking of gifts for doing his 
ce. 2 Rol. 266. J. 10. 50. | 
pu. So a lord of a leet, who has no land beſides his leet, cannot pre- 
\itts, i ribe to have the waſts of the town where his leet is, againſt the 
1. % of the ſame town. 2 Rel. 12 J. 52. 


vor. VI. But 
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But a preſeription may be reaſonable, though it be unuſual, or 
inconvenient ; as a man may preſcribe for a way over a church- 
yard, or through the church. 2 Rol. 265. J. 40. 8 2 

For e/tovers for repairing or building new houſes. Per 3 J. 

2 Cro. 25. | | : | 6638 
So a 9 may preſcribe for 3d. per pound of all mer. 
chandize in ſuch a port, in reſpe& that it is owner of the port, and 
maintains the key, · and a crane, and perches for directing ſhips in 

the channel. R. 2 Rol. 265. I. 30. Vide Copybold, (S. 18.) 

A lord of a manor may preſcribe for foldage, and that none 
erect hurdles there in his own land, without licence. R. 1 Leo. 


II. 51 52g | 1 
* A lord of a manor may preſcribe for toll of all goods landed 
within the manor in conſideration of repairing a wharf within the 
manor ; though the preſcription be laid more extenſively than the 


conſideration alleged. Cowp. 47. 
F) That ſhall not be good. 
F. 1.) Preſcription againſt the king. 
Vid. Cny--D UT a preſcription is not good which runs . 555 the king's 
500 (S. 12.) right, for nullum tempus occurrit regi. 2 Rol. 264. I. 40. 

As if the king was patron of right of a chapel, no other can 
have it by preſcription. 2 Rol. 364.1. 22. | | 

[Yet if a man claims tythe-hay, under an expreſs grant of the 

king, and has never received any for many (as 120) years, he ſhall 
not recover it. Stone v. Redcout, H. 1728. Bunb. 262.] 

So a man cannot preſcribe to have, or be diſcharged of, the 
great cuſtom, which is an ancient revenue of the crown. R. 2 Rul 
264. J. 45. | „ ; 

So a preſcription for toll, wreck, Ec. does not extend to the 
king's goods. Dav. 33. b. 
| (F. z.) To do'a Wrong, or a Nuſance. 


So a man cannot preſcribe to do a wrong, or a nuſance ; as to 

erect a dove-cote. R. 2 Rol. 265.1, 10. 2 Cre. 491. 
To put logs paſſim, or wood for a continuance, in the highway. 
R. 2 Rol. 265.1. 15. R. 2 Cro. 446. | 
To make affart or waſt. Semb. Fon. 271. 
So a corporation cannot preſcribe to arreſt upon ſuſpicion of fe 
lony, and impriſon for three days, and then ſend to the common 
gaol. 3 Rol. 265.1. 50. | | | 
(F. z.) Contrary to a Statute. - 
Vide C- So a man cannot preſcribe againſt a ſtatute ; for that is the high 
bold, (S. S.) eſt record. Co. 3 a. ii | a 0 
But he may preſcribe againſt a ſtatute, where his preſcriptio! 

is preſerved by another ſtatute. Co. L. 115. 4. 

And therefore a cuſtom in London, that an apprentice to one 
trade within the city, may uſe any other trade there, ſhall be 
notwithſtanding the /. 5 El. 4. - Semb. Cro. Car. 347. 516. 


— 
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Co. L. 115. 4. W 
So if a ſtatute in the negative be only declaratory of the common 


was the common law, a man may preſcribe to cut down, without 

his view, Co. L. 115. 4. R. cont, Jon. 270. 291. Vide Chaſe, 

(N. 3.) 5 | 
(F. 4.) Contrary to another Preſcription, &c. 

So a man cannot preſcribe againſt another preſcription ; for the Ve Copy 
one is as ancient as the other; as if a man preſcribe for a way, light, 5% (S. 17.) 
or other eaſement, another cannot preſcribe, for liberty to ſtop it | 
when he pleaſes. R. 9 Co. 58. b. 2 Mod. 105. | 
So a man cannot claim, by preſcription, a liberty given to him 

by the common law; as for privilege to abate a nuſance. 

To diſtrain for a rent-ſervice. 

To pay tithes without fraud. R. Hob. 107. 

So a man cannot controvert the commencement of a preſcrip- 
tion; as if a man preſcribes for rent, and to diſtrain for it, it can- 
not be alleged that it was always paid by coercion. Co. L. 114. a. 

But a man may preſcribe, that a lord, for him and his tenants, 
hath paid ſo much: and in reſpect thereof, he and his tenants , 
were diſcharged of tithes ; and that he is tenant of a tenement, 
which time whereof, Ec. was parcel of the manor ; though the 
one preſcription mult he prior to the other. R. Tel. 2. 

So he may preſcribe for holding a court, and that the court, 
time whereof, fc. iſſued proceſs. R. 1 Sal. 203, 

So he may preſcribe for a thing, which qualifies another pre- 
ſcription ; as if A. preſcribes for common, B. may preſcribe to an- 
cloſe, when he has lands lying there together. Semb. 2 Med. 


104, | 
(G) How -a-Preſcription Gall be deſtroped. 


| Fa man preſcribe to a thing which is totally deſtroyed, the pre- Vide ante, 
i ſeription is gone; as if the repair of a caſtle be claimed by pre- 3 Re) 

ſcription, and the caſtle be demoliſhed, the. preſcription is de- (E 75 W 
ſtroyed. 4 Co. 88. e ea. 
So if a man has franchiſes by preſcription, and the king grants Ween ex- 
the ſame liberties to him by charter; he cannot afterwards claim e. by + 

_ preſcription, „ of po 

So if a modus be not entirely ſettled, payment in kind deſtroys ie fn 
Sav, 13. Vide Diſmes, (E. 20.) | G3": 
| G 2 | | „ 


* 
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it be afterwards rebuilt, the preſcription revives. Hob. 39, 4 


ijpſe habet, fc. Co. L. 113. 3. Vide ante, (A.) 


ſences. Semb. 2 Cro. 665. 


PRA $CRIPTION. 


But a circumſtantial variation ns thing; to which a preferip 
tion is annexed, does not deſtroy the preſeri 


ription ; as if a man 
preſcribe in modo decimandi for the tithes of a park; if it be dif- 
parked, the preſcription continues ; for it is annexed to the lands. 
R. Hob. 39. Vide Diſmes, (E. 20.) | 

Or for tithes of a mill, and two new mill-ſtones are added. 


Dub. Sho. 281. R. 4 Mod. 45. 

If a corporation preſcribes, and afterwards has a new name, Q. 
the preſcription continues. 4 Co. 87. b. 

If a man preſcribes for a water-courſe to a fulling-mill, and he 
converts it to a griſt- mill. R. 4 Co. 87. 


So if he claims gſovert to a houſe, which is pulled down; if 
Co. 87. b. | 
(H) How pleaded. 5 
VERY one who pleads a preſcription, ou ht to alledge it in 
him who has the inheritance ; as to ſay that he is ſeiſed in 
fee, and he and his anceſtors, or he and all thoſe quorum ſlatun 


Or that a corporation and their predeceſſors. Co. L. 113. b. 


[Therefore if tenant for years pleads preſcription in his own th 
name, it is bad; it ought to be in the lord's who is tenant in fee. 
Smith v. Morris, T. 5 & 6G. 2. Fort. 340. = all 
And therefore, where a copyholder preſcribes for common, C-. th 
in alieno ſolo, he ought to preſcribe that the lord of the manor, 'P 
Who has the fee, time whereof, c. had common there for hin 7 
and liis tenants. R. 4 Co. 31. b. Vide Copyhold, (P. 4.) the 
And where common is claimed in the ſoil of the lord, ſo that duc 
he cannot preſcribe in him, he ought to allege it by way of cuſ ſay 
tom, for he cannot preſcribe in himſelf, in reſpe& of the baſenel tio! 
of his eſtate. R. 4 Co. 31, | ; 
So a man cannot allege a preſcription for common, or other pro- of 
fit, in alieno ſolo, in the inhabitants of a town, or of the ancient 1 
houſes of a town ratione reſidentie ; for the inhabitants, perhaps 24. 
have not the inheritance. N. 6 Co, 60, 2 Cro. 152. 2 Lu I 
44. Godb. 97. R. 2 Cro. 446. : ther 
| So he cannot preſcribe, that every pater familias of an ancient as if 
houſe had common, Ec. for, perhaps, he was but tenant for et a1 
years, at will, by ſtatute ſtaple, fc. N. 6 Co. 61. a. 806 
So it is not good that every freeman of a corporation had com- the c 
mon; but he ought to preſcribe in the corporation. R. 2 Jun = 
115. | - villa. 
So he cannot preſcribe, that A. tenant for life, and B. in [4 
mainder, ought to have common. Dub, 1 Leo. 177. Cro. H. they 
154. : | SE. | mout} 
That A. who has a grant to be parker for his life, and his pre If 
deceſſors have, time whereof, &c. Semb. Dy. 71. antiqu 


So he cannot fay, all the poſſeſſors of ſuch land ought to mak! 
| J 


PRESCRIPTION. 


So if a jury finds that all occupiers have uſed to repair, it is not 
a good finding of a preſcription for, perhaps, the occupiers were 


R. 5 Co. 99. ö. 


ought to have a way, Cc. R. Cro. Car. 419. Jon. 367. 
So if it be alleged, that 4. & omnes tenurum illam habentes, have 
uſed, Cc. it is not good. Codb. 54. | 


Cro. El. + 180. Cro. Car. 419. 38 
So inhabitants may preſcribe to have ſacraments adminiſtered, 
or for burial in the church-yard. 2 Rol. 264. I. 16. | 
So to be diſcharged of toll. R. Sho. 257. 


Lev. 176. 

So * may preſcribe for a matter of diſcharge in their 
own ſoil ; as in modo decimandi. 6 Co. 60. 2 Cro. 152. Semb, 
Hob. 86. R. Heb, 118. R. 3 Lev. 386. | 

$0 it will be a good preſcription to ſay, guod tenentes, et occupa- 
tores of ſuch a cloſe ought to repair the fences ; for tencntes imports 
the tenants of the fee. R. 1 Sal, 335, 6.  Semb. 2 Cro. 665. 

*So, though the pariſh at large be prima facie bound to repair 
all high roads lying within it, yet, by preſcription, they may 


2 Term. Rep. 106.* a | 
That the burgeſſes in a corporation, inhabitants in meſſuages 


due to inhabitants, but to hurgeſſes, who inhabit there; and to 
ſay, that every burgeſs ſhall have it, is as well as that the corpora- 
tion ſhall have it, for them and every burgeſs. R. 2 Lev. 253. 
That all farmers ; for that is tantamount to all occupiers, K. 
*2 Lev. 163. 8 | | 
Deer a man may preſcribe by a gue eftate, vide Pleader, (E. 23, 
24. 


ther, he ought to ſay, that the thing, to which, Cc. % antigua ; 
as if he * e in modo decimands to a park, he may ſay, quod 
e/f antiquus parcus, Hob. 44. ; | 
So if he alleges an uſage to put ſwine into a park, as incident to 
the office of parker. Dy. 71.6. 1 
If he alleges a cuſtom in a town, it is ſuſſicient to ſay, antiqua 
villa. 10 Co. 59. . | 5 | 
[A corporation may preſcribe for a pert duty, without ſhewing 
they are owners of the Ba, or that they repair. Mayor of Yar- 
mouth v. Eaton, T. 3 G. 3. 3 B. M. 1402. a So Ee 
If he alleges a cuſtom in London, Ec. he ought to ſay, 9 % 
antiqua civitas., N. Cro. El. 169. | : 
A cuſtom of London mult be pleaded, or the court cannot ju- 
dicially take notice of it. Hartop v. Hoare, P. 16 G. 2. Str. 1187. 


I Will 8. Atk 44. 
8 ä 3 Jus, 44+] But 


So for the privilege of dancing in the cloſe of another. R. 1 


throw the onus on particular perſons, by reaſon of their tenure. 


there, ought to have common; for the common is not alleged 


If a man claims, by preſcription, a thing incident, Ec, to ano- 


only particular tenants, and their acts do not bind the inheritance, | 


Or a declaration alleges a cuſtom, that all occupiers of a cloſe 


But inhabitants, Cc. may preſcribe for an eaſement, Cc. in [* Cont.] 
alieno ſolo ; as for a way, Sc. 6 Co, 60. 2 Cre. 152. Semb.* (N | 


K. acc.] 


(-. 
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it be afterwards rebuilt, the preſcription revives. Hob. 39. 4 


 thſe habet, fc. Co. L. 113. b. Vide ante, (A.) 
name, it is bad; it ought to be in the lord's who is tenant in fee. 


in alieno ſolo, he ought to preſcribe that the lord of the manor, 


and liis tenants. N. 4 Co. 31. b. Vide Copyhold, (P. 4.) 


| fences. Semb. 2 Cro. 665. 


ä * 1 


PRESCRIPTION. 


But a circumſtantial variation in a thing, to which a preſerip- 
tion is annexed, does not deftroy the preſcription ; as if a min 
preſcribe in modo decimandi for the tithes of a park; if it be dil. 
parked, the preſcription continues; for it is annexed to the lands 
R. Hob. 39. Vide Diſmes, (E. 20.) | 

Or for tithes of a mill, and two new mill-ſtones are added. 
Dub. Sho. 281. R. 4 Mod. 45. | : 

If a corporation preſcribes, and afterwards has a new name, Q. 
the preſcription continues. 4 Co. 87.6. 

If a man preſcribes for a water-courſe to a fulling-mill, and he 
converts it to a griſt- mill. R. 4 Co. 87. 5 

So if he claims effovers to a houſe, which is pulled down; if 


„„ 
(H) How pleaded. 


VERY one who pleads a preſcription, ought to alledge it in 
him who has the inheritance; as to ſay that he is ſeiſed in 
fee, and he and his anceſtors, or he and all thoſe quorum fatun 


Or that a corporation and their predeceſſors. Co. L. 113. b. 
[Therefore if tenant for years pleads preſcription in his own 


Smith v. Morris, T. 5 & 6G. 2. Fort. 340. 


And therefore, where a copyholder preſcribes for common, E-. 
who has the fee, time whereof, Cc. had common there for hin 


And where common is claimed in the foil of the lord, ſo tha 
he cannot preſcribe in him, he ought to allege it by way of cul 
tom, for he cannot preſcribe in himſelf, in reſpe& of the baſeneſ tio 
of his eſtate. R. 4 Co. 31 | | 

So a man cannot allege a preſcription for common, or other pro- *2 
fit, in alieno ſolo, in the inhabitants of a town, or of the ancient 
houſes of a town ratione reſidentie ; for the inhabitants, perhaps, 
tfave not the inheritance. R. 6 Co, 60, 2 Cro. 152. 2 Les 


44. Godb. 97. R. 2 Cro. 446. 
So he cannot preſcribe, that every pater familias of an ancient as il 
houſe had common, Cc. for, perhaps, he was but tenant for eſt a 
years, at will, by ſtatute ſtaple, c. N. 6 Co. 61. a. 8 
So it is not good that every freeman of a corporation had com: the 
mon; but he ought to preſcribe in the corporation. R. 2 Jon It 
If 5. | villa 
So he cannot preſcribe, that A. tenant for life, and B. in re U 
mainder, ought to have common. Dub. 1 Leo. 177. Cro. Hl 3 
1 mout 


5+: : 
That A. who has a grant to be parker for his life, and his pre 
deceſſors have, time whereof, &c, Semb. Dy. 71. anti 
So he cannot ſay, all the poſſeſſors of ſuch land ought to mak! ac 
| | icia 
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PRASCRIPTION. . 87 4 
So if a jury finds that all occupiers have uſed to repair, it is not 
a good finding of a preſcription ; for, perhaps, the occupiers were 
only particular tenants, and their acts do not bind the inheritance, 
R. 5 Co. 99. . 5 | 225 | 
Or a 3 alleges a cuſtom, that all occupiers of a cloſe 
ought to have a way, Cc. R. Cro. Car, 419. Jon. 367. | 
Seo if it be alleged, that A, & omnes tenurum lam habentes, have 
uſed, Ec. it is not good. Codb. 54. 
But inhabitants, Fc. may preſcribe for an caſement, &c. in [* Cone.] 
alieno ſolo ; as for a way, c. 6 Co, 60. 2 Cro. 152, Semb.* IT 441.) 
Cro. El. + 180. Cro. Car. || 419. | | (i acc.] 
So inhabitants may preſcribe to have ſacraments adminiſtered, 
or for burial in the church-yard. 2 Rol. 264. J. 16. 
So to be diſcharged of toll. R. Sho. 257. PET 
So for the privilege of dancing in the cloſe of another. R. x 
Lev. 176. 25 
So inhabitants may preſcribe for a matter of diſcharge in their 
own ſoil; as in modo decimandi. 6 Co. 60. 2 Cro. 152. Semb. 
Hob. 86. R. Heb, 118. K. 3 Lev. 386. | 
So it will be a good preſcription to ſay, guod tenentes, et occupa- 
teres of ſuch a cloſe ought to repair the fences ; for tenentes imports 
the tenants of the fee. R. 1 Sal, 335, 6. Semb. 2 Cro. 665. 
*So, though the pariſh at large be prima facie bound to repair 
all high roads lying within it, yet, by preſcription, they may 
| throw the onus on particular perſons, by reaſon of their tenure. 
2 Term. Rep. 106.* _ | EE 
That the burgeſſes in a corporation, inhabitants in meſſuages 
there, ought to have common; for the common is not alleged 
due to inhabitants, but to hurgeſſes, who inhabit there; and to 
ſay, that every burgeſs ſhall have it, is as well as that the corpora- 
tion ſhall have it, — them and every burgeſs. R. 2 Lev. 253. 
That all farmers; for that is tantamount to all occupiers, R. 1 
*2 Lev. 163. | | [* Cort.] 
* a man may preſcribe by a gue eftate, vide Pleader, (E. 23% ö? 
24. ES 
If a man claims, by preſcription, a thing incident, Oc, to ano- 
ther, he ought to ſay, that the thing, to which, &c. / antigua ; 
as if he 3 in modo decimandi to a park, he may ſay, quod 
eff antiquus parcus, Hob. 44. 5 | 
So if he alleges an uſage to put ſwine into a park, as incident to 
the office of parker. Dy. 71. . | 
If he alleges a cuſtom in a town, it is ſuſſicient to ſay, antiqua 
villa. 10 Co. 59. 5. pe 7 
[A corporation may preſcribe for a port duty, without ſhewing 
they are owners of the ſoil, or that they repair. Mayor of Yar- 
mouth v. Eaton, T. 3 G. 3. 3 B. M. 1402. | 
If he alleges a cuſtom in London, Ec. he ought to ſay, guod ef 
anttqua civitas. N. Cro. El. 169. | 
A cuſtom of London mult be pleaded, or the court cannot ju- 
dicially take notice of it. Hartop v. Hoare, P. 16 C. 2. Str. 1187. 


I Wilf: 8. 3 Athyns, 44. 
SI But 


__ | PRASCREPTION, 

But if a thing is not directly mentioned, as that to which, Sc. 
it need not be alleged; as if he preſcribes in modb decimandi in ſo 
many acres in ſuch a park; it is not neceſſary to fay, quod eft 
tiguus parcus, R. Hob. 118. 44. | 5 

So if there be words /antamount, it is ſufficient ; as if he ſays, 
that the defendant drverted a water-courſe a ſolito et antiquo curſu 
to a mill, without ſaying, quod eft antiquum molendinum. 3 Lev. 

133. 3 Mod. 50. | | „ 

So if che fays, quod cum molendinum fuit ab antiquo erefum, 
R. i Lev. 273. s ke 55 
That he ſtopped a window per quam lumen inferri conſuevil. 
[*Semb.cont. R. Sal. 459... | x; x wap 
upon a de- Vet where a park, office, or other thing is claimed by preſerip- 
e! tion, it is not ſufficient to ſay, quod ęſt antiquus parcus, Cc. but 
he ought directly to prefcribe to it: R. 10 Co. 59. bo Hob. 44. 
If a man makes title to a thing by preſcription, he ought to pre- 
ſcribe for it directly, and it is not ſufficient to ſay, that he and all 
whoſe eſtate, Ic. have uſed, &c. as if he preſcribes for picage, 
for goods expoſed in a market. R.2 Fon. 227. | 

So regularly he ought to preſcribe in an uſage ; for it is not ſuf- 
ficient to ſay, that every tenant ofa manor potut & potuifſet ſurſum 
reddere, &c. Ray. 4. 3 Leo. 83. | | 
But where a cuſtom is alleged within London, it is ſufficient to 
ſay, uti pofſit, Sc. Semb. Cro. Car: 347. R. Ray. 4. | 

So if a cuſtom be an inducement only to an action, it is ſufficient 
if it be alleged, quod ſolet, without ſaying, ſolet & debet. As in 

\ covenant againſt an infant for departure from his maſter, being an 

apprentice, by the cuſtom of London. R. 1 Lev. 12, | 

So after verdict it will be well, if a thing be alleged by way of 
preſcription, where it ought to be by cuſtom. 1 Lev. 177. 

A plea of prefcription for common in a gue eſtate is good after 
verdict, though it be not in expreſs terms alleged that the owners of 
the eſtate have uſed it time immemorial. 3 Term Rep. 147.“ 

For more of title Preſcription, vide Chimin, (D. 2.)—Dignity, 
(C. 1.)—Di/mes, (E. 2, &c.)— Franchiſes, (F. 4.)—London, (H.) 
5 (C. 38. — Rent, (C. 7. — Tempe, (G. 12. — 70%, 
(G. 1. 7 | PET AY . 


—ê 2 — 


PREAMBLE. 
Vide Parliament, (R. 1 1.0 
PREBEND AND PREBENDARY. 
Vide Eccleſiaſtical Perſons, (C. 4.) 


PRECEDENCE. 
Lide Tuflices, (D.)—Ley, (D. 2.)—Nobility, (A.) 
; 5 |  PRELATE 


87. 


PRELATE. 


C, e, (A. 1, &c.)—Ecclefraftical. Perſons, (C. 1, 2.)— 
15 0 )—Hereſy, (B. 2. 0777 wu (E. Joon, 
(L. 3.) —Plader, (31. n A. 5. 8.) 


PREMISES OF A DEED. 
' Vide Fait, (E. 3. 4.) 
PRESENTATION. 
Vide Efgliſe, (H. 1, &e.)—Pleader, (3 I. 5. . (B. 8.) 
_ PRESENTMENT. 


Vide Chimin, (C. 11, 12. )— Copybold, (F. 10, 11.—M. 3 
dittment, (B.—C.) Leet, (G. 1, 2. e l 7; Ytor, 
(A. 11.) 15 


Darrein Preſentment. 
Vide Quare Impedit, (C. 1, Kc.) 
PRESENT ESTATE. 

Vide Chancery, (3 V. 8.)—Deviſe, (N. 18.) 
PRESIDENT OF THE COUNCIL, 
Vide Roy, (E. 2.) 
PRICES OF VICTUALS,. &. 
Vide Juſtices of Peace, (B. 89. 95. 99.) —Leet, (L. 9. 14.) 
PRIMER SEISIN. | 
Vide Prerogative, (D. 59.) 
PRINCE AND PRINCESS. 
Vide Juſlices, (K. 1, &c.)—Roy, (G.) 
PRINCIPA L, 
Principal and Acceſory, 
Vige Tuflices, (T. I, &c.) 
2 and Vail. 
Principal and Inden 
Vide Frau, (G. 23.) 


Prin- 


Principal and Intereſt. 
Vide Chancery, (3 8. 1, &c.—3 V. 9—4 A. 1, &c.) 
PRINTING. 

Vide Chancery, (D. 13.) Trade, (B.) 
PRIOR, 

Vide Ecclefiaftical Perſons, (B. 2.) 
PRIOR INCUMBRANCE. 
Vide Chancery, (4 A. 10.—4 J. 6.) 

PRIORITY. 
Vide Privilege, (C. 2.) 
PRISAGE. 
Vide Prerogative, (D. 45.) : 
PRISON AND PRISONER. 


Vide Eſcape.—Impriſonment.— Juſticet, (R.)— Juſtices of Peace, 
in ary, 


PRIVATE WAY. 
Vide Chimin, (D. 1, &c.) 


"PRIVILEGE. 


(A) Privilege to the Perſon of a Man to be free 
| * — 4 Arreſt. | 


( A. 1.) In Attendance upon the Courts. 
PRIVILEGIUM 2 jus fingulare, ſeu lex pri vata, que uni ho. 
1 


mini vel loco conceditur. Bl. Nom. verb. Privilege. 3 
If a man has a ſubpena, c. to attend the courts of juſtice in 
_ Weſtminſter, and be arreſted by proceſs during his attendance upon 
the court, he ſhall be diſcharged. R. in Chancery, 1 Ch. R. 217. 
So if he be in Palace-yard ſedente curid ; and the bailiff may be 
committed. 2 Mod. 182; | | 

So he ſhall be protected eunds & redeundo, Semb. 4 Ed. 4. 21. a. 
Though he goes forty leagues out of his way. Bro. Priv. 4- 

A party who has Fan his cauſe all day in court, and in 

the evening retires to dine with his attorney and witneſſes at 
tavern in Palace-yard, is privileged from arreſts, cauſd redeund. 

2 Bl. Rep. 1113.“ | | | 4B | 
| i . | q 


PRIVILEGE. =—_— 


* But falſe impriſonment does not lie for ſuch an arreſt ; it is a 
breach of the privilege of the court, for which an attachment wil! 
be granted. 2 Bl. Rep. 1190.“ EO EC 

{If defendant, returning from court to juſtify bail, is arreſted, 
he ſhall be diſcharged. Barnes, 27.] 

| [Attorney waiting till Judge comes, to attend a ſummons, and 
the hour expires, if arreſted, all be dif rged. Barnes, 378.) 

So if the defendant himſelf attends the trial of his cauſe, and 
be arreſted, in facie curie, he ſhall be diſcharged, R. 1 Brocunl. 15. 

* So the party to a cauſe is protected during his attendance on 
an arbitration under a rule of ai prius. Caſe of Hetley, in the 
Exchequer, Tr. 1788.“ ; | 

So the plaintiff ſhall have privilege, if he be arreſted by the de- 
ſendant veniendo ad curiam to attend his cauſe, Bro, Privil. 57. 

So a ceſluy que uſe, who attends a ſyit by his feoffee. Bro. 
Privil. 1. 3 | 

Or a ſervant or a farmer, who brings money to his maſter or 
leſſor (plaintiff or defendant) for the ſuit. Bro. Priv. 1. 

So this privilege extends to à party or witneſs, who attends in 
inferior courts of record; as in the courts in London. Semb, 
1 Brownl. 15. gr | | | 
In a ſeſſion of the peace. Ray. 10p. 1 Lev. 159, Bro. Priv. 

35. Crom. J. 162. (180. Edit. 1617.) | 3 

In the leg, as a juror. Lat. 198. | 

If a juſtice of peace, clerk of the peace, or other officer, be ar- 
reſted veniendo to ſeſſions, Crom. F. 162. (180. 6. Edit. 1617.) 

' {A perſon attending commiſſioners of bankrupt, or other com- 
miſſioners under the great ſeal, under their ſummons, is not liable 
to arreſt, Semb, Kerney's caſe, M. 1744. 1 Atkyns, 54. 

So if a party attends, to take out an original writ, writ of error, 

or pardon of outlawry, &c. Bro. Priv. 22. 

So privilege extends to the horſe, money, or other neceſ- 
faries for his journey, which the party has with him. Bro. 
Priv. 6. 8. 27. OE: 

In an action againſt a ſheriff for an eſcape, he ſhall plead ſuch 
a diſcharge, 1 Broanl. 15. | jus 18 

Or if the diſcharge be by order of Chancery, the ſheriff ſhall 
have an injunction. R. 1 Ch. R. 218. | . | 

But if a man be not arreſted in facie curiæ, he cannot be diſ- 
charged. R. 1 Brownl. 15. Semb. 2 Mod. 182. for there the 
party arreſted found common bail. | 5 

Though he pleads the cuſtom of London for his diſcharge. 
1 Brownl. 15, Ce 

So a man cannot have a writ of privilege for his diſcharge. 
Semb, Ray. 100. 1 Lev. 159. but upon oath he ſhall be diſcharged. 
Cromb, J. 162. b, (180. b, Edit. 1617.) . 

So a man who attends the court without proceſs, or neceſſity, 
to do a voluntary act there, ſhall not be privileged eundo & re- 

deundo ; as if a defendant goes to the court to confeſs an indict- 


nent. 2 Ann. Sal. 544, 
By 


PRIVILEGE. | 
So if a juror in a leet be arreſted by proceſs out of an inferior 
. evunt, B. K. will not grant an attachment, as if it was in their 

court; but an information. Lat. 198. 

Zo it a ſervant of the king be arreſted, without licence of the 
king, or the lord chamberlain, or notice to him. 2 Heb. 3. 

Bat an execution ſhall not be diſcharged, but the party com- 
mitted, if he do not conſent to the difctarge of him arreſted, 
2 Ca. Ch. 69. 

So if he be taken in execution, he ſhall not be diſmifſed ; for 
then the creditor would be without- remedy. Crom. 'Fo 162, b. 
(180, 181. Edit. 1617.) 

[Yet defendant taken in execution, whilſt attending writ of 
inquiry as attorney, was diſcharged: Barnes, 200. 

So a ſervant of the king, being arreſted, ſhall not be diſcharged 
by letter of the chamberlain, or reſcued by his ſervants 3 for it 1s 
the king's privilege. 2 Keb. 3. 

[This privilege extends not to capital crimes ; thus defendant, 
appearing upon his recognizance, was arreſted in court, upon a 
new warrant, for treaſonable practices. Rex v. Kelly, M. 9 6. 
Str. 530.] 

[A volunteer is not privileged from arreſts, under an act pri- 


vileging imprgſed men. Turner v. Turner, H. 31 G. 2. 1 B. M. 
—_ | | 5 
(A. 2.) Within a Place of Privilege. 


80 if a man be arreſted within a place having privilege, as in We eft- 
minſter- hall ſedente curid. 3 Inſt. 141, 

Or in the king's palace at Vg geminfter, or other palace where 
the king reſides. Tbid. 

So if a ſummons or citation be ſerved there, the perſon ſhall be 
impriſoned. 3 12. 140, 141. 

But an exemption from arreſt ſhall not be allowed within an 
inn of court. N. Skin. 685. 


(A. 3) How diſcharged. - 


If a man be arreſted or ſued, contrary to his privilege, he 
ſhall have a ſuper/edeas out of Chancery. Bro. Priv. 12, 15. 
_ Th. Br. 298, 299. 

Or if his privilege be as an officer of the Exchequer, he may 
_ a ſuperſedeas out of the Exchequer. Bro. Priv. 8. 16. 25. 

if he be arreſted and in cuſtody, hegnay have a habeas corpus. 
Wn Priv, „ 

So if he be privileged to be ſued in another court, he ſhall 
plead his privilege. Vide Abatement, (D. 4, &c.) 

Dy. So he ſhall hayea writ of privilege, which contains a ſuperſedeas. 
287. a. 

Md if the inferior court proceeds after the ſuperſedear, or writ 
of privilege delivered, it will be null, and coram non judice. Bro. 
Priv. 28. ü 4 


8 


— 
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PRIVELEGE. 


diſcharge, if in cuſtody by proceſs of C. B. unleſs it be in a real 


action. Th. Br. 171. N 
(Attorney of C. B. returnin from taxing cofts, arreſted by 


againſt officer. Barnes, 200.] | 


(B) Privilege to be excuſed from an Office. 


N attorney ſhall have privilege, that he be not choſen to the 
office of churehwarden. 2 Rol. 272. l. 15. Th. Br. 299. 


Br. 160. 162. Vide Auorney, (B. 16.) 


paying for ſubſtitutes in their ſtead. 2 Bl. Rep. 1123.“ 

The deputy to the foreign oppoſer allowed writ of privilege 
to exempt him from ſerving conſtable. Harriſon s caſe in Sc. T. 
1718, Bunb, 24-] | 

[Allowed to a clergyman againſt ſerving the office of collector 


7 


and expenditor to the commiſſioners of ſewers. Vicar of Dartford 
caſe, H. 12 G. 2. Str. 1107. Andr. 353.] 
[Allowed to the deputy to the uſher of the cuſtoms choſen 
headborough; for he is obliged to attend the court of Exche- 
uer, | | 
7M refuſed to the chief accountant of the Navy-office choſen 
churchwarden ; for he is not obliged to attend. Biſbop v. Lloyd, 
M. 1728. Bunb. 255.] 3 | | 
{Writ of privilege lies not for a juſtice of peace not to be con- 
{table ; he ſhould apply to the ſeſſions, under /at. 13 Ef 14 C. 2. 
c. 12. J 15. De la Motte's caſe, P. 12 G. Str. 698.] 


(c) Privilege in Suits. 
(C. 1.) By being an Officer to a Court, 4. 


O if a man be an attorney, or officer to B. R. C. B. c. he 
has a privilege to be ſued in the ſame court, and not elſewhere. 
Vide Abatement, (D. 6.)—Attorney, (B. 17, &c.) CE. 

So if he be an accountant or miniſter of the Exchequer, or his 
ſcrvant attending upon him in his office. Bro. Priv. 8. Vide 
Abatement, (D. 6.)—Courts, (D. 2.) | 

If he be a ſerjeant at law. ide Ley, (D. 3.) : 

But a ſervant to an officer of the Exchequer, in huſbandry, and 
not attendant upon the office, or his maſter, ſhall not have pri- 
vilege. Bro. Priv. 8. 16. | 18 

So if land lies in antient demeſne, the cingue porte, c. ubi breve 
domini regis non currit, the ſuit ſhall be for it in the court of antient 


Antient Demeſne, (F. 3. — Francbiſes, (E. 1, &c.) | | 

If an attorney dies inſolvent, having a bill due to him from hid 

client, in which is included a clerk of the crown-office's bill, he 

- | may 
3 ; 


s an officer of B. R. ſhall have a writ of privilege for his 


proceſs of B. R. C. B. cannot diſcharge him, but will grant rule 


That he be not overſcer, conſtable, &c. Th. Br. 300. Of. 


* Attornics are not privileged from ſerving in the militia, or 


demeſne, &c. and not elſewhere. Vide Abatement, (D. 1, 2, 3.— 


9 
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"PRIVESLEGE.: 


have a rule to be paid by the original chent, and not come 
n for his ſhare of the inſolvent's eſtate. Weldron's caſe. H. 13 G. 


| 7 Str. 1126. Rex v. Smollet, P. 2 G.3. 3 B. . 1313. 


. Priority of Suit. 


* Where an attorney of one court ſues an attorney of another, 
the privilege of that court which 1 is poſſeſſed of the cauſe ſhall be 
preferred. 2 Bl. Rep. 1325.* 


So if a ſuit be commenced in B. R., C. B., or other court of 


Weſtminſter, and the plaintiff afterwards ſues for the ſame cauſe 
in a baſe court, the defendant, arreſted by proceſs out of ſuch baſe 
court, upon an habeas corpus, ſhall be diſcharged ; as if a plaintiff 
ſues in C. B. &c. and afterwards enters his plaint for the ſame 
cauſe in a court of London. Bro. Priv. 19. 24. 

So if he be afterwards arreſted by provels out of B. R. Bro. Priv. 
22. 2 
30 5 defendant ſhall have privilege, if he was arreſted after the 
teſte of the original in C. B. though before the return, if the writ 
be afterwards returned ; for it has relation to ir tefle. Bro. 
Priv. 4. 
Though the plaintiff be eſſoined, or does not appear in C. B. 
Bro. Priv. 5. 

Or be afterwards nonſuited; if the action was depending at the 


time of the arreſt by proceſs out of the inferior court. Bro. Priv. 


3 


Or if the arreſt was before the return of the writ, and the writ 
never was returned. Bro. Priv. 5. 
So if aſter a ſuit commenced in C. B. a plaint be in London, ta 


have a foreign attachment, and the defendant renders himſelf to 


pn there within a year and a day to diſſolve the attachment, 


he ſhall not have privilege ; for the render was gratis, and for his 


benefit. Bro. Priv. 6. cont. ibm. 29. 
So a defendant ſhall not have privilege if he be outlawed in the 
fuit in C. B. before his arreſt. Bro. Priv. 10. 


If the action in C. B. was commenced by covin. Bro. Priv. 19. 
31. 43. 


As to the Privileges of Peers of Paruament, 
Vide Dignity, (F. 1, c.) 


As to the Privileges cf Eccleſiaſtical Perſons, 
Vide Eccleſiaſtical Perſons, (D.) 


As to Privilege of Parliament, 
Vide Parliament, (D. 17.—E. 15.) 


19. | 
But a defendant ſhall not have privilege upon an arreſt out of 
a baſe court, if the eſte of the original in C. B. Ac. be later than 
the arreſt. Bro. Priv. 39. 53. 


Vd more concerning Privilege, in Alien, (C. 1, &c. 7, 8.— 

D. 2.) Anbaſſador, (B. —Antient Demeſne, (F. 1, &c.) — Attorney, 
| (B. 16, &c.)—Bankrupt, (D. 32, &c.)}—Cemetery, (A. 3.)—Chan- 
| cery, (D-10.)—Chaſe, (N. 3, 4, &c.—O. 1, &c.)—Convecation, (C.) 
— Enfant, (D. 1, &c.)—£/tates, (C. 3.— E. 3. —Franchiſes, (E. 1.) 
London, (L. 1, &c.—M.)—— Phyſicians, (B.)——Prerogative, 
(D. 32. 85.)—Roy, (F. 1.)— Univerſity, (B.—C.) | | 


TP EETY - ; 
Vide Confirmation. — Fine, (I. 1.)—Plader, (O. 1, c., 
PRIVY Unseren 
Vide Parliament, (L. 30.) — Ray, (E. 2, &c.) 


PRIVY SEAL. 
Vide Patent, (C. 5.) 
PRIVY Er. 
Vid Patent, (C. 6.) | 
PROD ATE 
Vide Adminiſtration, (B. 6. 8, g.)—Prohibition, (G. 16.) 


PROCEDENDO. | 
Vide Certiorari, (D.—G.)—— Prohibition, (K. 1, &c.) 


PROCEEDINGS. 


Uihen Evidence. 
Vide Evidence, (C. 1, &c.) 


Proceedings, and Pleadings in particulae* 
actions. | 


Vide Plea,—Pleader, (2 A. 1, &c. to the end of the title.) 


* mY ak. ah. 4 p—_ IT __ as MM. 88 TY 


. 
(A. 1.) Prctels; who m:y iu it. 


ROCESS, in a large acceptation, comprehends the whole 
proceeding after the original, and before judgment. 8 Co. 
157. 3. Blackmore. Vide Amendment, (C. 1.) 8 . 

But, generally, it imports the writs which iſſue out of any court, 
to bring the party to anſwer, or for doing execution. _ 
| en 


; . 

When the king grants an authority of oyer and terminer, the 
power to iſſue proceſs is incident ; for there cannot be oyer, if 
the party does not appear gratis, or be brought by proceſs. 

And therefore where juſtices of peace have power to outlay 
W (ney may iſſue a cgpias utlagatum. R. 2 Rol. 277.1. 35. 


(A. 2.) In what Name. 


All proceſs out of the king's courts ought to be in the name of 
the king. 

By the ,. 27 H. 8. 24. all writs original or judicial, all indig- 
ments for treaſon, felony, or treſpaſs, and all proceſs, ſhall be in 
the king's name, in counties palatine, or other liberties in England 


or Wales. 
(A. z.) Under what Seal. 


So all proceſs ought to be under the great ſeal. 
By the /,. 28 Ed. 1. 6. no writ which concerns the common law 


hall go out under any of the petit ſeals. 


(B) When proceſs ſhall be returnable. 


HE days for the return of proceſs are general or ſpecial. 
Co. L. 134. b. 

By the /,. 51 H. 3. dies communes ; 32 H. 8. 21.9 16 Car. 6. 
in all real actions (except writ of entry for a common recovery, 
right of advowſon, and dower unde nibil habet), if the writ come in, 
or be returnable in C. B. on any common return-day, day ſhall 
be given till the ninth return after incluſive. 

In writs of entry for a common recovery, right of advowſon, 
and dower, unde nihil habet, till the fifth return incluſive. 

And by the /. 32 f. 8. 21. in any writ of dower, till the fixth 
return incluſive. Vide 2 Inſt. 124. 

And by the ,. 16 Car. 6. ſummons ad warrantizandum againſ 
a vouchee, upon appearance of the tenant in a writ of entry, or 
writ of right of advowſon (which before were made for nine re- 
turns incluſive) ſhall be abridged to five returns, as it was uſed 
- a ſummons ad warrantizandum in a writ of dower unde nibil 

abet. 

By the /at. of Marlb. 52 H. 3. 12. conf. by the 16 Car. 6. in 
an aſſiſe of darrein preſentment, and quare impedit, dentur dies d: 
quindena in quindenam, vel de tribus ſeptimanis in tres ſc eptimanas. 

Or, by conſent of the partics, a . day may be given, it 
ſuch conſent appears upon record. 2 I. 124. 

By the common law, there ought to be fifteen days between the 
tefte and return in ſummons and attachments. Co. L. 134. l. 
2 oft 567. Mod. Ca. 146. . 

(If there are not fifteen days between effec and return of capias, 
the proceedings cannot be ſtaid, but the writ may be quaſhed; it 


is _ not. . A 76. 409, 410. J ri 


| / 
PROCESS 8. 


Ir proceſs is made returnable on a dier non juridicus, (as Aſcen/ion- 
day,) it ſhall be quaſhed. Rex v. Knight, T. 1732. Bunb. 318,]. 
In a ſuit by bill in B. R. the efoin-day is not a return; and if 
a feri facias is made ſo returnable, the execution is void, and the 


goods mutt be returned. Adams v. Sparry, M. 20 G. 2. 1 Wi. 


155. — 88 | 
5 a diſtringas be made returnable die lunæ prov. poft quinden. 
Trin. it is right; for quinden, Trin. is a Sunday. Rex v. Gumley, 
T. 2 G. 2. Str. 811. ky, ann 1528.] ; 
[Next after eight days | 
the ofave, c. Semb. Campbell v. Cumming, 7. 1 G. 3. 2:B. WW. 


1187.] 


By the ft. art. ſuper chart. 28 Ed. 1. 15. en ſummons et attach. 


om, c. is the ſame as next after 


ments en plea de terre, de ſormes conteigne la ſummons ou Þ allachment le 


terme de 1'5 jours a tout la meyns, ſolonque la common ley, 
So in re- ſummons and re-attachments. 2 /nft. 567. 5 
So in a hne; for it is in the nature of a ſummons. bid. 


In a venire facias juratores ; for it is a ſummons to the jurors. 


Ibid. 


So by the /. 16 Car. 6. in dower unde nihil habet, the venire fa- 


cias, and all proceſs, after iſſue joined, and before judgment, need 
not have more than fifteen days, any more than in perſonal 
actions. 

So it may be in proceſs upon an information, c. which does 
not go to outlawry. N. Sal. 699. | | 

But if a ſummons be returned tarde, Sc. the alias ſummons. 
ſhall have nine returns between the tee and return. Co. L. 134.6. 
2 Inft. 567. N. Dy. 252. 4. Hutt. 43. | 

So proceſs to outlawry in the crown office ſhall be de termino 
in terminum. Sal. 699. 8 

So proceſs judicial in B. R. (in Micldleſeæ particularly) may 
be de die in diem. Sal. 602. ; 


[Capias ad reſpond. teſted in Trinity, and returnable in Hilary, is 


void and a mere nullity. Parſons v. Lloyd. M. 13 G. 3. 3 Wilſ. 
341.] * 2 Bl. Rep. 846.“ | 


{One day between the 2%e and return of a ſpecial /atitat is ſuf- 


ficient, Loving v. Avery, M. 5 G. 2. Str. 917.] 


So by the /,. 16 Car. 6. return from Cra. Aſcenſ* Domini to 


Cra. Trin. ſhall be good, though there be not fifteen days between 
the 4* die poſt C rm Aſcenſ before the eſſoin- day of Cra' Trin. 
So by conſent, other than the common days of return may 
be taken, Co. L. 134. b. N 

So by common law, and by the ft. ar!” ſuper chart” 15. in an 
aſſize before the juſtices of B. R. C. B. or jultices in eyre, the 
juſtices may give a ſpecial day in term, or out of term; and 
therefore an attachment in an aſſize need not have fiſteen days be- 
fore the appearance. Co. L. 134. . DES 1 

If there are fifteen days between the 4% and return, both in- 
eluſive, of a ſcire ſucias, it is ſufſicient. Hicks v. Jones, T. 13.6. 


Str, 765.] 
| | And 


EK © © £8 TI. 

And by the 32 H. 8. 21. & 16 Car. 6. f days, whete 
uſual, ſhall be oat ey 1 : 

(In ſuits by bill, feri facias muſt be returnable at a day certain, 
or ſhall be quaſhed. Barnes, 213.] 

[if ca. fa. againſt an attorney is returnable at general return, 
and not day certain, it ſhall be quaſhed, and defendant ſuperſeded, 
Barnes, 413.] 

[On the traverſe of an inquiſition ſent ont of Chancery to be 
tried in B. R. the venire muſt be returnable on a general return, 
and not on a day certain. MRex v. Robert, T. 17 G. 2. 
Wilf. 77. 

So in a writ of execution th need not be fifteen days between 
the zefte and return; as in a ſcire facias for executing a tine, or re- 
covery in a real action. Co. L. 134. b. 

Nor in a ſcire fucias, againſt bail. * But there muſt be 1 5 days 
between the tee of the tirlt /ci. fa. and the return of the ſecond, 
2 Bl. Rep. 922.* | 

Nor in a per que ſervitia, &c. Co. L. 134. 6. 

Nor in any judicial writ. id. 

Nor in proceſs againſt an infant to be inſpected. Ibid. 

In a pone by the defendant. Ilia. 

Nor in error. 2 Inft. 567. 

Nor in a venire facias = an indictment for treaſon, or felony, 
taken in B. R. 2 Int. 568 
By ft. 24 G. 2. c. 48. in real actions, if writ is returnable 


Craſ. PW day ſhall be given Quind. Martin. 
Craſ. Martin. ” Wig Qs Hilar. 
Oc. Martin. . Quind. Hilar. 
Quin. Martin. Craſ. Pur. 
OA. Hilar. Oct. Pur. 

uind. Hilar. | uind. Paſch. 
We Pur. — 5 — Paſeh. 
OR. Pur. 8 Menſ. * 
in. Paſch. — uinque Paſch). 
gow Paſch. — Gal Aſcen. 
Menſ. Paſch. Craſ. Trin. 
Quinque Paſch. — . 
Craſ. Aſcen. Quin. Trin. 
Craſ. Trin. Tres Trin. 
Oct. Trin. Craſ. Anima. 
5 Quin, Trin. | Craſ. Martin. 
Tres Trin. — =_ Oct. Martin.] 


[There need be but fifteen days between effec and return of 
venire, and other proceſs on writ of dower unde, Ec. after iſſut 
joined, and before judgment. 

[All proceſs having day from the fourth of Craf. Aſcend. to Cra 
Trin. are good.] 

[Summons to warrant againſt vouchees on common recoveries 


had, abridged to four returns inctuſive.] 
[Courts 


PROCESS 


| int ial returus as ufual.} b : 
N. e and guare | / 1 and 


the days to be given in attaint, . 1 
_— form or tete of proceſs, uide Abatement, (H. 1, &c. 14.) 


(Cc) Proceſs in criminal Caſes, 


Y the common law, in an appeal, or indictment, for the death 
of a man, the proceſs was a capias, and afterwards exigent aud 
outlawry. Vide Appeal, (G. 5.) | 5 
But for another felony there ought te be two capiaſes before 
the exi Ibid. 5 | 
By the ft. 25 Ed. 3. 14. on an indictment of felony before juſ- 


non oft inventus returned, another capias to ſeiſe his gagds, alſo s- 
 turnable at three werks, and if he he taken, or appear, before the 
| return of the ſecond capias, he ſaves his goods, otherwiſe the exi- 
gent ſhall go. Yide Appeal, (G. 5. )-—{adi@ment, (I.) 
| By theft, 6 H. 6. 1. the writs of captas before exigent, againſt 
any indicted in B. &. ſhall be directed to the ſheriffy of the coun- 
ty where the party dwells, as well as of the county where named 
in the indictment, having fix weeks at leaſt, or longer, if the 
juſtices in their diſcretzon think fit, before the return 3 otherwiſe 
the exigent and outlawry on it ſhall be void. | 
By the ff. 8 H. 6. 10. on every indictment or appeal, far treaſon, 
felony, or treſpaſs, againſt any, dwelling in another county than 
where the indictment or appeal was taken, after the return of the 
firſt capias, another capias thall go to the ſheriff of the county, 
where the party is ſuppoſed dwelling,' returnable three months 
after date, if the counties be held monthly; if at every fix weeks, 
— 2 months after; commanding the ſheriff, if the party be 
not found, to make ꝓroclamation at two counties, to appear at the 
return of the writ, in the county or franchiſe where iadicted; and 
if then he appear not, the exigent ſhall go, Oc. 


(D) Proceſs in real Actions. 
| (D. 1.) Summons. 


N all præcipes quod reddat (viz. all real actions properly and 
] ftrictiy 2 of land) tus original proceſs is a e 
As in a writ of right quia dominus remiſit curiam, c. right of 
drowſon, grecige in capite» F. V. B. 2. F. 5 J. 430. E. 

In a writ of right of ward, ceſſavit, eſcheat, dower, unde nibil 
abet, and formedon. 1 N 
In all writs of entry. 
In a guod ci deforieat. : . | 9 0 
So in many writs of praci quod faciat ; as in a writ de rationa- 
lulrbus dwifis, cuſtoms and ſervices, ſea ad molendinum. 

30 in nativo habendlo, quo jure, writ of meſne, quod permittat. 
Vou, VI. | - 


tices of oyer and termuner, a cupias ſhall go to the ſheriff, aud an a 


ſail, coſinage, and nuper obiit. 


ceſs ſhall be againſt him by ſummons; as upon roucher, aide prier, 


P. R090 c E S 8. 
So in all actions anceſtrel poſſeſſory ; ; as mortd'anceſtor, ail, be 


So in an aſſiſe of darrein preſentment, gare impedit, j juris utrum. 
In an attaint ; by the ff. 23 H. 8. 3. 
In a warrantid charte, curia claude:da, and partition. 


So where a ſtranger to the writ 1s to be cited pendente lite, pro- 


by ſummons ad warrantizandum, ſummons ad auxiliandum, | 
So in perſonal actions for debt or r contract, the original proceſs 


is ſummons. 


(D. 2.) 1 WG 


If a ſummons be returned tarde, or not returned, thank ſhall be 
an alias ſummons. Off Br. 358. 361. 

Or returned that the demandant hath not found pledges. of 
Br. 357, 361. 5 

Or that none came to ſhew the land to the ſheriff, Of. 


Br. 358, 359. 
Or that no proclamation was made according to the . 37 E. 3 


Of. Br. 357. 361. 
The ſheriff in perſon, or by his bailiff, ought to ſummon the 
tenant in perſon, or upon the land demanded. PEW 6% 

4s 5- 

+ OI actions ſummons ſhall be to the peifon, if he be 
within the county, or at his houſe. Fl. 6. c. 6. y 4. 

So where the tenant has no land, whereon he may be ſummoned 
Fl. 6. c. 6.69 5. 

In right of advowſon, quare impedit, Ic. it may be at the church, 

And the ſheriff may enter the land of another, to ſummon the 
tenant. (1 Brownl. 158.) 

If the action be for recovery of land, it ought to be in term 

etitd. 

Though he be not actually tenant of the land. FI. 6. c. 6. 

Though he has only the reverſion. 

So the heir ſhall be ſummoned on the land which Sifoends..” 

The ſheriff ought to take two ſummoners, probos & legales boni 
nes, to teſtify the ſummons. 1. Browel. 158. 1 Mod. 248. I 
real actions. 2 Sho. 282. 

And though now he does not make ſummons, yet it ought to 
be proved, if the ſummons be denied ; for the ſheriff returns th 
names of the ſummoners. 

So the ſummons ought to bein the day-time, before ſun-ſetting 
R. Cro. El. 42. 

: And * days at leaſt before the return of the writ. C 
. 134. 

And by the fl. 31 El. 3. after ſummons in real 8 proch 
mation ſhall be made of it on Sunday, fourteen days before the r: 
turn, at or near the moſt uſual door of the church or chapel of tic 
town or pariſh where the land lies, on which the ſummons vi 
made; otherwiſe no grand cape ſhall go, but an alias or pluri 
ſummons. Vide Hutt. - 43: Th 


— 
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be out of the county. R. Cro. El. 472. | HS 
And it is not ſufficient to ſay, that he proclaimed all contained 


made ſummons on the Iand. R. Hob. 133. 


ficient. Hob. 133. 


lob. 133. Noy, 22. 


-ithout ſaying that the ſummons was made. Hob. 133. 
How he ſhall wage his law of non-ſummons, vide Abatement, 


H. 53) 


(D. 4.) Grand Cafe: 


he ſhall loſe his land; and therefore a grand cape iſſues to take the 
and into the king's hand, and to ſummon the party to anſwer for 
iis default. (Tl. 6. c. 14. 1. 3, 4-) 1 

The ſheriff ought to take the land into the king's hand fifteen 
lays before the return of the writ. (Fl. 6. c. 14. 91.) 
And he ſhall anſwer to the king for the profits of the land till 


udgment. 5 


nd ſummoners. { Fl. 6. c. 14. f 3.) 

But a ſuperſedeas to the grand cape ſhall be granted, / erronice 
nanavit ; as if he does not return a proclamation made aecord- 
g to the ff. 31 E]. 3. as if he does not ſay, that proclamation 
ras made after ſummons. R. 1 Mod. 19. 
If it does riot appear that any part of the land lies in the vill, 
the church of which proclamation was made. 1 Mod. 197. 

If the return ſays, proclamation was made ſecundum formant 
atuti, generally, without ſaying, that it was of a ſummons upon 
be land. R. 1 Mod. 197. Hob. 133. | 

The ſheriff upon the grand cape cannot carry away any profits 
the land, but only ſeiſe it generally. R. 1 Leo. 92. | 


(D. 5.) Petit Cape. 


* 


rrd 


t to 


e venire faciat a petit cape ſhall be awarded for ſeiſing the lands 
d ſummoning the party. | 
The petit cape ſhall have fifteen days before the return. 
The ſheriff ſhall return cepi in manus to the ou cape. | 
But if there be a default at the day given for battle in a writ of 
cht, there ſhall be final judgment without a petit cape. = | 
So there ſhall be final judgment without. a petit cape in all caſes 
a default after verdia. 
If there be a departure in deſpite of the court. | 
So upon a default at the venire facias in a quare impedit. 

ED =, | (D. 6.) 


The ſummans ſhall be at the chürch-dobr, though the churets/: 


in the writ, but he ought to ſay, that he ,proclaimed that he 
But if the land be in ſeveral pariſhes, a ſummons in one is ſuf⸗ 
So a proclamation at the church of one pariſh is ſulicient,” 


80 it is ſufficient tliat the names of the ſummoners are returned, 


In all precipes quod reddat, if the teriant does not appear, or is. 
(Toined at the return of the writ, if he cannot ſave his default, 


| And ſhall return a cepi in manus, with the names of the viewers | 


In all precipes quod reddat, if there be a default at the return of 
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(D. 6. Attachment. 


An 1 is awarded againſt a man for a . to the 
court. 

As in Chancery, if a defendant does not appear upon SER 
of a ſubpena. Vide Chancery, (D. 3. 4- 

So it goes as an original proceſs in an alfiſe of novel diſſeifin, or 
of nuſance. - 

So in many writs of precipe quod faciat, if the tenant do not a 

pear upon the ſummons, the proceſs ſhall be continued by attach 
ment and diſtreſs infinite. 
An attachment ought to be executed by the ſheriff, by taking 
pledges of the party fer his appearance, and return of the attach- 
ment by pledges. | A, 

B. 

And if he does not appear afterwards, the pledges ſhall be 
amerced. 

Or by attachment of the goods of the party. 

The fheriff may attach any moveable goods of the tenant or 
defendant himſelf. 

So the ſheriff ought to return the certainty and value of the 
goods; for per catalla ad valentiam ſo much, is not ſufficient 
R. Cro. El. 13. Cart. 225 

And when he attaches a. he does not return pledges. 

And if the party does not appear, the goods attached are for. 
feited. Cro. El. 13. Semb. Cart. 225. 

But a clerk cannot be attached by his Res but only by bis 
perſon, or his lands, if he has a lay-fee. is 

So a lay-man cannot be attached by his lands, or any parcel of 
a freehold, 

Nor by a thing fixed to the frechold. 20 H. 7. op 21 Hl.) 
26. 6. | | | 
Nor by a chattel real. | 
Nor by his apparel, or horſe on which he rides, if he has other 


So the ſheriff ought to attach only a fingle thing, lo much # 
will make the defendant appear ; not divers goods, and of gret | 
value. Lut. 1457. So much as is ſufficient for the debt. Cart. 225; vol 

And if he does it, and this appears upon record, treſpaſs lis 
Lut. 1457. Otherwiſe, if the value be denied, or taken by pr 
teſtation, whereon the plaintiff demurs ; for then the value is 10 
admitted. R. V. 4 Geo. 2. in the Exchequer int. Sevindell ad | 
 Bretnall. | cutth 


{ D. 7.) Diſtringas. Exe 

A diſtringas is a proceſs which iſſues, if the defendant doc 
lot appear at the return of the ſummons, or attachment; andi 
is called diſtreſs ivfinite, becauſe it goes till appearanee. 


| And the grand diſtreſs, becauſe it is many times awarded ir 
\ | ſtead of the grand cape. 


The ſheriff upon a diſtringas takes all the moveable goods of tf 
party and the profit of the land from the 1e of the writ, * 
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I dies are forfeited to the king, and eſtreated into the Exchequer, 


' if the does not appear. ; 
8 24 ſheriff N manucapt* per A. unde exit” 20s. Cc. 
If a diſtringas goes inſtead of a grand or petit<ape, and the ſheriff 
returns ifflues, of nichil, and at the return the tenant or defendant 
makes default, final judgment ſhall be given. | 
The iſſues upon diringas's ought to be eſtreated the laſt day of 
every iſſuable term. 1 Sal. 55. | | 
Or by ſpecial rule; but this ſhall not be done without ſpecial 
cauſe. R. 1 Sal. 8 8. . 
The iſſues returned upon a diflringas aught to be reaſonable, 
though the writ ſays, per omnia terras et catallWlag. 
And therefore, it 1s ſufficient that he return the profits which 
may ariſe after the te, and before the return of the writ. 27 H. 
8. 3. | | IE 1 5 
1 or in a perſonal action, ſo much as may be the charge of the 
roceſs. | | 
g [The court may order iſſues to be increaſed on alias or pluries, at 
their diſcretion, uſually five times; the former in C. B. Barnes, 


418. 420, 421, 422.] 
(D. 8.) Fenire facias. 


A venire facias is in the nature of a fummons to bring the party 
to anſwer ; or againſt jurors. 5 1 

[ YVenire ſucias left at the defendant's houſe is good, though he 
is beyond ſea, Brier v. Lanſdown, in Sc. M. 1720. Bunb. 67.] 

Venire facias was the old proceſs of the court of pleas in the- 
Exchequer. Ibid.] 8 „ 
As to a uenire facias juratores, vide Enquehh, (C. 1. &c.) 


* 


De. 


(D. 9. judicial Proceſs in a real Aion ; Summons in Auxilium, 


As to petit cape, vide ante, (D. 5.) . 8 
As to ſummons ad warrantizandem, and other proceſs againſt a 
vouchee, vide Poucher, (D. 1, &c.) | : 

* to * for trial by battle, or the grand aſſiſe, vide Baitell, 
Ib, 2, 3. 5 . | 
As to proceſs for trial in other actions, vide Engueſ, (C. 1, &c.) 
As to proceſs for execution by habere facias ſeiſinam, vide Exc- 

cution, (A. 2.) | | | 
By ſcire ſaciat upon a fine, or judgment, vide Fine, (E. 15.) 

Execution, (A, 6.) oct 1 : 


S 


P M De nn 


(E.) Proteſs in Personal Actions, 
(IE. 1.) Summons. | 


N all nerſonal actions for debt, or upon contract, the original 
proceſs is ſummons ; as in debt, detinue, coyenant, Oc. 
So in dower. 


(E. 2.) Attachment. 


Vide ante, So in treſpaſs, and other perſonal actions vi & arms, the al 
(D. 6.) ginal proceſs is an attachment. 5 


(E. 3.) Capias.. 


Vide Pleader, (2 W. z.) 
As to a capias pro fine, and capias utlagatum, vide Executien, 
(B. 1, 2. Pleader, (2 W. 6.) — Utlagary.— Wales, B. 2.) 
Capias ad ſatisfaciendum, vide Execution, (C. , &c.) Bail, (R. g. 
Capias ſi laicus, vide Statute Staple, (D. 4.) 1 
Teſtatum capias, vide paſt, (E. 7.) 


(E. 4.) Judicial Proceſs. 


(k. 4.) Judicial proceſs in perſonal actions, by the common law, was 
Levari fa- by levari facias or fieri faciac. Vide Execution, (C. 3, 4. &c.) 
cigs. A ny aue t e the ſheriff, quod de terris et catallis of the 

defendait levari faciat denarios, Fc, Pl. Com, 441. a, 
Aud it is in the nature of an original; as upon a recognizance, 
Ofc. by a clerk. Reg. 299. b. 300. F. N. B. 265. D. Vide Siu 
tute Staple, (D. 3.) © | | ; 
Or judicial after judgment, againſt any perſon, eccleſiaſtical or 
lay: be it iſſues out of the record in the court where the record is 
reſident. F. N. B. 265. D. | | 
In all cafes where a levari facias iſſues, the land is debtor, 
Skin. 619. | | 
E. 5.) By the common law, after judgment or a recognizance acknov- 
Fieri facias, edged, within the year the plaintiff might have a_fieri ſucias (a 
well as a lewvar:i facias) which commands quod de bonis et catallis feri 
faciat, &c. 3 Co. 12. a. Vide Execution, (C. 4, &c.) 
So a fieri facias lies for damages recovered in an aſſiſe, as well a 
in perſohal actions. Reg. Ju. 18. b. 24. 6. N 
In a guare inpedit, or for arrearages of an annuity. Reg. Ji. 
25. b. 26. b, | 2 : 
In a writ of ward. Reg. Ju. 43. a. 
If part be levied by a fieri facias, there may be another frert facia! 
for the reſidue. | | 
So if the ſheriff returns, that he is a clerk, and has no lay-fee, it 
may be directed to the biihop of the dioceſe where his benefice hes. 
Reg. Ju. 22. 26. 6. | 
f he be beneficiat” in Hibernia, it may be to the juſtices of [re 
and. Reg. Ju. 43. V. | | | 1 
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If the defendant has goods in ſeveral counties, the plaintiff ma 
bare ſeveral eri faciaſes for the whole, to each county. R. Dy. 
p . b. 5 | . 
wy a plaintiff cannot find ſufficient effects to ſatisfy his judg- 
| ment, the court will order the ſheriff to retain for his uſe, money 
which he has levied in an action at the ſuit of the defendant. 
Doug. 231. (219. )* 6 3 5 „ 8 
| So by the /. W. 2. 18. upon a judgment or recognizance, the (E. 6.) 
plaintiff, or conuſee, may have proceſs by elegi, for all the goods, Elgit. 
and a moiety of the lands of the defendant. Of: Br. 77. Co. 
L. 289. b. Vide Execution, (C. 14.) 
Though he had a fieri facias, or other execution, upon which 
nothing, or only part of the debt, was levied. Vide Execution, (H.) 
But an elegit after a fer: facias, Tc. ought to recite how much 
was levied upon it. 1 Sid. 91. | | 5 
So if a proceſs be returned nichil, there may be another proceſs (E. 3.) 
of the ſame nature, with a igſlatum of the former writ and return Tefatum ca- 
to the ſheriff of another county. Vide Execution, (F.) Piat, or 
If the firſt proceſs requires the appearance of the defendant, the · eri /<ciar. 
teftatum does not iſſue before the 4* die poſt the day of return; for 
the defendant has till then to appear. 2 Jon. 200. 5 
So the te//atum does not iſſue before an entry upon the roll, that 
there are goods there, c. and this is the warrant for the writ. 
R. Hob. 68. | 3 | | | 
But there may be a ?efatum fieri ſucias immediately after the re- 
turn of the firit writ ; for thereby the defendant has no day in 
court. R. 2 Jon. 200. | 
So the firſt writ may be returned in courſe by the attorney, 
without going to the ſheriff, R. Sal. 589. | 
So if judgment be given or affirmed in Trinity term towards the 
end of the term, a teffatum capias may iſſue the laſt day, returnable 
the firlt return of Michaelmas term; for the judgment relates to 
the firit day of the term, or it may be returnable in the ſame term. 
R. 2 Mod. Ca. 190. . 
If a teflatum fi. fa. be ſued out and executed, without an ori- 
ginal ff. fa. having iſſued to warrant it, it will be ſet aſide for irre- 
gularity. 3 Term Rep. 388.“ 4 
But ſuch an irregularity may be cured on the production of an 
original f. fa, Id. ibid. et 658.“ | 
If a judgment be in one county, a ca. ſz. cannot go into ano- 
ther without a igſlutum previouſly ſued out, or awarded on the roll, 
2 Bl. Rep. 694.* | | 
For more concerning title Proceſs, vide Accompt, (E. 1.)—Admi- 
ral, (E. 18.) — Amendment, (C. 1, 2. —Aſiß, (B. 9.—C. 2.)— 
Attaint, (C. 2.)—Audita querela, (E. 1. Certiorari, (H. 1, 2.)— 
Chancery, (D. 1, &c. County, (C. 9, 10.)—Courts, (P. 8. Im- 
orifonment, (H. 1, &c.) Information, (D. 1.) Leet, (M. 10. — 
(Heer, (G. 13.)—Parkement, (L. 18.) —Plader, (B. 7, 8.— V. 1, 
&. —2 V. 1.—2 W. 2, &c.—2 X. 1. 9.—2 V. 1—3 E. rt. 
3 F. 1.3 I. 1—3 K. 1.—3 M. 2. 24—3 N 2.—3 O. 1.— 
Premunirc, (C.) — Prærogative, (D. 73.) Zuodpermittat, (D. 3.— 
Reo Ilarrauto, (C. 2.)—Retorn, (A.)—IWales, (B. 1, 2.—C.) 


LPROCHEIN AMY, 
Vide Pleader, (2 C. 1, 3.) 
PROCLAMATION 
s Vi ide Prarogative, D. 2, 3. —Cepybolu, ( R, 9.) | 


Protlamation of a Fine. 
Vid. Fine, (G. 1, &c.— Hates, (B. 25.) 
Proclamation of Rebellion. 

Vide Chancery, (D. 4.) | 
PROCTOR OF THE CLERGY. 
Pidt Convocation. 


PROCURATIONS. 
Vide Tenths, (C.) 
PROFANATION. 

Vide Sacraments, (F.)—Temps, (B. 3.) 


tet 
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PROFESSION. 
(A.) Profeſſion ; Chat ſhall be, 


HEN a man enters into religion after a time of probation, 

when he takes the habit, and vows obedience, perpetual 

porerty and chaſtity, he ſhall be ſaid to be profeſſed. Co. L. 132. a 

But of a profeſſion made out of the kingdom, the common law 

does not take conuſance; and therefore, if he be profeſſed in 

Normandy, he may maintain an action in England ; the pro- 
feſſion cannot be tried. Co. L. 132. 6b. 

So a wife, or an huſband, cannot be e without the con 
ſent of the huſband or wife. Jbid. - 


(B.) The Effect of a Profeſſion, 
A MAN profeſſed in religion is dead in law, and his ſon ſhall 


inherit to him. Lit. ſ. 200. 
d he may have an aſſiſe of mortd" anceſtor. Co. L. 132. 4 
n tenant inchivalry, his heir * in ward. Co. L. 
132 5 
Warranty ſhall deſcend. Ibid. 
If he be a Joint-tenant, the land ſurvives. lid. 


But 


4, 


PROFESSION. 


tail makes a diſcontinuance, the iſſue not have a formedon 
during his natural life, bid. | f 


ſeſſion is made with the conſent of the wife. Ibid. 

So profeſſion ſhall not do wrong to a ſtranger; and therefore, a 
deſcent upon a civil death does not take owe entry. bid. 

By the ,. 31 H. 8.6, 33 H. 8. 29. an 
perſons profeſſed were made able to purchaſe, ſue, Cc. 
" So the canon law being aboliſhed, which made the diſability, the 
common law takes no notice of him. R. Sal. 162. 

Vide Abatement, (E. 5.—F. 1.—H. 41.)-Capacity, (D. 1.) 
Ecelgſiaſtical Perſent, (B. 2.) 15 | | 


PROFITS CASUAL, 
Vide Prerogative, [D. 49, 50.) 


by * 
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PROHIBITION, 
(A) To what court it ſhall be. 
(A. 1.) To the Tompprdl Court, 


T7 courts exceed their juriſdiction, a prohibition may be granted 

to them. 8 bs 
And this to temporal as well as ſpiritual courts, -F, N. B. 

39 H. | | 

As if a court-baron, county-court, c. or other inferior court 


LO hl A 


thelr juriſdiction, a prohibition may be granted. F. V. B. 45. 
F. 46. A. B. 2 Rol. 317. l. 25. 30. Vide Courts, (P. 15. 


2 Rol. 317. J. 40. Me | 

Or if a ſingle cauſe of action be divided into ſeveral by covin 
to give them juriſdiction. 2 Rol. 281. J. 27. 317. J. 25. 
So if an action in an inferior court be founded upon a judgment 
in B. R. or C. B. 1 Rol. 54. | 5 


there determined, a prohibition goes to ſurceaſe, till it be deter- 
mined; as in right patent in the lord's court, if the tenant join the 
miſe, by battle, vouch a foreigner, Oc. F. N. B. 39. V. 40. 
A, J. C, © | . ; ; 3 . | 
. : „ 


But profeſſion does not avoid his own gr t; ms, if tenant in 


80 the wife of a man profeſſed ſhall not be endowed : for pro- 


5&6 Ed. 6. 13.all 


in a city, borough, Qc. hold plea of a matter out of the limits of 


So if the cauſe does not appear to be within their juriſdiction. 


So if in ſuch court a foreign matter happens, which cannot be 


cog 
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2 Rol. 281. 4. 


PROHIBITION. 


0 To the cinque ports, if they confound law and equity together, 


1 Sid. 35 5. 
Or proceed for the cauſe of a ft well commenced a la 


Hard. 475- 


So a prohibition lies to the dutchy courts, + courts of 2 chm 
ty palative, if they hold plea of dere out of the dutchy. R. 


2 2 Bat, 317. J. 55. Hob. 77. & Rol. 42. 71. Vide e 
D. 1, &c.) 

8 So to — Chancery of Chefter, 22 if it halds plea of a matter 

not cognizable there. N. 2 Rol. 318. J. ro. R. 1 Sid. 189. 309. 
Io. 916. Com. 1 Rol. 246. 331. R. acc. 1 Rol. 252. 

Or if the Chancery there grants. an injunction where it ought 
not. R. 2 Rol. 318.1. 15. 1 9 

But not to the Chancery here. Dub. Ray. 227. 

So to the ſub- warden of the court of Stannaries, if he, as chan. 
cellor, directa things pending in the courts of the dutchy of Cors- 
call. 2 Rol. 314. l. 20. 

If the court of Stannaries holds plea where i it does not relate to 
tin, and no party is a tinner. 2 Rol. 253. 379. 

So to the court of the council of To. 2 Rol. 316. H. Ms. 


874. Pal. 527. 


To the court of the marches of Malec. 858 191. 1 Kol. 83. 
390. 263. 2 Rol. 308. 327. 

{To the grand ſeſſions of Wales, if proceſs i is ſerved out of the 
juriſdiction. Vaughan v. Evans, T. II G. Str. 630. 2 Ld 
Raym. 1408.) 

To the court of honour of the earl marſhal, if it holds plea of 
things determinable by the common law. R. Ca. Parl. 61. 67. 
Sal. 553. 4 Mod. 128. Sho. 35 3. Vide 1 Sid. 35 2. 

To the courts of London, if they proceed when their juriſdiction 
is determined. Sal. 425. 4 Mod. 151. Skin. 600. 

To the court of Mapſbalſca, if it holds plea in debt upon a judg- 
ment in B. R. Sal. 439. 

To the court of Requelits. 2 Gro. 535. Godb. 216. 1 Rol. 263. 
2 Rol. 96. 103. 

To the con: :miſſioners of appeals for the exciſe. 5 Mod. 271. 


To the court of Exchequer, it it grants an attachme! t for a pro- 


ceeding in B. R. Dub. Sal. g 50. D. 1 Kol. 252. 
To a court by uſurpation, without lawful authority. Sal. 55 


As if it uſurps viſitatorial authority. Reg. 40, 41. Pide 72 | 
(F. 11. 


(A. 2.) To the Spiritual Court. 


Sin 6 time of H. 3. and ever fince prohibitions have been 
granted to the ſpiritual court, if it holds plea of a matter, 
whereof conuſance there is not allowed. 5 Co. de Jure Feel. 11. 

In the time of Ed. 1. a prohibition was granted to a biſhop and 
his official, and an attachment for * plea after prohibition. 


80 


PROHIBITION, 
1 ny claims ſpiritual juriſdiction, when he has it not, a 


brohibition lies. 2 Rol. 313. J 42. Vide poſt, (F. 11.) 
5 if a collector of the . holds 1 * ſpiritual things 


2 Kol. 281. J. 23. 313. J. 35 


If any one purchaſes a citation from the pope to appear before 8 


the archbiſhop. F. N. B. 44. J. 


Or has a citation to a court out of the realm, a prohibition. | 


oes to prevent his anſwering. F. N. B. 44+ 1. 
If the archbiſhop of Canterbury claims a concurrent juriſdiQiion 
with any biſhop of his province; for he cannot have it but as 
legatus natur; which title was aboliſhed with the pope. . K. 2 Rol. 


313. 45. Hob. 17. 


When it lies to the court of * Vide Adniraly, | 


(F. 2, &c.) | 
| (A. $3. Fo reſtrain a Nuiſance. 


8⁰ 2 ehen lies to 8 a public nuiſance. Femb. 
Slin. 625, 6. Vide Action upon the Caſe for a Nuiſance, (D. 4.) 


(B) By what Court. 


Y Ret. Parl. 18 Ed. 1. the Chancellor and Ch. Jultice have 
power to determine what pleas ought to be e in 
cauſes eccleſiaſtical. 2 Rol. 316. . 
And therefore a prohibition to the ſpiritual court may be 
granted by the Chancery. F. N. B. 40. W. | 


So C. B. may gran a prohibition. 2 Kol. 317. J. 5. 10, R. 


12 Co. 59. 
And the Excheguer, 4 Ca. Parl. 58. R. Pal. 526. 


Though no plea be depending there of ſuch matter. 2 Rol. Y I 7. 
5, | 
So the courts of law in Cheſter may grant a prohibition to a7 fol. 


ritual court there, if it exceeds its juriſdiction. 2 Kol. 318. J. 25. 


So the court of great ſeſſions in Wales, to the ſpiritual court 


there. R. 1. Sid. 92. but the Reporter males a Qu. 
o B. R. or C. B. may grant a prohibition to the ſpiritual court 
in Chefter, Lancaſter, &c. though the courts there may do it, 
Cont, 2 Rol. 318. J. 20. Acc. ibm. J. 25. 317. l. 10. 

So to the court of marches iu Wales if it holds plea of a ſpiritual 


matter of which it has not conuſance, though the ſuperior court can- 


not do right. R. .2 Rol. 41% . 15. 

So to a ſpiritual court, which holds plea of tithes in London ; 
though by the ,. 37 H. 8. 12. the juriſdiction in ſuch caſe is 
given to the mayor of. London. R. 2 Rol. 313. J. 25. 212 "fe 
659, 660. 


Or if a ſuit be there by an orphan for a legacy, goods, c. the | 


conuiance wheregf, by cuſtom, belongs to the mayor and aldermen 
of London. R. 5 Co. 73. b. 2 Rol. 313. J. 10. 

Or againſt an executor or admiailtrator, for goods which be- 
long to orpligns, 2 Kel. 343: © 20. | 02 
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Or if a ſuit be for probate of a will, where the probate belongs 
 Durbam. N. 2 Kol. 314. |. 15. 


- Fight of patent in his court. F. M. B. 8. B. 39. H. 


hiüibit finally, and give ſatisfaction. The party is not to have dams 


Per. 2 J. Hide cont. Ray. 92. * J. 3 Ja. 2 Inft, 60) 


by act of parliament. R. 2 Infl. 6. 


Sal. 548. 2 Bur. 913. Cowp. 424. 1 Term Rep. 3.“ 


PROHIBITION. 


to the lord of a manor. Per Poph. 5 Co. 73. b. 2 Real. 313.1.;, 
So a prohibition may he granted by H. R. to the council of 
Tork ; if they hold plea of a matter within the juriſdiction of 


80 if C. F. holds plea of lands beld of a ſubject, the lord af 
the manor may have a prohibition to the juſlices of C. B. com. 
manding them to ſurceaſe, and that the dewandant ſue à writ of 


(O) The Nature of a Prohibition. 


(I prohibition, are, iſt, contempt of the crown ; and, 2dly, 2 
damage to the party. A ſuit for it muſt be brought in a ten. 
poral court, and the party prays a prohibition z and whether defen. 
dant proceeded or not after the prohibition, an attachment goes ty 
bring him into court. If he has proceeded after the writ delivered, 
it is a contempt ; but ftill it is a matter examinable, whether the 
court have juriſdiction or not. If it have not, the court will pro- 


ges, if they have juriſdiction; but if they have none, they have 
aged againſt the . prohibition of law, and done the party wrong 
Ede v. Fackſon. Fort. 345.) ; | 

A prohibition ought to be granted ex debils juſtitie. 1 Sid. 65, 


Per Keeling, Hide cont. 1 Sid. 178. | 
And being intended for keeping every court within its proper 
juriſdiction, the law, as to prohibitions, cannot be changed but 


So the form of a prohibition cannot be altered but by parlia 
meut. 2 1ſt. 601, 2, . 


) at what Time granted. 
HERE it appears by the libel that the matter was not 


within the juriſdiction of the ſpiritual court, a prohibition 
lies afterſentence, or before. 2 Inf. 602. 619. 2 Rol. 318. J 45, 


80 to a temporal court, it lies after judgment, where the matter 
appears to be out of the juriſdiction. 2 /nff, 602. 619. 


Or after execution. /bid. A 

So after ſentence and appeal. 2 Rel. 318. J 48. 319. J 20. | 
Agreed, 1 Sid. 65, == 3 fa 
[A prohibition was granted on a libel to charge a man to the e 
repair of the church in reſꝑect of a light houſe, after ſentence, bu 
and an . the delegates. Rebow v. Bickerton, in Sc. 7. th 
1721. Zunb, 81.] | 
After ag appeal to the arches, and then to the delegates, and (WW 
ſentence affirmed there. R. 2. Rol. 24. | rei 
To a court of appeal, where it appears they have no juriſdic B. 


tian aver the ſubject, even after they have remitted the ſuit a 


- 


PROHIBITION. . tio 
ſhe ort below, and awarded coſts againi the appeliant, and 
though — party applying for the prohibition be the appellaut. 

F 4 a — dition les after ſentence, if the libel be for a thing - 
within their juriſdiction, and a temporal matter becomgs incident, 

and they refuſe ſuch proof as the temporal courts allow; as proof 

by a ſingle witneſs! N. Cre. El. 666. Mo. 907. H. Sho. 173. 161. 

3 Med. 286. Sal. 547- ; 3 8 ö 

» ZBut where the ſpiritual court has juriſdiction, or unleſs the 

want of juriſdiction appear on the face of the proceedings, anti 

has pronounced ſentence, there ſhall be no prohibition ; the re- 

medy being by appeal. 2 Bur. 813. Doug. 378—380. (363—365.) 

If the ſpiritual court has cognizance of part of the charge ny, 
and not of the reſt, the court, after ſentence below, will not grant a 
prohibition. 2 Term Rep. 473. d 3 

[If in a ſuit for a preſtation, defendant pleads there is no pre- 
| ſcription, and that is denied; yet there ſhall be no prohibition till 
they join iſſue on the plea, and it appears the preſcriptive right 
will come in queſtion. Goache v. Bifbop of Land, AH. 4 G. 2. 

Str. 8 | | 

So Ks after an appeal, if a thing be litigated upon the appeal, 
which upon a prohibition was determined by verdict, and then a 
conſultation awarded. R. 2 Sho. 195. RE | 

But generally, after an appeal, a prohibition hall not be allowed 
if the matter be not apparent; for by that the party afficms the 
juriſdiction. 2 Rol. 319. J. 10. e 

And if by appeal he may have relief, a probibition fhall not be 
granted. 1 Rel. 319. J. 30. e Ds; 

80 after ſentence 'a prohibition does not go upon ſuggeſtion 
CL which docs not appear by the libel. 2 Nei. 31 B. 1. 45. 
Godb. 164. | | 

As if a libel be for non-payment of a rate for reparation of 2 
church, a prohibition ſhall not go, upon a ſuggeltion that foreign 
diſburſements, as for priſoners, Qc. are included in the rate. &. 

Lut. 1022. 35 
If a libel be for defamation in calling vuhore, upon ſuggeſtion that 

the words were ſpoken in London. R. in Eucheguer tier Hedd and _ 
Winter, H. 5 Gro. 2.* N. 9 Geo. 1. 2 Mod. Ca. 176. Ape 

If a libel be in the admiralty, after fentence a prohibition ſhall ;, Dr, 
not go, upon fuggeſtion that the eontrat was upon land, if Nr, 
it does not appear by the bel. R. 2 Mod. Ca. 194. Vide 31a. ] 
Admiralty, (F. 9.) . 

[Before fentence, prohibition ines on a ſuggeſtion of matter of 
fact not appearing on the face of the proveedings below g after 
ſentence it cannot be overturned by bare averment of the fact; 
but if want of juriſdiction appears on the face of the libel, or on 
the proceedings, it ſhall iſſue after ſentence. Smith v. Langley, AT. 

10 G6. B. R. H. 317.) . | | 

After ſentence that the new churchwardens male a rate to 
reimburſe the former. Dawſon v. Wilkinſon, T. 10 & 21 G. 2. 
B. K. H. 381.] - Ek 1 
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nian over the ſubje&, even after they have remitted the ſuit 2 


PROHIB I TION. 

Or if a ſuit be for probate of a will, where the probate belong, 
to the lord of a manor. Per Poph. 5 Co. 73. b. 2 Rol. 313. . 3. 
So a prohibition may he granted by B. R. to the council of 
Tork ; if they hold plca of a matter within the juriſdiction of 

Durham. N. 2 Rol. 314. J. 15. | 
So if C. B. holds plea of lands held of a fubjeR, the lord of 
the manor may have a prohibition to the juſlices of C. B. com. 
manding them to ach 73 and that the dewandant ſue a writ of 


_ Fight of patent in his court. F. M. B. 8. B. 39. F. 


(O) The Nature of a Prohibition. 


is prohibition, are, iſt, contempt of the crown ; and, 2dly, 2 
damage to the party. A ſuit for it muſt be brought in a ten. 
poral court, and the party prays a prohibition ; and whether defen. 
dant proceeded or not after the prohibition, an attachment goes to 
bring him into court. If he has proceeded after the writ delivered, 
it is a contempt ; but ſtill it is a matter examinable, whether the 
court have juriſdiction or not. If it have not, the court will pro- 


| Hibit finally, and give ſatisfaction. The party is not to have dam. 


ges, if they have juriſdiction; but if they have none, they har 
acted againſt the -prohubition of law, and done the party wrong 
Ede v. Fackſon. Fort. 345.) . 

A prohibition ought to be granted ex debilo jeſtiii. 1 Sid, 65, 
Per. 2 J. Hide cont. Ray. 92. Per all the J. 3 Fac. 2 Inft, 60) 
Per Keeling, Hide cont. 1 Sid. 178. | 

And being intended for keeping every court within its proper 


juriſdiction, the law, as to prohibitions, cannot be changed but 


by act of parliament, R. 2 nfl. 601. 
So the form of a prohibition cannot be altered but by parlu- 


meut. 2 Iuſt. 601, 2, 
b) At what Time granted. 
HERE it appears by the libel that the matter was not 


within the juriſdiction of the ſpiritual court, a prohibition 
lies after ſentence, or before. 2 /nft. 602. 619. 2 Rel. 318. J 45, 


Sal. 548. 2 Bur. 813. Comp. 424. 1 Term Rep. 3.“ 


80 to a temporal court, it lies after judgment, where the matter 


appears to be out of the juriſdiction. 2 Tu. 602. 619. 


Or after execution. bid. 
80 after ſentence and appeal. 2 Rel. 318. J 48. 319. J. 20. 


| Agreed, 1 Sid. 65. 


[A prohibition was granted on a libel to charge a man to the 
repair of the church in reſpeR of a light-houſe, after ſentence, 


and an appeal to the delegates. Rebow v. Bickerton, in Sc. 7. 


1721. Bunb. 81.) | 

Aſter an appeal to the arches, and then to the delegates, and 
ſentence affirmed there. N. 2. Rol. 24. | 
To a court of appeal, where it appears they have no juriſdic- 


w 
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the core below, and awarded coſts againſt the appellant, and 
though — party applying for the prohibition be the appellant. 

enn . 2. 
; " a — tion lies after ſentence, if the libel be for a thing 
within their juriſdiction, and a temporal matter becomgs incident, 
and they refuſe ſuch proof as the temporal courts allow ; as proof 
by a ſingle witneſs, K. Cro. ZA. 666. Ao. 907. HF. $6o. 173. 161. 
3 Med. 286. Sal. 54. 5 5 

* But where the ſpiritual court has juriſdiction, or unleſs the 
want of juriſdiction appear on the face of the proceedings, and 
has pronounced ſentence, there ſhall be no prohibition ; the re- 
medy being by appeal. 2 Bur. 813. Doug. 378—380. (363—365.) 

If the ſpiritual court has cognizance of part of the charge any, 
aud not of the reſt, the court, after ſentence below, will not grant a 
prohibition. 2 Term Rep. 473-* | 

[If in a ſuit for a preſtation, defendant pleads there ig no pre- 
ſcription, and that is denied; yet there ſhall be no prohibition till 
they join iſſue on the plea, and it appears the preſcriptive right 
will come in queſtion. Guache v. Bic of Londus, M. 4 G. 2. 

Str. 879. 

80 Pi, after an appeal, if a thing be litigated upon the appeal, 
which upon a prohibition was determined by verdict, and then a 
conſultation awarded. R. 2 Sho. 195. I. | 

But generally, after an appeal, a prohibition ſhall not be allowed 
if the matter be not apparent; for by thut the party aflicms the 
juriſdiction. 2 Rol. 319. J. 10. | | 

And if by appeal he may have relief, a probibition ſhall not be 
granted. 1 Kl. 319. I. 30. . | 

bo after ſentence a prohibition does not go upon ſuggrflion 
of a matter which docs not appear by the libel. 2 Roi. 338. I. 45. 

Godb. 164. | 

As if a libel be for non-payment of a rate for reparation of 2 
church, a prohibition ſhall not go, upon a ſuggeſtion that foreign 
diſburſements, as for priſoners, c. are included in the rate. &. 

Lnt. 1022. 

If a libel be for defamation in calling <vhore, upon ſuggeſtion that 
the words were ſpoken in London. R. in Enchequer inier Hedd and 
Winter, II. 5 Geo. 2.* R. 9 Geo. 1. 2 Mod. Ca. 176. {Reported 

If a libel be in the admiralty, after fentence a prohibition ſhall , — 
not go, upon fuggeſtion that the eontrzct was upon land, if Reports, 
it does not appear by the libel. R. 2 Mod. Ca. 194. Vide 313.] 
Admiralty, (F. g.) | | | 

[Before fentence, prohibition iſſues on a ſuggeſtion of matter of 
fact not appearing on the face of the proceedings below ; after 
ſentence it cannot be overturned by bare averment of the fact; 
but if want of juriſdiction appears on the face of the libel, or on 
the proceedings, it ſhall iſſuc after ſentence. Smith v. Langley, AT. 

6. B. R. H. 317. 3 

After ſentence that the new churchwardens malte a rate to 
reimburſe the former. Dacuſan v. Wilkinſon, T. 10 & 11 G. 2. 
S. &. H. 381.) = 
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FROHIBITION. 
So a prohibition does not go to a temporal court after; 


ment, where it appears upon evidence at the trial that che 3 
of action aroſe out of the juriſdiction. R. 2 Lev. 230. but qu, 


if the party demurred to the ne and the 3 was 
refuſed. 


Nor to the admiralty. 1 Sid. 331, 2 i 

So a prohibition does not go upon the ff. 23 H. 8. for ſuing 0 out 
of his dioceſe after anſwer and ſentence RR for the party 
acknowledged the juriſdiction. R. 2 Rol. 318. J. 40. Adn. 
P. 1 V. & M. inter Tiler and Mantle; Sal. 548. Vide poſt 


(F. 9.) 


A fortiori, not after excommunication, and' a writ of excommu- 
nicato capiendo- R. 12 Co. 77. 


So a prohibition ſhall not go after a ſuit is entirely deter. 
mined ; for there is not any to whom it may be directed. Per 
Cur. 1. Sid. 166. 


*'Fhcrefore, though where matters are effentially triable at com- 


mon law, if the party come before ſentence, the eourt will grant 
it for the ſake of the trial; Jes, if he ſubmit to the trial, he is af. 
terwards too late. Coup. 424.5 

Therefore, where the plaintiff has grounded his libel on a 


cuſtom, and it is found againſt him, he ſhall not have a pro- 


hibition. Id. ibid.“ 
So if a prohibition be granted, and afterwards ſentence and 
an appeal paſs, it cannot then be uſed. R. 2 Cre. . Vide 


PN, (K. 1.) 


So a prohibition does not go aſter a writ of excommunicato ca- 
Piendo againſt the defendant, though the cauſe appears to be out 


of the juriſdiction, or is pardoned ; for the king's writ ſhall not 
be diſcharged by the prohibition, nor the "uy delivered by it. 


N. 12 Co. 76. 
E) At whole Juflance. 


O where the court has no juriſdiction, a prohibition may be 
ranted upon the requeſt of a ſtranger, as well as the de- 
fendant himſelf. 2 Inſt. 607. 
So upon motion of the plaintiff himſelf, who exhibited: the 
libel. 2 Inſt. 602, 607. R. 2 Rol. 312. I. 10. Mo. 780 
[But if a wife libel to recover her fame, prohibition ſhall not be 
granted on the huſband's motion. Tarrant v. Mowr, M. 10 GC. 


| Str. 576.] 


So a prohibition may be ſued * him in the 3 if a libel 


| be for tithes againſt his leſſee. Co. El. 55. Mo. 915. 


(F. 19 For what Caules granted. 


Prohibition ſhall be granted to the ſpiritnal court in all caſes 

. Where the eccleſiaſtical judge proceeds in a matter out of 
their juriſdiction. 

Though the temporal court has not cognizance of the matter 


for which the libel is in the ſpiritual court; for it is a ſufficient þ 


cauſe 


* 


PROHIBITION. „ 
cauſe: for a prohibition, that the eccleſiaſtical court exceeds its 
juriſdiction. Godb. 246, 7. Vide ante, (A. 2.)—Poft, (F. 11.) 
Jo if a churchwarden. has had his accounts allowed in veſtry. 
NMullint v. Robinſon, H. 1727. Bunb. 247. Srowder v. Horring, 
M. 1730. Bunb. 289. Wainwright v. Bag fbaw, P. 7 G. 2. 
Ar. 97 | ; eh Rt 

pf Lg TP court may compel the churchwardens to de- 
liver in their accounts; but they cannot decide on them. 3 Term. 
Rep. 3.“ | e Beets FEA 


(F. 2.) If Frechold be and; 


Ia the time of Ed. 1. it was enacted, that conuſance of pleas, (F. 2.) 
de feodalibus, libertatibus feodalium, maneriis, advocationibus ecclefi- As a title 
arum, recognitionibus laicum feodum concerneniibus, belong to the to lands or 
king's courts, and ought not to be ſued before the eccleſiaſtical W 
judge. 2 Inft. 600. 3 er | 

And if they are, a prohibition lies. F. NM. B. 40. J. 

As if a ſuit be in the ſpiritual court de caſiris, villts, maneriis, Cc. 

2 Rol. 282. J. 20. | | | 5 

So if a ſuit be in the ſpiritual court for incloſing his land net 
to the church- yard. YLide paſt, (G. 3.) | : 

{If the bounds of a church-yard come in queltion. Pe cv. 

Creſabeil, P. 8 G. 2. Str. 1013. ] | 

For a way to the church. Vide poſt, (G. 3.) 
| For the making an entertainment for the pariſhioners at his 
houſe in their perambulation. Hide pgſt, (G. 3.) 1 
For a ſcat to which he has title by preſcription. Vide poſl, 4 
G. 3. . | | | | 
(If 2 ſued for diſturbing a perſon in his ſeat at church 
ſuggeſts, that he purchaſed an ancient houſe, with this feat be- 
longing to it, to him and his heirss Witcher v. Cheflam, P. 

16 6. 2. Wil. 17.] | | +] 

{If there are reciprocal preſcriptions to a ſeat in a church; for 
* ajdudge one to be good. Paxton v. Knight, P. 30 G. 3. 1B. 

AM. 314. 6 | 

[If one has a preſcription to have a ſeat in a church, and the 
ſeats are pulled down without his conſent, and new ones built by 
the ordinary on part of the place where the old one was; though 
he have as much ſcat as he had before, only not in the fame place, 
it is illegal; and if ſpiritual court interpoſe, prohibition lies. 

Archer v. Sauectuum, H. 11 G. Fort. 346. 1 

So where the right of election to the office of canon reſideu- 
tiary, a frechold . is in the dean and chapter, a prohibition 
ſhall go to the biſhop claiming a right to preſent by lapſe, under 
pzctence of his viſitatorial authority. 1 Term Rep. 650.“ | 

So if a ſuit be in the ſpiritual court concerning the right to an (F. 3.) 
adrowlon, a prohibitiou goes. | | . 
Or concerning the right to a preſentation. R. 1 Rol. 173. vwowſonor 
80 aſter induction, whereby the church is full at common law, church- 

8 prohibition ſhall be grauted, if a ſuit be in the ſpiritual court, 


upon 


7 = 2 
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month is allowed by the canon) upon which a duplex querele i 


(F. 4.) 


Toan office. 
Tide poſt. 
(G. 4.) 


| which concerns a ſpiritual matter, a prohibition goes, for the offic 


PROHIBTTION. | 
upon pretence that the inftitution was not good ; for by conſy, 
quence th right to the church will be 3 by the ſpiritual 

„ and all guare impedits ouſted. R. 2 Rol. 282. J. 30. 294. 
L 10. Hob. 15. 1 Sid. 293. R. Mo. 861i. bh 

e a guare impedit be depending at the ſame time. R. 2 Ro. 

294. J. 5. | | — | 
br ker inſtitution was granted after a caveat entered, which 
does not vitiate the inſtitution, except by the ſpiritual law, R. 
2 Rol. 282. JI. 40. 1 Rot: 228. 

Or after a duplex querela commenced in the ſpiritual court by 
the other party. R. Mo. 879. | 

So if a ſuit be in the ſpiritual court for depriving a clerk, becauſe 
the inſtitution was not goad; for the church will be avoided by it. 
K. 2 Kol. 282. J. 45. 

Or to repeal an inſtitution and induction becauſe he was pre- 
ſeated by ſunony. K. 2 Rol. 292. J. 25. 

So if a preſentee to a ſecond benefiee without a difpenſation, 
ex uberiori caulelã obtains a preſentation from the king, and the 
biſhop takes time to be adviſed concerning the inſtitution, pending 
which B. procures a preſentation from the king, and inſtitution, 
and induction upon it; a prohibition ſhall go, if a fuit be again 
the biſhop for his injuſtice; for this tries the right to the church, 
R. 2 Rol. 293. l. 10. . 

So if B. be ſued for obtaining inſtitution and induction after 
another was inducted. R. 2 Rol. 293: J. 5. 

So if a patron preſents after a recovery in a quare impedit, and 

an inhibition is granted by the ſpiritual court to ſtay inſtitution; 
a prohibition goes. R. 2 Rol. 294.1. 25. 28. 31. 
So after recovery in a qudre impedit, if the patron preſents, ut 
inſtitution is made, and then upon a caveat an inhibition is granted 
by the ſpiritual court to the archdeacon not to induc, a probi. 
bition ſhall go; otherwiſe all trials by guare impedit are ouſted 
R. 2 Rol. 294. I. 15. 5 

So if a ſuit be in the ſpiritual court to repeal a ſuper- inſtitutio 
made after a recovery in a quare impedit, and before removal dl 
the incumbent by a writ to the biſhop. R. 2 Rel. 292. J. 4 
1 Rol. 62. 

Or after induction upon a ſecond inſtitution. R. 2 Lev. 125 

So if inſtitution is delayed for two months (for which only ont 


ſued by the patron to prevent a preſentation by lapſe, and J 
the biſhop after ſix months preſents by lapſe, a prohibition gos. 
2 Rol. 294. J. 35. 6 

So by the /f. Ed. 1. intitled provibitio formata de flatuto articus 
rum cleri incerti temporis ( Raft. Abr. Prohib. 8.) conuſance o 
pleas of offices, Ic. belong to the king's courts, and ought nd 
to be drawn before a ſpiritual judge. 2 nfl. 609. 

And therefore if a ſuit be in the ſpiritual court for an offic 


is temporal, and the party has a frechold ; as for the office of egi. 
ter of a biſhiop. 2 Rol. 285. J 45. 2 Kol. 306. _ | 
| | oug 


PROHIBITION. 


Though the ſuit be upon a ſuppoſition, that a prior grantee had 
forſeited his office for recuſancy ; for the freehold will come in 
debate. R. 2 Rol. 285. l. 35. | 8 

So if a ſuit be in the ſpiritual court for the office of chancellor. 
R. 2 Rol. 285. l. 50. | „„ | 

Or to deprive him; for his patent will be thereby avoided; 
Semb. 4 Mod. 27. | 2 5 | 5 

Though the deprivation be for his ignorance of the canon law, of 
which the ſpiritual court is the proper judge. R. cont: 2 Rol. 286. 
J. 2. Cro. Car. 65. Lat. 228. Semb. acc. 4 Mod. 27. 
So if the ſuit be for the office of a commiſſary made by the leſſee 
of a prebend. R. Ray. 88. Ee: 

So if the ordinary proceeds to deprive the maſter of a ſchool, 
cho has a fixed allowance, without cauſe, a prohibition goes. 
R. 2 Rol. 283. I. 5. | 

Or to deprive a pariſh-clerk, choſe by the pariſhioners ; for it 
is a lay-office. R. Godb. 163. 


or deprivation be an offence determinable by the common law, 


. before conviction there. Semb. F, g. 190. | 
iſ [If pariſh-clerk is deprived, another appointed, and the old one 
* libels the new, prohibition hes. Tarrant v. Haxby, T. 30 C31 


2. 1 8, Me: 7. ETD 
If one is ſued for executing the office of deputy pariſh-elerk, 


ter 
itlout licence of the ordinary. Peake v. Baurne, M. 6 G. 2. 
nd tr, 942. ] | | | 
0; But the ſpiritual court ſhall proceed againſt an officer in the ec- 
leſiaſtical court, for an offence contrary to the duty of his office, 
nd tough deprivation may enſue. Semb. F, g. 190. 
ted 


(F. 5.) If Chattels or Debts are concerned. : 


80 by the ft. Ed. 1. intitled, Prohibitio, Ce. (Raft. Abr. Pro- 
bb, 8. conuſance de rebus & canſis pecuniarum, & aliis debitis & 


emporal court, and ſhall not be drawn before a ſpiritual judge. 
> [nfl. Goo. 2 Rol. 218. MN. . 


And if they are drawn before the ſpiritual court, a prohibition 
ICS, F. NM. B. 40. H. | 


hough they belong to the church, à prohibition lies; as if a ſuit. 
de for ornaments, or goods given to the church. 2 nfl. 492. 

For a bible, ſervice-book, chalice. 2 /n/t. 492. 1 Kol. 255. 
For an image taken out of a church. 2 /nft. 492. 

For a pope's bull, or other charters or writings granted to a 
hurch, 2 Inſt. 492. 1 85 

So if a ſuit be there for the profits of a benefice taken (unleſs it 


het de by ſequeſtration, or authority of the fpiritual court). R. 2 
Fee Lol. 293. l. 20, ; | | 5 
cgi. For trees cut down in the church- yard. 2 Nol. 311. 27 


ont, Godb. 259. Acc. if the ſuit be for damages. 1 Rol. 255. 
Vor. VI. | I ; | | | For 


Or though choſen by the parſon. Dub. F, g. 273. if the cauſe 


atallis, que non ſunt de teflamento aut matrimonio, belong to the 


And therefore, if a ſuit be there for any goods or chattels, 
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- For bells taken out of a church; for the property is in the 


church-wardens, who may have trover. R. Sal. 547. F 
Or for organs taken out of a church. R. Rol. 57. 


So if it be for detaining goods of an inteſtate, whereby he can- 


not exhibit a full inventory; upon which the defendant pleads 
property. R. 4 Leo. 150. 
Sa if a ſuit be for a thing, for which damages are recoverable at 
common law ; as upon a promiſe to pay ſuch a ſum. 
Though it be to be paid when his daughter ſhall marry. F. N. B. 
A. 
"Is a ſuit be for tithes ſevered, which a ſtranger afterwards car. 
ried away. Cro. El. 607. | 
So if a ſuit be for proctor's fees, or thoſe of a pariſh-clerk ; 
for it is a temporal duty, for which a quantum meruit lies. 5 Mod, 
238, 1 Sal. 333. R. 1 Mod. 167. Skin. 589. Doug. 629 
(607.) Bunb. 170. 2 Str. 1108. 
So if it be for regiiter's fees; for the ſpiritual court cannot eſta. 
bliſh a fee. R. 1 Sal. 333. 4 Mod. 254. 
So if a ſuit be for debt, or upon a bond in the ſpiritual court, a 
prohibition lies. F. N. B. 40. H. 
Though the party ackuowledges himſelf indebted, or makes z 
promiſe to pay in the ſpiritual court. F. N. B. 41. B. C. E. 
Or the debt was recovered there, and the plaintiff ſues to hate 
execution. F. N. B. 41. D. 
Or the bond was Hon to perform a ſentence there. 2 Ra, 
O2. J. 1 
80 if a libel be founded 1 upon 2 covenant to pay tithes. Sent, 


1 
So if a ſentence be in the ſpiritual court, and coſts, and after 


wards a prohibition is granted, and upon debate a conſultation, 
and then the ſpiritual court gives coſts de novo for the delay by the 
prohibition ; for thoſe coſts de novo. a prohibition goes. A.: 
Rol. 119. 

But for a legacy or marriage-portion, ſuit may be i in the ſpir- 
tual court. Yide poſt, (G. 15. 17.) 

So for coſts recovered there. F. N. B. 52. D. M. 

80 for procurations, ſynodals, Oc. though a preſcription 1 b 
denied; for they are due de jure. Ray. 360. 

80 if bond be given in the ſpiritual court for a matter teſtamei- 
tary, or matrimonial. F. NM. B. 41. Per Dod. 2 Rot. 160 
Vide pot, (G. 15, 16, &c.) 

So for the profits of a beneſice taken in time of ſequeſtratios 
2 Rol. 293. J. 23. | 

So if a covenant, Cc. be mentioned only as incident ; but th 
libel is founded upon an endowment, &c, a prohibition docs uct 
he. F. 1 Leo. 10. 


(F. 6.) If the Suit be for a criminal Matter. 


So by the /. Ed. 1. intitled Probibitio, Sc. (Raſt. Abr. pool. 


ee of pleas of felons, malefactors e, — 
0¹ 8 


ncum 
LP 
nd t 


| PROHIBITION. 
longs to the king's court, and ſhall not be drawn before a ſpiritual 
judge. 2 iaf.600 . . 

So if a ſuit be there for perjury in a temporal cauſe. 22 Ed. 4. 
20. Bro. Furiſdittion, 20. 


If a ſuit be ex officio, which requires an anſwer upon oath to a 


criminal matter. 1 Sid. 374. 


So if there be an indictment for an aſſault with intent to raviſh, 


if a ſuit be afterwards in the ſpiritual court for ſolicitation of chaſ- 
tity, a prohibition ſhall go. R. Sal. 552. | 5 

But the ſpiritual court has juriſdiction for puniſhment of a crime 
committed in the ſpiritual court, and in a cauſe within their conu- 
ſance ; as perjury in the ſpiritual court in a cauſe. of matrimony, 
1 Sal. 134. Semb. 1 Sid. 217. Vide pgſt, (G. 13.) 

Forgery of orders. 1 Sal. 134. When a ſuit is there for de- 
privation. R. 1 Lev. 138. 1 Sid, 217. | 

Extortion in an officer of the ſpiritual court. 1 Sal. 134. 

So the ſpiritual court ſhall proceed for the puniſhment of adul- 
tery, though an action for aſſault and battery be againſt the de- 
fendant for the ſame fact. Sal. 552. „„ 


( F. 7.) Or a Matter contra Pacem. 


So by the 45 Ed. 1. intitled Probibitio, &c. (Raſt. Abr. Proh. 8.) 


conuſance of pleas of diſtreſſes, executions, attachments, vi laicd, 


arreſts, aſſiſes, juries, ſecular cuſtoms belong to the king's court, 
and ſhall not be drawn before a ſpiritual judge. 2 If. 600. 

1 And therefore if a ſuit be in the ſpiritual court for treſpaſs, a 

prohibition lies. F. NM. B. 40. M. 43. G. a i 

Though it be for entry into an houſe, to the intent to commit 


hy adultery, R, 2 Inſt, 606, 7. 


- For cutting down trees in the church-yard. 2 Rol. 311.1. 27. 


; If an archbiſhop proceeds againſt a b:ſhop for impriſoning ano- 
ther in a temporal cauſe. Cro. El. 484. | 
So if a ſuit be in the ſpiritual court for night-walking. 2 nfl, 


F (F. 8.) If a Remedy be given by Statute. 


So if remedy be given in any caſe by ſtatute, in a temporal 
ns; a prohibition Fes to the ſpiritual court, if a ſuit be there, 
* Lo 96 b. | | 8 
The ugh the matter be of a ſpiritual nature; except where the 
k of the ſpiritual court is ſaved by the ſame ſtatute. 
As jf a ſuit be in the ſpiritual court for a legacy deviſed out os 
"Ws for land is not deviſable by the ff. 32 H. 8. Vide poſt 
: 17.) | : 1 : 
So if a ſuit be againſt A. for dilapidations, who claims to be 
acumbent by the ff. 12 Car. 2. 17. Semb. 1 Sid. 100. 
{Preaching without licence is within the a& of uniformity, 
nd therefore prohibition lies to ſuit in the ſpiritual me 
I 2 x or 


the 


_ * 
Sf 
S <2 


— 
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for it. Herbert v. Dean and Chapter of Weſtminſter, M. 6 C. 
Fort. 345, | | 
A prohibition lies to a ſuit for marrying without banns or l. 
cence, ſince the ff. 26 G. 2. c. 33. J. 8. by which it is made felony, 
2 Wilf. 39.“ | „ 
[But prohibition does not lie in a ſuit in the eceleſiaſtical court 
againſt a quaker for repairs of the church, on flat. 5 & 8 V. z. 
34. though the act gives a remedy before juſtices of peace, for 
the old remedy is not taken away; ſo in the caſe of ſmall tithes, 
per flat. 7 & 8 W. z. c. 6. Screen v. Cockernutt, T. 2 G. 2. 
Pore. 347. | 1 5 


F. 9.) If a man be cited out of his Dioceſe, 


So by the /t. 23 H. 8. 9. no perſon ſhall be cited out of the dio. 
ceſe, or peculiar where he dwells, unleſs it be for an offence dont 
by a ſpiritual judge, or upon appeal; or where the immediate ord: 
nary dare not, or will not convene the party; or be himſelf, d- 
rely or indirectly, party to the matter of the ſuit ; or by re 
queſt, (in caſes where the civil or canon law allows ſuch requeſt, 
intreat his ſuperior to examine or determine the matter, on pain of 

paying double damages and ceſts for the vexation, and 100. for 
every perſon ſo cited, Oc. | 

Provided an archbiſhop may cite out of the dioceſe for here, 
if the ordinary conſent, or do not his duty. | 

Provided alfo, an archbiſhop may cite any out of his dioceſe for 
probate of a teſtament. 4 | 1 

And therefore, any one cited out of his dioceſe, may have; 
prohibition before appearance to the ſuit as well as an action fo 
double damages, &c. Dub. 2 Cro. 321. Adm. Cro. Car. 97. 

So if a man be cited out of a peculiar where he dwells, befor 
the biſhop, he fhall have a prohibition. N. Crs. Car. 162. Co. 
fer 3 J. 1 Kol. 136, 5 F : | 

Though the court, to which he is cited, be nearer than tle 
court of the' place where he dwells. Pal. 488. 

So a prohibition lies, where an archbiſhop claims a concur! 
juriſdiction with a biſhop, in his province or ſce, in the dioceſed 
ſuch biſhap, and there cites perſons in the ſame dioceſe, and ul 

not abſolve till he procures the cauſe to be tranſmitted to his court; 
3 ſuch means the ſtatute will be eluded. R. 2 Rol. 3 13. L 
ob. 17. | 

So if a cauſe be tranſmitted to a ſuperior, who is not the imme 
diate ſuperior ; for where tranſmiſſion is allowed, it ought to bet 
the immediate ſuperior, and not per ſaltum. R. Hob. 16. K. 

Sid. go. | ; nA on. 
| So tf he be cited at the ſuit of the biſhop, or archbiſhop lt 
ſelf. 2 Sho. 146. 1 | 

So if a ſuit be in the arches, when the defendant dwells int! 
dioceſe of London, out of the thirteen parithes which belong tot 
archbiſhop ; though it be as near. R. Hard. 380. , 


PROHIBITION, 


But if a man reſides in the dioceſe of V. and has lands in his 
occupation in the dioceſe of P. he may be cited to the conſiſtory 
court of the biſhop of P. for not paying a rate to the church where 
his land lies; for he is an inhabitant there. R. 1 Sal. 164. 

So if tithes are due for land in the dioceſe of P. and the party re- 
moves to the dioceſe of V. and there lives ſeven years, he may af. 
terwards be cited to the dioceſe of P. Dub, 5 Mod. 451. R, 
Sal. 549. Carth, 477. | | | 

So if a man uſually reſides out of the dioceſe, but was in the di- 
oceſe for trade, £fc. and then there cited, it will be good, and no 
prohibition goes, though he afterwards returns to has habitation, 
Hard. 421. | | . Toes 

So if a man he cited to a peculiar, where he lives, though it be 
out of the dioceſe. 1 Rol. 328. Semb. Shin. 233. 


teſtament was proved there, though the executor lives in another 
dioceſe, F, g. 110. OS „„ 
So if a man, cited to the ſpiritual court in his dioceſe, dies pen- 
ente lite, the executor or adminiſtrator may be cited, though he 
dwells in another dioceſe ; for the ſuit docs not abate by the death 
pf the defendant. R. 2 Cro. 483. | | 
So if a ſuit be againſt executors, and one of them lives within 
he dioceſe, though the other is out of it. 1 Rol. 328. 8 
So a prohibition does not lie, if a man in the dioceſe of London 
be cited to the arches; for there is an antient compolition between 
he archbiſhop and biſhop of London for ſuch purpoſe. R. Cro. 
ar. 339. Dub. Ray. 91. Semb. Godb. 191. „ 
Or if a man within an archdęaconry be ſued before the biſhop, 
here the archdeacon, by compoſition, has a peculiar juriſdiction. 
Rol. 35 7. 446. 448. | | | | 
So a prohibition does not lie where a cauſe is tranſmitted, upon 
he requeſt of the inferior judge, to his immediate ſuperior ; for to 
ie prohibition ſuch tranſmiſſion may be pleaded. Cro. Car. 162, 
Aud it is ſufficient to ſhew that it was an eecleliaſtical cauſe, 
nthout ſaying what cauſe in particular. R. Cro. Car. 162. 
That it was removed upon requeſt, without ſeying, that the re- 
uelt was under ſeal, Lid. | | 


ate ſuperior, though the biſhop be paſſed by; as if a peculiar 
longs to the archbiſhop, there may be a tranſmiſſion of a cauſe 
the archbiſhop, omitting the biſhop, 1 Sd. 90. R. inter Foln- 


nme 
be to n and Lc, 9 W. 3. 5 Mod. 238. but uo judgment there, though 
Rt ems that it was afterwards given. Skin. 589. 


So it is ſufficient to ſhew a requeſt of the biſhop, upon motion, 
ithout pleading. N. 1 Lev. 225. 


owable. 1 Broqunl, 46. | | | 
So 2 prohibition does net lie for a citation out of his dioceſe, 
er ſubmiſſion to the juriſdiction of the court to which he was 
ed; as if ſuch court has proceeded to ſentence, &. Cre, Car. 
R. 1 Vent. 61, 2 Sho. 155, ide ante, (D.) a 


Or 


So if a ſuit be for a legacy in the prerogative court, when the 


And it is ſufficient, that the cauſe be tranſmitted to the imme- 


But if the tranſmiſſion be not to the immediate ſuperior, it is not 
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the pope's collector has no juriſdiction in this realm. Bro. Jun 


power. Neg. 40, 41. Sal. 553. Vide ante, (A. 2.) 


awful by the common law; for this ſhall be preferred. Sli. 10 


FROMHIB LET FOR 
Or if the defendant has pleaded to the libel. R. Carth. 33. 
Though the ſuit be in the dioceſe of London, and it appears by 
the libel that the defendant dwells at Vinchęſler which is known 
to be in another dioceſe ; for the court has not judicial notice of 
the limits of dioceſes. Carth. 34. 2 
Vet if upon the libel itſelf it appears that the defendant dwell 
out of the dioceſe, or be in any other reſpe& out of the juriſdic. 
tion of the eccleſiaſtical court, a prohibition ſhall go. Carth. 33. 
So a prohibition did not lie for a citation out of the dioceſe to 
the high commiſſion, which was erected by the ,. 1 El. after 20 
H. 8. 1 Rol. 174. . 15 


(F. 10.) If a Remedy be given by the Common Law. 


So a prohibition lies, if a ſuit be in the ſpiritual court, ſor: 
matter for which there is remedy by the common law. Co. L. 96. l 
As for a fact, for which treſpaſs lies at common law, Vid 
ante, (F. 5.) Fe. Eee 
If executor libels for taking a thing without his conſent, which 
defendant pretends was donatio _ mortis ; for it may be triedby 
action of trover. Thompſon v. Batty, T. 13 G. Str. 777. 


ES If the Spiritual Court has not Juriſdiction, though then 
; Bone be no Remedy elſewhere. | 


So a prohibition lies, where the ſpiritual court has no juriſt 
tion; as to a ſuit: hefore the pope's collector pro læſione fidei; fo 
diftion, 20. | | 
If a biſhop, Cc. acts as viſitor, where he has no viſitatoril 


If a court of judicature, erected after the fire in London, at 
after their authority is determined. 4 Mod, 151. Sal. 425. 


(F. 1 2.) If the Spiritual Court allows a Cuſtom, c. void by Lan 


So a prohibition lies, if a ſuit be in the ſpiritual court for! 
thing not allowed by law: as if a ſuit there be founded upon 
cuſtom void in law; as upon a cuſtom, that the inhabitants a 
ſuch a houſe ought to find eating and drinking for the parſon a 
pay e going in proceſſion in the Rogation. N. Mo. gi 
Kol. 259. | ; 5 

So if a ſuit be there for tithes of things, for which none are d 
by law. torts (G. 8, &c.) | Z 

90 if a ſuit be for a thing allowed by the civil law, which ig 


So if a ſuit be for a legacy, when upon a legal conſtruction 
the will none is due. 2 Rol. 14. N 
[On a libel in the court of dean and chapter, a peculiar, agu 
A. for preaching without their licence, the power to * 
| | 85 | p 0! 
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4 Dean and Chapter of Weſtminſter, M. 6 C. Fort. 345.] 


being a legacy to the executor. Hatton v. Hatton, F. 3 G. 2. 
Str. 865. f 5 FE fs 

[If the adminiſtrator of an executor 1s ſued for a legacy given by 
teſtator. Tucker v. T owell, M. 9 G. 2. B. R. H. 185.) 

[Cuſtom to pay a fee for churching a woman at the uſual time, 
whether ſhe is churched or not, is void ; becauſe uacertain as to 
the time, and unreaſonable, for ſhe may be dead. Naylor v. Scott, 
P. 2 G. 2. Ld. Raym. 1558.] | | 


0 (F. 1 3.) Or allows illegal, or diſallows legal Evidence. 


evidence; as if the commiſſioners of appeals for the exciſe, deter- 
mine by minutes of the evidence, taken by a juſtice of peace, and 
do not examine the witneſſes vivd voce. N. 5 Mod. 272. 

So if in the ſpiritual court, payment, &c, pleaded, is diſallowed, 


12. 1 Sid. 161. RN. acc. 2 Rol. 414. R. 3 Mod: 286. 1 Sho, 
158. Carth. 142. Vide poſt, (G. 23.) 992 5 | 


requires proof of a negative; as if to libel for tithes, the defendant 
pleads that the parſon did not read the 39 articles, and the court 
requires proof of the plea ; for it is preſumed at law that the 
parſon did read them, if the contrary be not proved. R. 1 Rol. 
- | e | ; 


(F. 14.) Or tries a Matter triable by Law. 


of a cuſtom, or preſcription, which are triable only by the common 
law. Carth. 33, Vide poſt, (G. 10.) 

If it proceeds to try the limits of a pariſh, which are triable by 
the common law. 1 Rol. 332. 0 7 | 
So if upon a libel for tithes, the defendant makes title by a 
Jeaſe ; for this is determinable by the common law. KR. 1 Rol. 61. 


= So if upon a libel for an account againſt an exccutor, he pleads - 
** 2 deed of gift by the teſtator of his goods to another, and the ſpi- 


ritual court does not allow it. R. 1 Rol. 123. bi 
If on a libel for tithes due only by cuſtom, the cuſtom is denied. 
Per 3 75 Het. 13. | | | | 
ed So if it proceeds to ſwear a pariſh-clerk, church-warden, c. 
named by the parſon, when by cuſtom he ſhould he named by the 
eltry. K. 2 Cro. 670. | | | 
But after verdi& fpr a cuſtom or preſcription, which allows a 
Juriſdiction in the ſpiritual court, a conſultation goes. Carth. 33. 


let. 1 3, 1 | 
agu So a prohibition goes, if the ſpiritual court, in 2 cauſe within 
5 their juriſdiction, examines to matters dehors ; as where a grant 


erſonal to the biſhop or archbiſhop, not to the ordinary. Herbert 


[In a ſuit by the next of kin, for a diſtribution of ſurplus, there 


So a prohibition lies, if another court determines by improper 


becauſe proof of it is made only by a fingle evidence. Cont. 1 Rol. 


But there ſhall not be a prohibition, becauſe the ſpiritual court 


So a prohibition lies, if the ſpiritual court proceeds to the trial 
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of an adminiſtration is prayed to be revoked, if the ſpiritual coun 
examines him concerning covenants, or what land he has by deſcent, 


Sc. Mo. 906. os 
In a proſecution in the ſpiritual court for incontineney, if the 


ſpiritual court examines the party upon oath, whether he did the 


(F. 15.) If the Court refuſes a Copy of the Libel. 


So by the /. 2 H. 5.3, and 2 (or 2 & 3) Ed. 6. 13. he that 
ſues a prohibition muſt deliver to the court a copy of the libel, 
and therefore, if the ſpiritual court refuſes a copy of the libel, ; 
prohibition lies guoſgue, c. after which the ſpiritual court cannot 
proceed till a copy 18 granted. Mod. Ca. 308. Sal, 553. R 
4 Ed. 4. 37. 6. Hard. 364. S 

If a prohibition be granted before a libel exhibited, he may af. 
terwards exhibit it, but do nothing u/tra. Per Holt, Mod. Ca. 308. 
| $0 a prohibition ſhall be guoſque, for refuſing a copy of the arti: 
cles. K 1 Vent. 5. Mod. Ca. 87. Hard. 364. | 
And if he be excommunicated for want of an anſwer before : 
copy given, the prohibition ſhall contain a mandamus for abſolving 
him, 1 Vent. 5. Ray. 170. K. 1 Sid. 403. CR 

And if he has appeared, and is excommunicated for that cauſe, 
he ſhall be abſolved without an oath ad parend” mandatis ecclhſe. 
I Sid. 232. | 

So there ſhall be a prohibition for refuſing a copy of a libe|, 
though the- proceeding be ex officio, ag well as between party and 
party. R. cont. Mo. 756. 2 Gro. 37. Semb. acc. 2 Cro. 388. 
gy Ray. 170. R. Mod. Ca. 87. Acc. Mo. 917. Per Hil, 
Sal. 553. | 2 

So there ſhall be a prohibition, if the libel exhibited does na 
aſcertain the offence ; as if it be for certain offences. Hard. 364. 

So after a prohibition for refuſing a copy of the libel, if a copy 
be granted, he may have another prohibition upon the ments 
R. Mo. 917. 1 

But if a copy be granted, the firſt prohibition ſhall be diſcharge 
ipſo facto without a writ of conſultation. Mod. Ca. 308. 
And therefore there cannot be a prohibition for denying a copy 

of the libel, and upon the merits, together ; for if the prohibition 
for refuſal of a copy be diſcharged, by the granting it, there mei 
afterwards be a prohibition upon the merits. R. Mod. Ca. 308. 

Soifa ING for refuſing a copy of a libel be abſolute, ! 
ſhall be diſcharged by a 8 1 Vent. 5. 

So a prohibition for r a copy ought not to be granted ti 
an affidavit of the refuſal. 1 Vent. 252. a 


(F. 16.) If a Parſon, Qc. doe Wade 
So a prohibition goes to N damage to any eccleſiaftica 


poſſeſſion ; as if any does waſte in the houſes of a parſon. 4 
Mo. 917. 1 Kol. 86, 167, | | 5 


PROHIBITION. — 
Or cuts down trees growing upon his lands. Mo. 917. R. 
1 Rol. 335. 


Though it be for iron- works, or other uſes, except the repair 
of the church. 1 Rol. 335. V 

So if a parſon, after a recovery againſt him in a guare impedit, 
continues in poſſeſſion, and commits waſte, /t1d. | 

So if the vicar cuts down a tree in the church yard. 2 Rol. 111. 


(F. 17.) Prohibition guoad, Cc. 


80 if a ſuit be in the ſpiritual court for a matter within their 
conuſance, mixed with matter of which the court has no juriſ- 
diction, a prohibition ſhall go quoad the part of which it has no 
juriſdiction. N. Mo. 873. Sti. 10. 1 Sid. 251. 

As if in a ſuit for tithes, the ſentence be for the treble value, 
there ſhall be a prohibition quoad the treble value. N. Mo. 873. 

So if a ſuit be againſt a biſhop ſor granting inſtitution and in- 
duction, after a duplex querela againſt him, there ſhall be a prohibi- 
tion guoad the repeal of the inſtitution, not quoad the contempt. 
R. Mo. 879. | | 


(G) When a Prohibition ſhall not be granted. 


(G. 1.) When the Spiritual Court has Juriſdiction, 


UT a prohibition does not lie, if the ſpiritual court proceeds (0. 1. 
only for a matter within their juriſdiction. | As if the | - 
By the /. de circumſpecte agatis 13 Ed. 1. the court chriſtian ſhall ſuit be cixce |» 
hold plea of things mere ſpiritualia, notwithſtanding the king's pro- mere pinus 
hibition ; as for penance, corporal or pecuniary, po peccato moriali, : 

And therefore, the ſpiritual court may puniſh, by eccleſiaſtical 

cenſures, apoſtacy, hereſy, blaſphemy, ſchiſm, c. 5 Co. 9. a. 

De Jure Eccl. 2 Inſt. 488. | | | 
So fornication, adultery, c. 5 Co. De Jure Eccl. g. 4. 
Inceſt, or ſolicitation of chaſtity. 5 Co. De Ju. Lecl. g. a. 

2 Inſt. 488. | 
Suſpicious living without marriage. R. Jon. 259. | 
So adultery, &c. though the huſband had an action for an aſ- 

ſault upon his wife. Per Holt, Sal. 552. * . 

Neglect to reſort to church for divine ſervice. 1 Sal. 166. 

Mod. Ca. 189. „„ | 
So if a man does not reſort to the pariſh church. Dub. 

4 Sal. 166. Mod. Ca. 189. Vide infra. 

If he reſorts to an unlawful conventicle ; for falſe worſhip is 
within eccleſialtical conuſance. R. 2 Vent. 44. _ | 
So the granting of orders belongs to the ſpiritual court. 2 If. 

488. 5 Co. De Jure Eecl. g. a. 55 
So the grauting of a licence ad predicandum. Vide infra. 

And a prohibition ſhall not go, though it be to him who has a 

wonauve: R. 1 Mod. go, 2 Keb. 876. Jide infra. | 6 
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So the admiſſion and inſtitution of a clerk are within the juril. 
diction of the ſpiritual court. 5 Co. 9. a. De Jure Eccl, 

So ſimony is within the cle of the ſpiritual court; and 
if a ſuit be there to puniſh it, a prohibition does not lie 


2 Nol. 292.1. 40. Mo. 914. 5 Co. g. a. De Jure Ecel. 


(. 2.) 
For the re- 


Though the ſuit be after a preſentation to the church upon the 


ſimoniacal contract. R. 2 Rol. 292. J. 40. 


So if a parſon be by ſimony, and he ſues in the eccleſiaſtical 
court for tithes, and the defendant pleads there that he is „moni. 
acus, a prohibition does not lie, Semb. Mo. 777. 

So " celebration of divine ſervice i is of panes conuſance, 
5 Co. g. a. De Jure Eccl. 

FR therefore, if the ſpiritual court proceeds to Re the neg. 
lect of the celebration, a prohibition does not lie. Co. L. 96. a. 

Or if it proceeds by libel for not taking the communion in his 


pariſa- church. Hard. 406. 


Though he pleads that he received it alibi; for the ſpiritual 
court is judge of it. R. Hard. 406. K. cont. Skins 101. 

So it the libel be, that he did not reſort to his pariſh-civach 
Scmb. 2 Rol. 438. 455. Vide ſupra. 

So if the ſpiritual court proceeds againſt any one becauſe he 
preached without licence, a prohibition does not go. Vide Jupra. 
Vide F. 8. centra. 

Though it be by the incumbent of . Semb. 1 Med. 90. 
File Donative.—F ice ſupra. 

[To a ſuit for baptizing, and performing other miniſterial of 
tices in the pariſh of H. without licence from the biſhop. Canp- 
bell v. Aldrich, 7. 39& 31 C. 2. 2 Wilſ. 79.] 

[To a ſuit for brawling or ſmiling in a church or church-yad, 
though there has been no previous conviction at law ; for that 
relates only to ſtriking with a weapon, or drawing it to ſtrike. 
Wilſon v. Greaves, Il. 30 G. 2. 1 B. M. 240]. 

So if the ſpiritual court proceeds for defamation of the common 
prayer. 2 Mod. Ca. 338. 

So for defamation of the church eſtabliſhed in England. 2 Mod. 
Ca. 338. 

S0 1550 inſtruction of SIDE is within their conuſance ; and 
therefore a prohibition does not lie upon a libel for teaching {choal 
without licence. 1 Mod. 3. Unleſs they demand the penalty by 
the ſtatute. R. 2 Lev. 222. 

So by the /. 13 Ed. 1. de circ. agat. the court chriſtian ſhal 
hold plea for not repairing or adorning the church, or not inclof- 


hair or or- ing the church yard. 5 Co. 9. 4. De Jure Eccl. 


naments of 


the church. 


And therefore, if a ſuit 5 there for not 8 the nave of 
the church, a prohibition does not lie. F. N. B. 50. N. 2 Iuſt. 489 
R. 5 Co. 67. PEAS R. 1 Mod. 194. 236. 

And if a ſuit be for not repairing of the church generally, 
prohibition does not go ; for it ſhall be mtcaded only pro nave di. 


 cleſie. 1 Mod. 236. 


So if a ſuit be for not providing ornaments wal by the veltry, 
as more bells, ffr. N, Poph. 197. 0 
No 
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rohibition lies to fuit of the ordinary to deface orna- 
| Ling arms) ſet up in a church without his conſent. Palmer v. 
iſbop of Exon. M. 10 G. Sir. 570. TE. 

a in a diſpute before the ordinary about erecting a monument, 
one appeals to the arches, ſuch appeal lies, and no prohibition 
mall go. Cart v. Marſh, M. 11 G. 2. Andr. 69. ] 

Or for not repairing a public chapel, which belongs to a church. 
2 Inft. 489. ; x | 


ing the chancel, 1 Mod. 260. 2 Mod. 259. 


of the impropriation for ſuch intent, Per 3 J. North dub. 
i Mod. 259. RN. cont. 2 Mod. 259, . 
Though it be ſuggeſted that he was overcharged; for he may 
have remedy upon an appeal. R. 2 Rol. 289. J. 40. 

Or that all the pariſhioners are not rated. Cont. 2 Nol. 291. 
J. 12. R. acc. 2 Rol. 290. J. 15. R. 1 Vent. 308. | 

Or that he has been exempted for ſixty years; for he ought to 
ſhew his exemption. R. 2 Rol. 290. l. 10. „ | 

Or that he repairs a chapel of caſe in the ſame pariſh, 2 Rol. 
311. J. 20. 1 Rol. 126. | | 

Though a ſmall matter be inſerted in the ſame rate, other than 


Lut. 1023. | 55 | 
So if a rate be by veſtry of a pariſh for the repair of a church, 

the ſpiritual court may inforce the payment. 1 Mod. 194. K. 2. 

Mod. 8, | | 


pariſhioners, be confirmed by the veſtry. 1 Mod. 194. | 
So if a rate forenlarging or rebuilding the church. s Mod, 2 36, 
R. 2 Mod. 222, | | ; 
[So on a rate made for erecting galleries, ſaid in the libel to be 
rated according to an ancient and ſtanding rate, and to be perpetua 
futur. temporibus. Forty v. Owbear, Fort. 346. 


. So if a ſuit be for a rate aſſeſſed upon the hall of a company in 
| London in the ſame pariſh, R. 2 Jon. 187. 
nd In a ſuit for removing the reading-deſk, where the judge was 
al the perſon that read prayers, and the ſentence by default, prohi- 
by bition denied; for no difference between ſentence by default or 
on hearing ; and no prohibition after ſentence, for there may be 
all an appeal; and fo, if a man judge in his own cauſe, Oæven v. 
of Hughes, M. 5 G. Fort. 199,] | 9 
| [If in a cauſe to obtain a faculty to erect an organ, there is a 
- citation to the pariſhioners to ſhew cauſe, the court will not grant 


prohibition, on a ſuggeſtion that the eccleſiaſtical court are about 
to try a cuſtom ; for the citation was nugatory, the pariſhioners 
conſent being unneceſſary, and the prohibition would be immate- 
rial. Butterworth v. Barker, P. 5 G. 3. 3 B. M. 1689. 


by cuſtom or law, ought to be exempted. 2 Rol. 289. H. 290. J. 
Who ſhall be exempt or not, vide F/cliſe, (G. 2.) 
| | | | 8a 


So if a ſuit be againſt a parſon or impropriator, for not repair- 


Though the eccleſiaſtical court proceeds to ſequeſter the profits 


ſor the repair of the church; as for the priſoners of B. R. 


So if a rate by commiſſion of the eccleſiaſtical court, or by ſome 


But a prohibition lies, if a man is charged to the repairs, who, 
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So if the charge is expreſsly to the repair of the chancel as well 


as navis eccleſie, 1 Mod. 236. 
If a libel be for non- payment of a rate made for repairs by a 
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commiſſion out of the eccleſiaſtical court, without conſent of the 


veſtry. R. 2 Mod. 8. 

So a prohibition does not lie for a ſuit for the not finding decent 
ornaments in the church. 2 ITnſt. 489. Lut. 1023. 

Who ſhall find ornaments, vide £/pliſe, (G. 2.) 

Nor to 1 ſuit for a faculty to have a ſeat in nave ecclefie, 
God. 200. Vide poſt, (G. 3. }—Eſulſe, (G. Jo ) 

Nor to a ſuit for a way to a church, if the preſcription, or right 

to it is not dented, Semb. 2 Rol. 41. 

But a prohibition hes upon a ſuit for ornaments, when he was 
not a pariſhioner. R. 2 Rol. 262. 270, 

Or if charged by a rate upon his land; for it is a perſonal duty, 
2 Rol. 262. 270. 

[The ordinary cannot puniſh a ſingle treſpaſs in the body of 


the church, 1 if it does not hinder diviue ſervice ; 3 as for making a 


hole in the church-wall, or cutting the boug',s of a yew-tree in 


church-yard, Benſted v. Collins, P. 1727. Bunb. 229.] 
eG. 3.) Bo a prohibition docs not he if a ſuit be there for not acl. 


For not in- ing the church. yard. 2 Inſt. 489. 
cloſing the Nor for a nuſance, or other matter done in the church yard. 


eee 


ard . 
. But a prohibition lies, if a ſuit be in the ſpiritual court to inforce 


any one, bound by preſcription, to maintain the fence of his land 


next to the church-yard ; for this is a charge upon a temporal in- 


heritance. 2 Rol. 287. 1. 35. 
[Prohibition lies to a ſuit to ſhew cauſe why licence ſhould not 


be granted to build a charity-ſchool in the church-yard. Saint 
George Hanover Square v. Stewart, H. 13 G. 2. Str. 1126.] 


Or for an erection upon his ſoil, not part of the church- yard, 


though he ſtops the lights of the church, R. Carth, 152. 

So it lies, if a ſuit be there ex officio for a way to the church, 
K. „.,. 

Or for finding entertainment for the pariſhioners, in his houſe, 
in their perambulation. R. 2 Rol. 287. J. 15. 


80 a prohibition does not lie upon a ſuit for dilapidations, 


5 Co. 9. a. De Jure Fel. 


Nor to have a faculty "a a ſeat in nave eccle ge. Godb, 200. 


Vide ante, (G. 8. 

Or fog enjoyment of a ſeat which he claims by preſcription, if 
the other, who prays the prohibition does not inſiſt alſo upon 3 
preſcriptive right in himſelf, R. Sal. 551. 

But if a libel be in the ſpiritual court for a ſcat, where the other 
by preſcription has enjoyed and repaired 1t, a prohibition lies, 
2 Efeliſe, (G. 3.) 

So if the ordinary direct a ſeat to A. and his heirs, without re- 
ſtriction to the time that they continue pariſhioners, it will be bad, 
and a prohibition goes. R. 2 Rol. 24. 
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8o a prohibition does not lie, if a ſuit be in the ſpiritual court, (G. 4.) 
for admiſſion to a ſpiritual office; as for ſwearing churchwardens, For admiſſi- 


choſen, according to the can. 3 Jac. 89. which directs, that one on to a ſpi- 
thall be named by the miniſter, the other by the pariſhioners, ritual office. 


To ſwear churchwardens to do their office generally. 
1 Vent. 127. 2 Mod. 278. VVV 
[To a libel for not taking on him the office of chapel- warden, 
rohibition does not lie, though the church be a donation, Cle 
v. Richardſon, M. 13 G. Sir. 715.] W's 
So if a ſuit be for having been admitted to deacon's orders be- 
fore the age of twenty-three, or to prieſt's before twenty- 
four years ; though this be prohibited by the /,. 13 El. 12. R. 
3 Mod. 67. | 55 5 | 
So a prohibition does not lie, if there be a libel to compel 
churchwardens to do their duty; as to render an account ac- 
cording to the can. 3 Fac. 89. where they refuſe to account. 
Adm. 2 Rol. 71. 2 Jon. 132. | | 
But if the ſpiritual court will ſwear both churchwardens choſen 
by the pariſon upon ſome ancient canon, and refufe kim choſen by 
the pariſhioners, a prohibition goes. R. 2 Rol. 287. J. 25. 
So where by cuſtom the pariſh chuſes both, and the ſpiritual 
court will admit one choſen by the parſon. R. 2 Ro/. 287. I. 30. 
So if a ſuit be there, to compel the churchwardens to account 
there, where by cuſtom they ought to account before twenty-tour 
heads of the pariſh, . R. LZut. 1029. Dy 
Or to compel an oath to do a thing out of their office. Semb, 
1 Vent. 114. 127. Vide Eſplife, (F. 1.) —Serement, (B.) 
Or to compel one to be ſworn, who has a privilege to be ex- 
empted. Pal. 392. | | ES 
Or to compel an account in the ſpiritual court, after an account 
before the miniſter and pariſhioners, according to the can. 3 Fac 
Sg. without cauſe. R. 2 Rol. 71. Adm. 2 Fon. 132. R. M. 
1 5 2. in Exchequer, inter Snowdon and Herring. Vide Egliſe, 
( ; | 
So if by cuſtom the pariſhioners chuſe a pariſh-clerk, and a libel 
be to eſtabliſh another, choſen by the parſon, according to the 
canon, a prohibition goes. R. Godb. 163. e 
Though the libel be againſt him for a collateral matter, whictr 
ſuppoſes him no clerk. {bid 5 | 
Uf there is a ſuit for removing a pariſh-clerk, and puniſhing 
him for immoralities puniſhable by the temporal laws, there may 
be a prohibition as to all but the deprivatioii, but not as to that. 
| Townſend v. Thurpe, T. 13 G. Ld. Ruym. 1507. Str. 776.) 
Conuſance of the ſubſtraction of tithes, by a pariſhioner from (G. * 
the parſon, belonged originally to the ſpiritual court. Semb. cont. For tithes, 
2 Inſt. 489. Acc. 2 Infl. 363. 490. Vide Diſmes, (M. 2.) Though the 
Not the conuſance of the ght to tithes. 2 nfl. 489. 661. Fult rae 1 
But now, by the „i. circ. g. 1 3. Ed. 1. ori. Cl. ꝙ Id. 2. 1, 2. 1 uy 
the court chriſtian ſhall hold plau of the right, as well as of the part of the 
ſubſtraction of tithes, if a fourch part of the value of the church value of the 
be not demanded, | FF”, church. 


By 


Vide ante, 
_ (F. 4.) 
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By the /. 27 H. S. 20. and 32 H. 8. 7. any perſon, eccleſiaſtical 


or lay, may convene for ſubſtraQion of tithes before the eccleſi. 


aſtical judge. 
And by a proviſo in the ft. 32 H. 8. and 2 & 3 Ed 6. 13. a 


ſuit for- ſuch ſubſtraction ſhall be before the eccleſiaſtical judge, 


and not before any other judge. 
So by the. 2 & 3 Ed. 6. 13. if predial tithes be carried away 


| without being ſet out, c. the party may ſue for the double va. 


ue before the eccleſiaſtical judge, according to the eceleſiaſtical 


(G. 6.) 
Or if it be 
between 
ſpiritual 
perſons. 


laws. 
And therefore, in all caſes where a ſuit lies by ſpoliation in the 


ſpiritual court for the right to tithes, no prohibition ſhall go; vix. 


where the right to the patronage or preſentation cannot come in 


debate. F. N. B. 37. £. 51. C. Vide Difmes, (M. 1.) 
But where the right of patronage may come in debate, a pro- 


hibition goes; for there ſpoliation does not lie; as if the defen- 


dant does not claim by inſtitution. Yide Diſmer, (M. 1.) 
Or claims by the preſentation of another patron. Yide Difmes, 


(M. 1. — Ante, (F. z.) 
Or above the fourth part of the value of the church. ide 


Diſmes, (M. 1.) 

So if a ſuit be in the ſpiritual court for tithes, where the queſtion 
is, whether they belong to the parſon or the vicar, no prohibition 
goes; for both are ſpiritual perſons. R. 2 Rol. 310. l. 25. 2 Rel. 
55. 2 Bul. I57. 1 Leo. 94. 128. 

[As in a libel again a pariſhioner for tithe of turnips; who 


pleads a cuſtom to pay to impropriator. 
Or whether they belong to the parſon or the chantor. R. 2 Rol. 


310. . 25. 


Though one of them claims by letters patent. R. 2 Rol. 310. 


L. 45. 
So if a ſuit be between the vicar and the leſſee of the impro- 


priator. Dub. V, g. 79. 


So if a ſuit be by a parſon vas an impropriator being a 
layman, where the queſtion is only, whether they are great or 


{mall tithes. 


Though the impropriator inſiſts that by cuſtom the land * 
to be ſown with corn. R. 2 Rol. 3 10. J. 50. 311. J. 35. 312. J. 3 
Or if a ſuit be for a portion of tithes in the pariſh of B. and bh 


parſon of B. claims pro interefſe ſuo. R. 2 Rol. 312. I. 20. 
Though the bounds of the pariſh be in diſpute, R. 2 Rol. 312. 


I. zo. 


Bo if a ſuit be againſt A., being a pariſhioner, for a portion of 
tithes, or upon a modus, who inſifts that it belongs to the vicar, 
or vice verſa, R. 2 Rol. 311. J. 10. Mo. go7. Godb. 50. 

Or to him, by a leaſe from the vicar. R. 2 Rol. 310. J. 30. 


Or to the vicar, by endowment of the parſon. R. cont. 7. Car. 


ul R. acc. 11 Fac. 2 Rol. 3 10. I. 35. Semb. cont. Mo. 780. 


(If the archdeacon ſues for procurations, though int a 
curate, where there is a rectory impropriate, and no vicarage en- 


dowed. Saunderſon v. Clagget, P. 7 E. Sir. 421.] 8 
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go if a ſuit be in the ſpiritual court for tithes ſubſtracted or de- Ar 7.) 


| tained, no prohibition goes. Vide Difmes, (M. 2.) Or if t 
5 the pariſhioner alleges a cuſtom to take back 30 e 
ſheafs of tithes ſevered, without more. Semb. Godb. 234. of tithes, 


Though the pariſhioner ſevers his tithes, and aterwards carries He. 
them away, Mo. 912. Cro. El. 607. 

Though the pariſhioner has made a compoſition for thaw by 
parol, if there be not a leaſe for life, or for years. R. Carth. 70. 

So if the ſuit be for a modus. Lat. 125. 3 Bul. 241. 

Or for tithes due only by cuſtom. Pal. 380. 

But if a ſuit be in the ſpiritual court for tithes of things, for (G. 8.) 
which no tithes are due per legem terre, a prohibition goes. R. Except 
1 Rol. 379. 1 Rol. Abr. 635. C. 641, 642. 644, Cc. Seld. de where no 


Dec. ch. 14. / 3. Vide Diſmes, (M. g. ) e 
Or for tithes of barren land, n for ſeven years by the As where 2 

J. 283 Ed. 6. 13. : thing by 
Or for tithes in /p:cie, where a perſonal tithe only is due. law is not 

2 Cro. 523, 524. titheable. 


So if the ſuit be for tithes of a prebend from a biſhop, who 


| preſcribes (as he may, being a {piritual perſon) in non decimando. 


R. 1 Rol. 264. 

Or for tithes from a parſon, for his glebe, to the vicar. N. 
Cro. El. 578. Vide ante, (G. 6.) 

So if a ſuit be for tithes due by cuſtom, where the euſtom is de- 


nied, a prohibition goes till verdict for the cuſtom. R. Het. 17. 


So a prohibition {hall go where a ſuit is in the ſpiritual court (G. 9. 
for tithes of lands diſcharged by the /. 31 H. 13. Jide Or is Fi 
Difmes, (M. 9.) 2 by 

Though the plea be double, or informal; for if no tithes are * 
payable, : a prohibition goes. Semb. E, g. 191. 

So where the ſuit is for tithes in kind, when a pariſhioner pre- (G. 10.) 
ſcribes in modo decimando,— What made is good, vide Diſmes, Or 2 _ 
(E. 10, e.) 1 

Or when the ſuit is upon a . decimandh, and the modus By OO 
denied. Lat. 210. 

Or a different modus alledged. R. 1 Rol. 419. Vent. 32, 

[A prohibition cannot be granted on a ſuggeſtion of a modus, 
till the modus is pleaded below. Slone v. Harwood, II. 10 G. 2. 

B. K. H. 357. 

[If a man libels for tithes in kind, and deſendant inſiſts on a . 
mus, but permits the ſpiritual court to proceed to ſentence, he 
i too late to apply for a provubition. ty v. Whitehall, AM. 171 7. 
in Sc, Bunb. 17. 

So thougli the pariſhioner preſcribes that the parſon ſhall have 
every tenth ridge of land ancipiendo ab ecclefia, and afterwards by 
covin omits to ſow thoſe ridges ; for that docs not intitle the par- 
fon to tithes in kind; but he ſhall have an action upon the caſe for 
the fraud. R. Ao. 913. | 

T hough the ſuit be by the vicar, and a modus is alledged to be 
pad to the parſon. R. 1 Sid. 332. 8 

0 


- * G 


80 where A. claims a portion of tithes in B.'s pariſh by pre- 
ſcription, and B. ſues in the ſpiritual court for them; for the 
preſcription is a temporal matter. Per 2 J. Godb. 45. Vide ante, 
(G. 6.) = | 

So if the defendant in the ſpiritual court claims the tithes by a 
leaſe ; for the validity of the Teaſe is determinable by the common 
law. R. 1 Rol. 61. Vide ante, (F. 14.) 

So if the defendant lives within an hamlet, where there is a 
chapel of eaſe, and out of his tithes maintains a clerk there, and 

pays a certain ſum by preſcription to the parſon for the reſidue, 
R. 4 Leo. 24, 25. £ | | | 

So if the ſuit be for tithes againſt B. who pleads that he ſet ofit 
his tithes, and the plea is diſallowed, becauſe he did not give notice 
of the ſeverance to the parſon. Carth. 143. x 

If the ſuit be againſt the vendee of hay, corn, Cc. after ſeve- 
rance ; for they are due from the occupier of the lands, who ſold 
it. R. 2 Rol. 78. CLF REED 

If in a ſuit for tithes for wool, the defendant alleges a cuſtom 
to pay at Lammas, and the ſpiritual court diſallows it. R. Cro. 


El. 702, 
So if the ſuit be for tithes, where a compoſition 1s made for 


them between the parſon and pariſhioners for life or years, 
Though the compoſition be by parol, if it is not determined. 
Sen. cont. Carth. 70. ! | 

Though the compoſition be with A. his executors and aſſigns, 
during the life of the parſon, and AH. afterwards leaſes to B. at 
will, and the parſon ſues B.; for he has a remedy by law upon 
the contract againſt H. though not againſt B. K. Pal. 377. 
Otherwiſe, if the agreement amounts only to a covenant, not | 
to a leaſe or compolition, 2 Rol. 121. 

[If a modus is pleaded to a libel for tithes by the vicar, and the 
defendant applies for a prohibition, on a ſuggeſtion that the tithe? 
are due to the impropriator ; yet if it appears that they are exa- 
mining witneſſes below to the modus, prohibition ſhall go. Hood 

„% „„ BK. #2, 203] © - | 

[If eceleſiaſtical court refuſes a plea of parol agreement witl 

the agent of impropriator for purchaſe of the tithes, the corn 
being then ſevered, prohibition goes. Chave v. Calmel, P. 6 G. 3. 

3 B. M. 1873. | % | 
(G. 11.) So by the /. circ. agat. 13 Ed. 1. Cart. cleri. ꝙ Ed. 2. 1. the 
For obla- court chriſtian ſhall hold plea for oblations, obventions, mortuaries, 
e gs penfions. 5 Co. 9. a. De Fure Eccl, | 
penſions. Oblations comprehend the cuſtomary payments of every com- 

| munieant, or for marriages, chriſtenings, churchings, or burials, 

By cuſtom, in many places, 24. is due as an oblation for eve!) 
communicant at Eaſler, and in London 4d. for each houſe. 

By the ft, 2 & 3 £7. 6. 13. every perſon, who ought to pay 
his offerings, ſhall yearly pay them to the parſon, Ec. where he 
dwells, at the four offering days accuſtomed for four years pal 

or otherwiſe at Eater. EEE: 11 


PROHIBITION. 


And if a ſuit be for thoſe oblations in the ſpiritual court, a pro- 
hibition does not lie. 8 

But à prohibition goes, if, by cuſtom, nothing is due for obla- 
tions. : | 


80 if a ſuit be in the ſpiritual court for a mortuary due by law, 
a prohibition does not lie. Dub. Carth: 97. . | 


But by the /f. 21 H. 8. 6. none, on pain of 40s: and the value 


of the ſum taken, ſhall take any mortuary, or any thing for it, 


but in places where mortuaries have heretofore been uſed to be 


id. „ | 
of then no mortuary ſhall be demanded, where the moveable 
of the deceaſed are under ten marks. | | 


And no more than 3s. 4d. where his moveable goods are ten 


marks value, clearly above his debts, and under 3o/. 
And no more than 6s. 8d. where, at his death, his moveable 
s are 3ol. value, or more, above his debts, and under 40ʃ. 
And no more than 10s. of what value ſoever his goods be. 
And that no perſon pay more than one mortuary, and that at 


tlie place of his moſt dwelling or habitation. 


And that no mortuary be paid for a feme covert, child, or any, 
not a houſekeeper, nor any way-faring man, not having re- 
lidence where he dies, whoſe mortuary Hall be paid at the place 
where he moſtly dwelt. 


Provided, that the biſhops of Bangor, Landaff, St. David, S:. * 


Aſaph, and the arehdeacon of Cheſter, may take tuch mortuaries of 
the prieſts in their dioceſes or juriſdictions, as have been aceuſ- 


tomed. 


Provided, that where leſs than the rates beforeſaid hath uſed to 
be paid, no more ſhall be paid than uſual. | 


And therefore, upon a ſuggeſtion, that no mortuary is due by 


cuſtom, and that a plea of it was denied in the ſpiritual court, a 
prohibition goes: for the cuſtom ſhall be ſuch as is allowed by the 
common law. R. Lut. 1069. Semb. 3 Mod. 268. R. Cro: El. 
151. Dub. Cro. Car. 238. . 6 5 

But if a ſuit be for a penſion in the ſpiritual court, a prohibition 
does not go. F. N. B. 51. B. 2 Inſt. 491. 2 Sho. 97. 1 Vent. 
120. R. 2 Cro. 217. | 

And ſhall be diſallowed in all caſes, where a penſion is claimed 
by the ordinance of the ordinary, as a judge ; for the ſuit for it 
ought to be there. Cro. El. 675. EAT 

So if the penſion commenced by grant of the patron and ordi- 
nary, thongh annvity lies for it ; for it may be ſued for in the ſpi- 
ritual or temporal court. Cro. El. 675. | 

Or if it be claimed by preſcription. F. N. B. 51. B. Cont. 
2 Infl. 491. Acc. 1 Sid. 146. 1 Vent. 3. 120. 265. 1 Sal. 58. 
; Though the preſeription be alleged, as is uſual in the eccleſiaſ- 
tical court, only for 40, 50, or 60 years. R. 2 Cro. 666. : 

80 prohibition does not go, though the ſuit be in the ſpiritual 
court before a demand ; yet the /f. 34 H. 8. 19. ſays, if vilfully de- 
wed. R. 2 Rol. 300. J. 45. . 


Vor. VI. K . e A fortiorig 


* 
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fons. R. Godb. 196. | 


_ juriſdiction is ſaved. Hard. 181. 


 Godb. 196. 


(G. tz.) 
For vio- 
lence to a 
clerk. 


in the ſpiritual court, and the plea is refuſed, a prohibition goes. 


nufance. Sal. 134. Bro. Furiſdiftion, 20. Vide ante, (E. 6.) 


PROHIBITION- 
A. fortiari, if ths ſuit be there for a penſion between ſpiritual per. 


$06 a prohibition does not go, though the penſion commenced 
upon an appropriation by the pope's bull; though by the /f. 28 
H. 8. 76. bulls of the pope are now void; for this was only in- 
ducement to the title, which ſubfifts by the grant of the penſion. 
R. 2 Lev. 251. 1 > | 5 

So a prohibition does not go to a ſuit there for proxies, c. by 
preſcription or grant; for by the ,. 34 H. 8. 19. the eccleſiaſtical 


But a prohibition goes, if the preſcription be denied. 1 Vent. 265. 
If he ever had ſued for it by a writ of annuity. F. N. B. 51. B. 


If it be granted by deed. Semb. 2 Inft. 491. ET 
- U it be claimed by one who cannot preſcribe ; as a curate of u 
chapel of eaſe ; for he is removeable ad libitum. Sal. 506. 

So by the /. Circ. agat. 13 Ed. 1. the court chriſtian ſhall hold 
plea of violence to a clerk ; and therefore, if a ſuit be there to 
puniſh, by eccleſiaſtical cenſures pro ſalute anime, a violence done 
to any one infra ſacros. ordines, no prohibition hes, F. N. B. 51. 
K. 52. F. 2 Infl, 492. Sal. 548. 5 „„ 

But if a clerk ſues in the ſpiritual court for an aſſault, after an 
action by him, tried at the common law, and a verdict againſt him 
upon fon aſſault demeſne pleaded, if the defendant pleads fon afJau!t 


dei, 
And 3 a prohibition does not lie, if a libel be to —_ 
one to penance, who does not perform his oath or promilc. 
2 Rol. 283. l. 35. 40. ie | 
for perjary in the ſpiritual court, in a cauſe within their co- 


But if the ſpiritual court proceeds againſt any for a falſe oath 
in a temporal court, or in a temporal cauſe, a prohibition lies; 
= -14/ os aon mutat fidei interpoſitio. 2 Infl. 493. 2 Ro. 
383-0. 275. | 

As againſt a juror, who gives a falſe verdict. 2 Rol. 304- J. 20. 

Or an indictor, who gives a falfe oath on an indictment of felony. 
R. 2 Kol. 304. J. 15. 5 

So if a libel be againſt one who ſwears to pay a debt, make 2 
feoffment, c. and does it not. F. V. B. 43. D. 2 Rol. 283. l. 30. 

If he ſwears that he will not ſue an action, and afterwards ſuc? 
it. F. N. B. 42. J. | 

So if he takes a will out of the ſpiritual court, and gives a bond 
to re-deliver it, he ſhall not be ſued for a breach of his faith, if 
he does not re-deliver it ; for there is a remedy upon the bond 
2 Mod. Ca. 327, 8. | | 45 


is 


 PROHIBITLON | 
Bo if a man he cited aq 8 witnzſa in the ſpiritual court, TY 


hibition does nat lie. 
Or to make anfwer upon oath to à libel fo 2 matter 3 their 


the chureh. R. 1 Vent, 339. K. 2 Lev. 247. 
Or to take the oath of a churchwarden. K. 2 Mod. I 18. 


cuſation of himſelf, a prohibition lies, 2 Mae, 118. 278. Vide 
Serement, (B.) 


niſhment. 
Though the matter be noterious ; as that he was with his head 


Reporter. 1 Sid. 232, 
plea for defamation, when damages are not demanded.. 


libel be, that the defendant called him heretic, /chiſmatic. 2 inf 
492. R. 4 Co. 20. 7 Co. 44. 

That the defendant charged him with adultery, F. NM. B. 51. I. 
Or uſed words which accuſe directly with incontinence. R. Tut. 
1038. 1042. 


ſince 8 Car. R. Cro. Car. 110. 2 Rol. 297. J. 45 R. 1 Sid. 


Cont, before 8 Car. Jon. 44. Vide 2 Term Rep«47 
[** Thou art a jilt and a 3 ; prohibition * per Cor. 
Ferguſon v. Cuthbert, H. 1728. Bunb. 260. Str. 823.} f 
[4 Mel! Winter is a whore, and a common whore, and plier 
in a bawdy-houſe,” refuſed after ſentence. Head v. Ii inter, * 
1731. Huub. 312. 


You are a Welch jade, with an averment that that 1 LY 


whore, R. 2 Rol. 297. J. 45. 
He is a whore-maſter. R. Sal. 692. Shin. 390. 


; Ho is a cuckald, if the libel be by the huſband and ia Lok | 


: 1038. 2 Kol. 296. J. 40. Cont. 1 Sid. ag Cont, ger Holt, S 
692. R. 2 Lev. 66. 3 Whit 3 

7 He is a pander of A, Per 2 cok. 2 Kal. 295. l. 53. 

She will be a meddling with a 2 Rol, 295. l. 44. 


He is a fon of a whore, without more ; for that imparts that 57 | 


2 182 baſtard, and his mother a whore. K. 3 Lev. 119. 

* A cuboldy Enave. N. Cro. Car. 339. 

5 Tou cu "A, s whore before he married you. R. 3 Lev. 1 37 

5 He keeps a whore in his bouſe. R. 3 Lev. 350. 

- She has bad a baftard, Dub. Sho. 337. 

; 8 Hei = a _ for that imports that he knows of the adultery of 
$ wi al. 692, + 

2 Though the words import a ſpiritual crime, which, in ſome re- 

1 ſpect is puniſhable by the eommon law, if the ſpiritual juriſdictien 


i3 not taken away; as if he ſays, A. keeps a ada for 
Ls - though 


conuſance; as to diſcover whether he has paid a rate for repairing 
But if any be required to take an bath, which tends to the 7 | 
Or to diſcover a thing, whiek may ſubjea him to eenfure ax pu- 


covered in church at divine ſervice. Cont. per Wind. ſed 2, per 


As if he tad, you are 4 whore ; for no prohibition lies for it | 


404. 433. 1 Mad. 21. 1 Vent. 7. 61. 220. R. 2 Lev. 63. 
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So by the Af. Circ, agat. 13 Ed, 1, the court chriſtian ſhall hold 8 1 5 


Where the defamation charges a orime merely ſpiritual ; : ag if the mation. 


PROHIBITION. | | 
th it be indiQable, the ſpiritual court has a concurrent juriſ. - 
. 2 Rol. 296.1. 5. Cont. Nay, 117. Vide infra. oy 
1 bong is a common bawd. R. 2 Rol. 295. l. 5. Fon. 246. 

Theu art a whore, and thy children baſtards ; for the ſtatute 
faves the ſpiritual juriſdiction. 2 Rol. 296. J. 25. $1 
A brandy-noſed whore, and drinks brandy. R. Sal. 693. 

I he ſays of a widow, ſbe was never married, and what is her 
fon? R. Carth. 498. | Ma 

So if the defamation imports any charge whereby he may have 
prejudice in the ſpiritual court; as if he ſays of a parſon, he will © 
preach nothing but lies and malice in the pulpit. R. 3 Lev. 17. 

He lies with all the women in the pariſh. R. 3 Lev. 18. 

So if he ſays of a parſon, ſpeaking of his function, he it 4 
Enave. N. 2 Rol. 297. l. 40. Per Holt, 8 W. 3. (Con. 
Rep. 25.) Semb. Lut. 1054. 1 Sid. 393. f 

If he ſays of any man, you are a ſon of a witch ; for it is an 
impediment to the taking of orders. R. 2 Rol. 295. l. 5. 1 Rol. 


407. | | 3 
He will not hear a miniſter ordained by a bifſbop. R. 2 Rol. 299. 


J. 42. ä | 

$o there ſhall be a libel for defamation, though provoked by 
feurrilous words. R. 3 Lev. 137. Semb. Lut. 1054. 

But if a libel be for words which are actionable, a prohibition 
goes; as if they charge with felony. . F. N. B. 53. F. K. 
5 Rol. 295. l. 10. Fon. 246. 22 Ed. 4. 20. Mo. 906. R. 
Jen. 320. | 'E 

Or with perjury. 2 nfl. 493. e 8 

So if he ſays, he war forſworn before a judge : for they are ac- 
tionable, if well alleged. R. 2 Rol. 297. I. 5. 

So if he ſays of an heir, he is a baſtard. 2 Rol. 292. J. 14. 
Of a woman in London, ſbe is a whore. Lut. 1040. 1042. 
. Thyer v. Eaftwich, H. ) G. 3. 4 B. A. 2032.) 

« You are a cuckoldy old rogue, and was cuckolded by a por- 
ter,” ſpoke in London, prohibition granted. Vicars v. Worth, 
_ M.8 G. Str. 411.} Se | 
(“ You are cuckoldy dog, and bid the bitch your wife come: 
out, ſpoke in London, prohibition granted. Hodghins v. Corbe!, 
H. 9 G. Sir. 545.] | % 

For the word whore, though it appear on the face of the libel 
to be ſpoke in London, where action lies for it, prohibition deni- 
ed after ſentence. Argyle v. Hunt, T. 5 G. Str. 187. For 


347. 7 

2 per Cur.— Matter dehors the libel ſhall not be alledged after 
ſentence as _ for prohibition, it muſt ariſe out of the lib! 
ieſelf, in defect of juriſdiction; and in that eaſe it is never too 
late for ſentence ; and all are a nullity. 7bid.] 4 
[ [For the word frumpet in London, prohibition denied, becauſc 
after ſentence; on above caſe. Cook v. Wingfield. Fort. 347: 


Str. 555-1 1 


* g a 


PROHIBITION. 
If motion and rule to ſhew cauſe be before ſentence given 
below, for calling a woman whore, in London, but rule not ſerved 


& 11 G. 2. B. K. H. 392. Note, This is ſaid to have been 
ruled on another point alſo ; viz. that in the recital of the libel in 


the ſuggeſtion, the words are ſaid to be ſpoken in the pariſh of 
Faint B. in London, or in parts near adjacent; if it had 5 


by the proceedings, or by affidavit (which was now too late), to 


be in London. Prohibition ought to ſtand, for the ſpiritual judge 


had no juriſdiction. Andr. 7. N. B. This is contrary to Argyle 
v. Hunt, and Cock v. Wingfield, ſupra. ] 5 | 

Of any woman, ſbe is a bawd, and keeps a bawdy-houſe ; for it 
is indictable. R. "_ 44. Vide ſupra. 8 

No prohibition for“ You are a bawd.” Locley v. Danger 
field, M. 12 G. 2. Sir. 1100. Andr. 286. 

So if he ſpeaks in London, of a woman there, words tantamount 
to whore. R. 2 Mod. Ca. 114. | EE | 

| So if part of the words be actionable, a prohibition goes for 
the whole, though the others charge with a ſpiritual crime; as if 
he ſays, you are a whore and thief. 2 Rol. 297. l. 45. Per 
Twiſd. 1 Sid. 404. R. 3 Mod. 74. CN 9 


So if the words relate to a temporal thing, of which the ſpi- 
ritual court has no conuſance; as, you are a ſower of ſedilion among 


neighbours, R. 2 Rol. 295. l. 35. BEE PE 
He would have buggered me; for that offence is felony. R. 2 
Rol. 296. J. 50. - 2 8 


| He kept my wife in his houſe againſt her cvill, to male her his har- 
lot; for he might have falſe impriſonment. Godb. 63. | 


So if words are ſpoken in evidence at a trial, or proſecution 


for an offence of which they are ſpoken. R. 1 Rol. 61. 


So if the ſpiritual court refuſes a good juſtification of the 


words by the common law; as to a libel for ſaying, you had a 


laſtard, if the defendant pleads an order by two juſtices, which 
adjudged him the father of a baſtard, and the ſpiritual court diſ- 


allows the juſtification. K. 2 Cro. 535, 625. 2 Rol. 82. 
So if the words proceed from paſſion merely; as if a parſon 
calls another drunlard, upon which he ſays, you lie, and the par- 


ſon libels for it. R. 2 Rol. 295. J. 22. 297. l. 25. Semb. 
Lut. 1054. Godb. 446. 
[If one parſon ſays to another, © you are an old rogue, and a 


raſcal, and a contemptible fellow, deſpiſed and hated by every 


body,” prohibition lies. Muſgrave v. Bovey, H.6 G. 2. Str, 


946. | | ; 
if a man ſays of a parſon, he is a blockbead, and deſerves his 
gown to be pulled over his ears. R. Sal. 692. | ok 
Or, he is a fool, 'aſs, gooſe, fr. R. 2 Lev. 41. Godb. 447. 
If a man calls another drunkard. R. 2 Rol. 296. J. 30. 


Godb. 447. Mar. pl. 11. 103. R. Jon. $64,128 15 
on. 240. . 


Though 


Knave. 2 Infl. 493. 2 Rol. 296. J. 45. 
I Sid. 49. R. Sal. 548. 1 Rol, 247. 1 Vent. 2. 


till after ſentence,” prohibition ſhall not £0: Selby v. Torr, T. 10 


138 | 


70 


Py EO TT TT. — 


——ů— Ee —— ——U— —— 
— 


e . CEE OI — ERS 


i 


55 


(G. 15.) 


Though he be a parſon, if he does not ſpeak in rende to | 
his function. N. 2 Nol. 295. J. $6. Cow. ibm 40. R. 1 


Vent. 2 


bitch. 


PROHIBITION. 


1 Cid. 393 3. R. H. 8 W. 3. Cem. Rep. 25. 


546 | paulery rogues Godb. 447. 
So if a man calls another, fon of a whore, and thy mother is . - 


R. 2 Rol. 296. I. 20. Vide ſupra 


If he ſays, you are a yuean. R. 2 Kol. 9 15. 1 Rol. 217. 


If he ſays of à parſon, he is @ cburl, or blackſmith's ſon, 2 Inf, 


493. 


Of 


2 Rol. 297. l. 25. 


a proctor, he is a ſcabby Inave, and * bumb-bailiſ, R. 


2 Rol. 297. l. 15. 
If he ſays, he is the devil, Belebbub, Ee, Sal. 692. 
Vet, after ſentence, a prohibition ſhall not be granted, becauſe 


they were words of paſſion, whete the ſpiritual court has conu- 


ſance. 


Semb. 3 Lev. 350. Lui. 1054. 


Nor after a plea which ſubmits to the juriſdiction. 1 Veni. 10. 
. 

[Where prohibition is bene for a matter not appearing on the 
fact of the proceedings to be out of the juriſdiction, the ſuggeſtion 
muſt be verified by afſidavit; therefore, though there is a cuſtom, 
and that cuſtom verified by affidavit, that whores, and calling a 
woman a whore, is puniſhable at Briffol by common law; yet if 
there is not an affidavit that the words were ſpoken in Briſtol, pro- 
hibition ſhall not go. Hinds v. Thompfon, M. 12 G. 2. Andr. 299. 
Driver v. Driver, H. 12 G. 2. Andr. 304. V. B. In this caſe 
it was ſaid, the ſame thing was held in Argyle v. Hunt, ente.] 

{Yet a rule to ſhew cauſe was granted, why prohibition ſhould 
not go, for calling a woman ſtrampet in Briſtol, though there was 


no affidavit of the cuſtom, Power v. Shaw, P. 17 G. 2. 


Wi. 


62.] 


So the ſpiritual court, by conſent of parliament, and the cuſtom 


Formatters of the realm, has conuſance, of matters matrimonial and teſta- 


| ——_— 2 though they do not belong to them originally. 2 
1 


48 
As of marriage, mo baſtardy. 5 Co. 9. a. De Fure Eecl. 


By t . 18 Ed. 3. ft. 3. ch. 2. if on demand of clergy, it 


be allege 


thar the #3 hath married two wives, or a widow, 


the juſtices ſhall not have cognizance, or power to try the bigamy, 
but it ſhall be ſent to the ſpiritual court. 
By . 5 H. 8. 22. a perſon married within the Levitical 


be. ect 


in their juriſdictions, and no other authority. 


* therefore, if a libel be for a marriage without licence; | 


or banns publiſhed, a prohibition does not 80. K. Fon, 159 
Vide infra. 
Or by an inſufficient licence, or not purſuing it. R. Fon. 2 
{The ſpiritual court has juriſdiction to proceed againſt pe < 
for clandeſtine marriage, under the former canon law, received 
> allowed, (but not under the canons of 1603,) per Harndticke 
C. J. & tot. Cur. Middleton v. Got, M. 10 G. 2. Str. 1056 


8. K. H. 326.] 


[Nor 


{cparate by the ſentence of the archbiſhop or biſhop | 


r 


: PROUCTDITL ON +- 235 
| {Nor has the far. ) ff 8 W. 3. c. 35. which inflicts a penalty | 
taken away that antient juriſdiction. Zbid.] 

CIf, therefore, a man and his wife are ſued 3 being 1 
before eight in the morning, without licence or banns, prohibi- 
tion ſhall go as to the time, which is only againſt canons of 1603, 
and a conſultztion as to the reſt, bid. 

So if it de for puniſhment of an inceſtuous marriage after the 
death of the wife; if they do not proceed to diſſolve the marriage, 
and baſtardize the iſſue, Sal. 548. 15 | 

So if it be to diſſolve an inceftuous marriage; whaby the ie 

will be baſtardized. R. 2 Jon. 213. 
The ſpiritual court may hold ſuit for marrying wife's fiſter's 


daughter. Donny v. Afbwell, P. 3 G. Sir. 53.] 
To repeal an adminiſtration to a ſecond wife, baut the firſt 


wife is living; whereby the iſſue by the ſecond will be a baſtard. 
Sli. 10. 

So if a libel be in the ſpiritual court for a marriage-portion, a 
prohibition does not go; as for ſuch a ſum promiſed to be givev 
with his daughter in marriage. F. N. B. 44. 4. 

So if a libel be in the ſpiritual court, that he married without 
licence; though the marriage was by an incumbent of a dona- 
tire within his precinct. K. per 3 J. 1 Mod. 22. 

But a prohibition lies, if the NOR court queſtions the mar- 
riage after the death of the _— + ge 614. KR. Sal. 548. 

Or queſtions the power of the archbi grant a licence by 
the /. 25 H. 8. 21. without publication ö R. Jon. 259. 
So if a libel be clitatione maritagii, after . the Kuſband is 
convicted of felony 1 in ul ing her for his ſecond wife. R. 3 Mod, 
164 
So if a libel be to baſtardize "Wh directly; for legitimacy ſhall 
be determined by the common law. Sri. 10. 

So if a libel be, by practice to diffolve a marriage for inceſt, and 
baſtardize the iſſue, upon confeſſion of the party 15 Semb, 2 
Jon. 213. 2 Mad, 3 14. 

So for a matter teſtamentary, the ſpiritual court (though it had (G. 16.) 
no juriſdiction originally) yet ſhall have it at this day ; and there- F i Weg 

fore the probate of a 1 for perſonal things ſhall be properly in” 3 MY 
the ſpiritual 11 my no prohibition gocs. Sal. 552. Jide Ad. As the pro- 
mint ration, .( tate of a 
| if a a ly Ras . things ſonal, and alſo. for land, being will. 
intire, it ſhall be proved in the {piritual court, and no prohibition 
goes as to the land; for the probate there, as to that, does not 
prejudice, but ſhall be null. R. cont. 2 Rel. 315. J. 10. for it 
ſhall go as to the land, 80 it was, R. 2 Cro. 346. R. Cro. 
Car. 165. 115. 2 Rol. $15.1, 20. R. 6 Co. 28. 5. 1 Nol. 21, 
358. 2 Rol. 431. R. Pal. 120.— But afterwands it was R. that 
ſhould not go for any part, Per 2 J. Cro. cont. 2 Rol. 315. 
„ 50. Gro. Car, 391. 396, Fon. 355. K. per tot. Cur. 1650. 
= 315. J. 40. 25 Sal. 552, 3. Per Hale, 1 Mod. 90. 
ard. 313. 
So the probate of a will for things perſonal, and land, ſnall not 


he prohibited in the . court, though the queſtion there be, 
whether 
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whether the teſtator was compos ; whether the will was revoked, 
Sc. which avoid the whole will ; for the determination there will 
not be evidence in a trial upon the will for the land at the com- 


mon law. Cro. Car. 396. 2 Rel. 315. J. 5. 15. 30. 4 Sal. 552. 


Har d. 131 . 
So the probate of a will of a feme covert, of things in action, 


or which ſhe had as executrix (of which ſhe may make a will) 


3 
Bequeſt of 


a legacy. 


generally, 82 264, b, 


ſhall not be prohibited in reſpe& of her coverture. Per North, 
1 Mod. 211. Per Holt, Sal. 313. 

So if the eccleſiaſtical court allows a will by an infant of ſixteen 
years; for the conuſance belon Pnge to them. R. 2 Jon. 210. 

So a fuit for a legacy ſhall be properly in the ſpiritual court ; 
tor . is not a deht, but due only by the will, and no prohibition 

F. N. B. 50. O. 51. H. 53. C. 1 Vent. 233. 
Though = 3 be a chattel real; as a . term, Ec. 


F. N. B. 4 
So if a — — deviſes, that his executor pay a debt to his cre- 


ditor ; it ſhall be a legacy, for which the creditor ſhall ſue in the 


ſpiritual court. F. N. B. 44. B. 

Or 10l. in ſatisfaction of a debt of 5/, for it is a new ſum of 
which no part was due. R. 2 Rol. 284. J 25. 

So if he deviſe, that the goods of the pariſh, which he took by 
wrong, be re- delivered. F. M. B. 52. 

If he deviſe a cow, Cc. for repair of the church, F. N. B. 

. 

80 if he deviſes ſo much per ann. in the nature of a rent, 

to be paid out of a chattel z as out of his ſtock. R. 2 Rol. 284. 


J. 30. 


R. 2 Rol. 285. 
Or out of a debt due by A. 2 2 Reb, 4 3 

Or out of the profits of lands (part 2 and part frechold) 
for ſeven years, and afterwards the years elapſe, and the deviſee 
of the lands die. before payment; for account does not lie againſt 
his executor. R. per 4 7 Williams dub. 2 Cro. 279. 

[An executor may be ſued for a legacy in the court where 
ne proves the will, though he does not live in that dioceſe, and 


10. 


prohibition does not lie. Edgeworib v. Smallridge, M. 3 Gi: ; 


Str. 847. 

But a prohihition goes, if a ſuit be there upon a deviſe of lands 
or tenements. F. V. B. 43. F. R. Pal. 120. 

Or for a legacy deviſed to be paid out of lands of which he 1s 
ſeiſed in fee. R. 2 Rol. 284. J. 35. 

Tm it is to be paid out of land, if there be not perſonal 
aſſets. R. 2 Rol. 284. J. 40. Poph. 58. 

Or to be paid upon a ſale of lands. R. 2 Kol. 284 J. 5ox 
Hob. 265. 

Or if a deviſe be, that land be fold, and the money employed 
in the payment of legacies, R. 2 Rol. 285. J. 15. Hob, 265. 
Dy. 151. But cont. per 3 7 where it was for payment of legacies 


Or out of the re of a term for years; oy that is a chattel. 


PHHOUHITBBITEON. 
So if a ſuit be for that which is a legacy in a court of equity 
only. 2 Rol. 285. J. 32. Hob. 265. | 90g 
80 if a ſuit be for the revocation of a guardianſhip appointed 
by will, purſuant to the /. 12 Car. 2. 24. for the temporal court 
is to determine whether the appointment be purſuant to the ſta- 
tute. KR. I Vent. 207. . | 


So if a ſuit be to have money raiſed by ſale of lands put into 


the inventory; for by the /,. 21 H. 8. 5. it is not accounted 
goods and chattels of the teſlator. R. 2 Rol. 285. J. 25. 30. 

So if a bond be given for a legacy; for thereby it becomes a 
debt. R. Tel. 39. 2 Mod. Ca. 327, 8. Vide ante, (F. 5.) 


So a prohibition goes, if the {piritual court proceeds to grant 


probate of a will, which is not ſo by the common law; as of a 
will of a feme covert made by covenant or agreement of the huſ- 
band; for it is not properly a will. Per North, 1 Mod. 211. 
Per Holt, Sal 313. | | 

If a probate be by a peculiar, where jt ought to be by a biſhop; 
or, & contra. Per North, 1 Mod. 211. 
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So if a ſuit be in the ſpiritual court for the granting or re- (G. 18.) 
aling adminiſtration, in cafes where the temporal law does not Grantingar 


difallow it, a prohibition does not go; for it is a matter of ſpi- 
ritual conuſance. | | 


repealing 
adminiſtra» 


So if adminiſtration to A. be repealed, and granted to B. who tion. 


ibels againſt A. to account to him, a prohibition does not go. 
R. 1 Rö | 


But if a ſuit be for a temerarious adminiſtration, and hindering | 


him from making an inventory of the goods, a prohibition goes; 
for by theſe means the property of the goods will be there deter- 
mined, R. 2 Rol. 287. l. 45. ; 
Or the huſband of an adminiſtratrix be ſued, after the death 
of his wife, for waſting the goods. R. 2 Rol. 30g. l. 32. 40. 
So if a ſuit be to repeal an adminiſtration without cauſe, after 
a grant of it, a prohibition goes; for their power is executed 
I. Cro. Car. 63. 202. R. 1 Sid. 179. 472. 1 Lev. 186. 305, 
Ray. 93. Vide Adminiſtrator, (B. 8.) 55 | 
Vet if ſurprize or colluſion in obtaining the grant be ſuggeſted, 
a prohibition does not go. R. F, g. 304. Ss 


So a prohibition ſhall go, if a ſuit be for adminiſtration from 


the archbiſhop, &c. where there are not bona notabilia. Per 
North, 1 Mod. 211. | | | "a 


So the eccleſiaſtical court may require the exhibiting an in- (G. 19. 
ventory of the goods of a teſtator or inteſtate, with their true va- Exhibiting 


lue, within a year, 


But if the eceleſiaſtical court charges the executor or admini- tory. 


ſtrator above the value of the goods, becauſe an inventory was not 


duly exhibited, a prohibition goes, Poph. 58. 


So the ſpiritual court may appoint a guardian or curator for (G. 


the goods of an infant, who has no land. R. 2 Lev. 217. 


an in ven- 


20.) 
Granting of 


Which curator may ſue there for detaining the infant. Dub. | om 
1 | 8 


2 Lev. 219. 


But 


PROHIBITION. 


But if an infant has a guardian by tenure or will, or otherwiſe 
by the common law, the ſpiritual court cannot appoint a curator 
for the infant. 2 Lev. 217. | | 

So if a libel be, that a curator appointed by the ſpiritual court, 
generally, ought to have the cuſtody, a prohibition goes; though 
in the anſwer to the ſuggeſtion, it be inſiſted only, that the ſpiri. 
tual court ſhall appoint, where none 1s appointed by the common 
law. R. 2 Dev. 217. Fs ng | | RE 

And it is ſufficient for a prohibition, if it be ſuggeſted, that the 
father has appointed a guardian, without ſaying how. Per Scrogs, 
2 Lev. 219. | TN 

(G. 21.) So the ſpiritual court may require an executor, or adminiſtrator, 
Account- to account before them. 1 Kol. 123. 358. | 
ing by an $9 the ſpiritual court may oblige an executor to make diftribu. ' 
| SE. or tion to one, of his reaſonable part of the goods of the teſtator, ac. 
trator. cording to the cuſtom of Tort, though remedy may be by the 
common law. R. Lev. 128. | 


am, wo oc 


(G. 22.) The Spiritual Court, having Juriſdiction, ſhall proceed 
though it be contrary to the Rules of the Common Law. 


Where the ſpiritual court has conuſance and juriſdiction of the 
matter, a prohibition ſhall not be granted, though the proceeding 
there differs from the rules of the common law ; as if a woman 
after a divorce cauſs adulierii, by which the marriage is not difſole. 

ed @ vinculo, ſues there, for defamation within their conuſance, 
without her huſband. R. 2 Rol. 298. J. 30. | 
Or if a ſeme covert be ſued there for an offence within their 
conufance, without her huſband, 2 Rol. 298. J. 40. | 
Zo il a woman ſues for a ſeparation propier ſævitiam, and upon 
fentence for the huſband, the wife appeals ; the huſband, at his 
charge, ſhall tranſmit the record. Semb. Gro. Car. 16. 
So if a releaſe of the huſband, of a ſuit or coſts, pleaded to a 
ſuit by a wife divorced cauſd adulterii, be diſallowed. N. 2 Rol. 
„„ f 
1 So if : ſuit be for double damages, in not fetting out of tithes, 
againſt an executor ; though an action does not lie by the common 
law againſt an executor, upon the fat. 2 Ed. 6. 13. for the not 
letting out of tithes by the teſtator. R. Ray. 95. 
If a ſuit be there by an adminiſtrator of an executor againſt the 
executor of another, for a legacy by the firſt teſtator. R. Ray. 123. 

If the executor of an appellant proceeds upon an appeal by his 
teſtator ; for an appeal does not abate. R. 2 Lev. 6. 

If a charge of ſlander be, that he ſpoke ſuch words, vel bi 

ſimilia. R. 2 Gro. 159. * | | 
If they cite a corporation, by the members in their natural ca- 
pacity. K. Shin. 27. . = : 
So where a thing is mercly of ſpiritual juriſdiction, a probibi. 
tion ſhall not be granted, though proof be diſallowed, which would 
be ſufficient for the fact at the common law; as, if a prohate © 
; 8 | 4 2 


K 7, £7 


PRONMIBITION. 


_ for perſonal eltate be diſallowed becauſe the proof of it is | 


made only by a fingle witneſs. Vide ante, (F. 13. el, (G. 23.) 
So if the probate of a nuncupative will were dif Ly 

proved only by one witneſs. Carth. 143. 

12 &, | : | 

(G. 23.) S0 where it has Conuſance of the Principal, it ſhall 

| determine that which is incident. 1 


| $0 if a (alt be is be ſpiritual court for u thisg within heir es- 


nuſance, and a temporal matter becomes incident, it ſhall be de- 
termined there, and no prohibition goes. 12 Co. 65. Sti. 10. 
Carth. 143. Unleſs they proceed to try contrary to the courſe of 


the common law. Corp. 424. 


As if in a ſuit for tithes, payment be pleaded, and denied ; it 


ſhall be tried there. NR. 2 Rol. 305. J. 55. 1 Rol. 12. 

Though the ſuit be founded upon a modus decimandi. 2 Rol. 305. 
50. Hob. 247. 2 | 

So if ſimony be pleaded, for it may be tried there. R. Cre. 

80 in a ſuit for a legacy, if a releaſe be pleaded, it ſhall be tried 
there. 2 Rol. 307. I. 10. 1 Kol. 12. | 

Or a judgment, and no aſſets ultra, and it be replied, that the 
recovery was by covin. R. Mo. 917. 

If to a ſuit for tithes, an award be pleaded, and denied ; it ſhall 
be tried there. R. 1 Rol. 12. 

So if a ſuit be there for repairs of a church, and that by cuſtom 
the conſtable ought to collect; a prohibition does not go, if no- 
thing be diſallowed which is allowed by the common law. N. 
Hard. 510. | 


If in a ſuit for tithes ariſing upon his land, the defendant ſays, 


that it 18 the land of another. 1 Sid. 89. 

That the land lies in another vill. R..1 Sid. 89. EY 

If in a ſuit for tithes, the defendant ſays, that he agreed with the 
parſon for his life, paying ſo much per ann. and the plaintif- inſiſts, 
that for default of payment, the agreement is determined; for thc 
contract is not diſputed, but the payment only. N. 2 Rol. 42. 

If in a ſuit for tithes, the defendant ſays, that he ſevered them 
and permitted the gate to be open for the parſon to take them and 
the iſſue be, that the gate was not oven. Cro. El. 843, 4- 

If a ſuit be for a way by prelcription, for carrying away of 
1 9 and the defendant ſays, that the way is in another ho 
Jon. 230. Fo | 

If a ſuit be for tithes, and the defendant claims the rectory by 
froflment, which is denied; it ſhall be tried there. 2 Cro. 270. 

So no prohibition goes, though the right be ſettled by act of 
parliament, if the proceedings there be conformable to the common 


law; as in a ſuit by a mortgagor for tithes, where the ellate, by a 


private act of parliament, was transferred from the mortgagee to 


Sir V. Fuxmm, who claimed there pro intereſſe ſuo ; for he is not 


titled by the common law to the tithes, till he has recovered by 
gectment. R. 2 Lev. 64. y 
| But 


owed, being 


14% 


VPide ante, (F. 12.—G. 
pardoned. R. Mo. 855 


defendant is called baronet, when he is on 
. Ray. 219. 


\ PROHIBITION. 
But a prohibition ſhall go, if the ſpiritual-court 
puniſhment of au offence within their conuſance, after a pardon, 


. . 
As for defamation, - the offence charged by the words is 
So if the ſuit in the ſpiritual court charges thoſe who are dif. 
charged by the eommon law. 
15 it charges a defendant with coſts in a ſuit ex officio, and not 


| between party and party. Dub. Hard. 503. 


Or charges him only, who is not to be charged alone by the 
common law; as if a parſon ſues a leſſee of parcel of a reQory 
ſolely, for a portion of tithes payable out of the whole rectorp. 


"NR: 4 and 20; 


So if a ſuit in the ſpiritual court be determined contrary to the 
right by the common law; as, if a ſuit be by the executor of 4, 
for a legacy given jointly to A. and B. becauſe the ſpiritual court 
does not allow ſurvivorſhip. R. 2 Lev. 209. 

If an award, Cc. pleaded be diſallowed, when it is good by 


* 


lar, . de 12x 


So if the ſpiritual court difallows proof ſufficient by the com- 
mon law; as proof of payment by one witneſs. R. Hutt. 22. 
R. Mo. go. Per Hale, 1 Vent. 291. 2 Rol. 439. Cro. El. 666. 
Vide ante, (F. 13.—G. 22.) 

Or proof of the revocation of a will, by a ſingle witneſs 
Carth. 143. | 

So if the ſpiritual court difallows a plea of „ r where the 

y a knight. K. 


But there ſhall not be a prohibition, upon a ſuggeſtion that the 
defendant had only a fingle witneſs, if ſuch proof be not offered 
in the ſpiritual court, and refuſed for the inſufficiency of the proof, 
Carth. 144. R. 2 Cro. 270. | 

Or upon a ſuggeſtion, that a witnefs is rejected as not credible, 
when he would be a good witneſs by the common law. Carl. 
143, 4. 1 5 

"+ — a ſuggeſtion, that the proceedings there was ex mer! 
officio, without a preſentment, or proper —— ; for this lic 
within their conuſance; and if they do it, the remedy ſhall be by 
appeal. R. 2 Fent. 44. 


(I. 1.) Proceedings to obtain a Prohibition. 


BY the /. of 5g 2930 Ed. 6. 13. if any ſue a prohibition, 
| e ſhall 


c. deliver to the juſtices of the court a true copy of 
the libel, c. under his hand, and under it the ſuggeſtion. 

And before a prohibition granted there ought to be notice to the 
other party. a 

And therefore, it ſhall not be granted upon motion the laſt day 
of the term; for it 1s ſufficient to have a rule for cauſe the fir 
day of the next term, Lat. 7. 1 4 


a prohil . proceeds after 
the thing is diſcharged by the common law; as if a ſuit be for 
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ſon, ought to be proved. N. 1 Kol. 2, 3. 


PROHIBITION. 


So upon notice, the party upon a ſurmiſe ſhall diſcharge the 
ſuggeſtion before it is entered upon record. 1 Leo. 11, a 
Or the court may diſcharge the rule for a prohibition a, Ec. 
without putting the parties to join iſſue, or demur. 1 Sid. 163. 
[If the ecclefiaſtical' court appears clearly to have juriſdiction, 
and have pronounced ſentence, the court will not even grant rule 
to ſhew cauſe. Symes v. Symes, T. 32 & 33 G. 2. 2 B. M. 813. 
[There muſt be an affidavit, that the copy of the libel is a true 


one. Barnes, 427.] 5 | | 
III a civilian cannot be got to argue for it, none ſhall be heard 
againſt it, Barnes, 428.] | 


o the ſuggeſtion ought to be poſitive and direct ; for if a 


ſuggeſtion for a prohibition upon a libel for defamatory words, 


fays, that the words, if they were ſpoken, were all at one time, 


it is bad; for the words ought to be confeſſed. 1 Paul. 10. 


Lut. 1043. <a ö 
So if a prohibition be to a temporal court, there ought to be a 
ſuggeſtion. R. 1 Lev. 253. 1 5 8 


If a prohibition be granted, it ought to be ſerved before a ſub- 


ſequent proceeding to ſentence, or appeal. Vide pgſt, (K. 1.) 

And if it be ſerved, and the judge proceeds afterwards, an at- 
tachment goes; and he ſhall be examined upon interrogatories, 
and fined for his contempt. 2 Fon. 47. | 

But if a party be excommunicated for want of an anſwer after 


a prohibition granted, yet the prohibition may be ſerved after- 


wards, 2 Cro. 429. | 
( H. 2.) When the Suggeſtion ought to be proved. 


| By the J. 2 (or 2 0 3) Ed. 6. 13. if any ſue a prohibition, he 
ſhall deliver to the juſtices a copy of the libel, and under it the 


ſuggeſtion ; and if ſuch ſuggeſtion be not proved by two witneſſes 


in fix months following, the plaintiff in the eccleſiaſtical court, on 
requelt, ſhall have a conſultation, double coſts, and damages, to be 
alſeſſed by the court, Sc. 1 


The proof ought to be within fix calendar months aſter the tele 


of the prokibition, Sal. 5 54. | 
| [If the declaration is ordered to be amended, the time for prov- 
ing ſuggeſtion is computed from amendment. Barnes, 428.] 

And by credible witneſſes. R. 2 Bul. 154. | | 
But it is ſufficient, if proof be made within fix months, though 
it be not recorded till afterwards. R. Noy, 30. : 

And it may be made in the vacation. Noy, 30. 

Proof of the ſuggeſtion is requiſite in all cafes, where the mat- 
ter ſuggeſted is merely matter in fact; as if a modus be ſuggeſted. 
Codb. 245, 6. Carib. 463. | 15 

Or a payment, Cc. by a lord of a manor, for himſelf and his 
tenants, for the benefit of the parſon. 1 Rol. 3. | 

And all the ſuggeſtion, which goes to the advantage of the par- 


80 


14 


10 


— 
— 
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tent, the patent ought to be produced, being upon record. 2. 


T EAVE to declare in prohibition will be granted only wher 


leſs; but the defendant in prohibition may, when the opinion of 
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So if the ſuggeſtion be, that the land was barren heath, im- 
proved within ſeven years. R. Cro. Car. 208. Adm. Dy. 150. l. 
D. cont. Tel. 102. 119. R. Fon. 231. 2 Sho. 92. H 

Proof of a ſuggeſtion is neceſſary, where a prohibition is to 2 
ſuit for tithes predial or perſonal, given to the ſpiritual court by 
the H. 2 Ed. 6. or to a ſuit for mixt tithes or oblations, given by 
the 27 H. 8. 20. and 32 H. 8. 7. 2 Inſt. 662. 

r of a ſuggeſtion of a diſcharge by the f. 31 H. 8. An. 

1 Kol. 55, 6. 2 Rol. 5 5 | Eris ales 

Proof that the plaintiff himſelf hath paid ſuch a modus is ſuffi. 
cient. R. Noy, 28. ES | 
Or that it is the common fame, that there is ſuch a modus ; or 
that he has known it paid. Noy, 28. 
So proof by one witneſs for part, and by another witneſs for the 
other part of the ſuggeſtion. D. 1 Vent. 109. | 

So proof of ſo much of the ſuggeſtion, as ſhews a good modu; 
to ouſt the parſon, is ſufficient ; though it varies from the md 


ſuggeſted; ; | 

* if the ſuggeſtion be of a modus of 45. and the proof of a 
modus of 4s. 6d. Or two cloſes, and the proof of only one, Cc. 
F. Mo. 911. 1 We, 

But proof is not neceſſary, where the 1 is, that tithes 
are not due by law; as where the ſuit is for tithes of tiles, turf, 
ſtone, &r. 2 Infl. 662. | 5 

So if the ſuggeſtion be, that the parſon leaſed, or agreed for 
his tithes. - R. Tel. 102. 119. „„ 

Or that they are diſcharged by award. R. 1 Rol. 55. 

So proof is not neceſſary, where the ſuggeſtion is in the nega- 
tive; for a negative cannot be proved; as tliat a parſon is not in- 
ducted. 2 Inſt. 662. | | 

That the land does not lie in the pariſh, 75d. 

That the parſonage is not impropriate, bid, 

So if a prohibition be prayed upon a diſcharge by the king's pa- 


[ 


1 Vent. 120. 


(J) Declaratton upon a Prohibition. 


the court inclines to prohibit, not when it inclines to the 
contrary. 1 Bl. Rep. 81. Doug. 620. (598.)* | 

The party applying for a prohibition, has no right to inſiſt on 

declaring, when the court is ſatisfied that his application is ground. 


the court is againſt him. 1 Bur. 198.“ | 
The declaration in prohibition is founded upon the attachment 
for a contempt ſuppoſed in him, who negle&s the writ. of probi- 
bition directed to him. 12 Co. 59. | 
In all caſes, where a writ of prohibition is ſued, directed to the 
party, or to the judges or to both, as it may be, if they Fi 
| c 


en 
he 
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PROHIBITION. 


cced afterwards, there ſhall be an attachment againſt them. F. NV. 


R. 40. D. #+ > (bo es 3 ED 
And therefore a declaration by the party ſhall be gui tam, r. 


for it ſuppoſes a contempt to the king. 12 Co. 61. 


80 a declaration, which alleges a preſcription for a diſcharg arge of 
tithes, ought to ſhew that the matters, for which the libel is in 


the ſpiritual court, are within the preſcription ; as if the 
tion be, to be diſcharged for tithes of cattle reared for the plough, 
it ought to allege that the libel was for tithes of ſuch cattle. R. 


| 1 Rol. 62. a 5 5 g . K At. 
If it preſcribes, that all having milch Kine in the pariſh, and 


paying nine cheeſes, ſhould be diſcharged of tithes for herbage, 


c. it ought to allege, that the party has milch kine in the | 


pariſh, J lid. 


So the declaration ought to ſhew a place where the defendant a 


proceeded after the prohibition ſerved ; otherwiſe the plaintiff ſhall 
not have judgment, though the writ of inquiry finds damages. 
R. 1 Vent. 348. 350. Ray. 387. 2 Jon. 128. 2 Sho. 145. 


But two perſons cannot join in a declaration upon a prohibitio 5 


where the cauſe of complaint is ſeveral, R. Cro. Car. 162. 

So if the writ of prohibition be againſt, judge and party, who 
live in ſeveral counties, there muſt be ſeveral attachments, and, 
by conſequence, ſeveral declarations, though there was but one 
writ, F. N. B. 40. J. | 

So if there were ſeveral writs, one againſt the judge, the other 


againſt the party, though they were all in the ſame county. 14d. 


So if a libel be againſt ſeveral pariſhioners, who all inſiſt upon 


the ſame modus; they cannot join, but muſt bave ſeveral prohibi- 


tions. R. Ray. 425. R. Tel. 128, 9. | 
So if a man alleges modus for diſcharg? of tithes, he need not 
allege that he has paid the modus. N. 1 Kol. 62, 3. | 
If he alleges payment of the tenth cock for all tithes of barley 
and rakings 1nvoluntarily ſcattered, he need not ſay, that they are 
SY ſcattered ; for it ſhall come on the other part. R. Cru. 
« 702, 5 
So if there appears cauſc for a prohibition, there ſhall not be a, 
conſultation, though the declaration be defective for want of form; 
4s becauſe there is not a profert of a deed, or letters patent. 
Her Coke, 1 Rol. 332. . 
: a more concerning the proceeding in prohibition in Plader, 
(3 H. 3 . 


(T) Conſultation, 
(K. 1.) When it lies. 
Y the . de conſult. 24 Ed. 1. if, on fight of the libel, the 


jukices ſee the matter belongs to the ſpiritual judges, they 


llall write to them to proceed, regid probibitione non og lante. 

And therefore if upon motion for a prohibition, when a ccpy of 
the libel is produced (as it ought to be), it appears that the matter 
s of ſpiritual conulance, no prohibit ion ſhall go. e Fu 
| as Y 
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PROHIBITION. 

Or if a prohibition was granted without notice te the other par 
ty, and upon motion it appears, that there was no cauſe for it 
the court will grant a conſultation, without putting him to declare 

upon the prohibition, Gro. Car. 97. 5 

{Conſultation lies, though the refuſal of the plea in the ſpiritual 
court was not traverſed.] | : * | 

Though the iſſues are immaterial.] : 

[Though no verdict is found as to the contempt] 

F And if judgment is generally for a conſultation, whereas the 
plea was only for two parts, and the libel for two third parts, it 
is well. | | 5 rg | | 

If the judgment is, nil. cap. per billam, and not quod le defend. 
ant eat fine die, it is right, if there is alſo judgment that a writ of 
conſultation be granted; for that is the true judgment. Stratford 
v. Neale, M. 8 6. Fort. 350. Is 

So after a prohibition granted, if, upon trial, the matter be 
found for the defendant, generally, a conſultation ſhall go. 

[If prohibition is granted, on fuggeſtion of a cuſtom, and on 
iſſue joined the cuſtom is found, but the court, on motion in ar- 


trreſt of judgment, find the cuſtom ill, a conſultation ſhall go. Dent v. 


Coates, M. 14 G. 2. Str. 1145.] | 
So if the matter found for the defendant varies in words, but 
not in ſubſtance, from the ſuggeſtion; as if the ſuggeſtion be, 


t 
that tavo thirds of the tithes belong to the plaintiff, and the verdict : 
is, #200 intire parts of all tithes. | f 

So if there be a material variance between the fuggeſtion for a f 
prohibition, and the libel in the ſpiritual court, there ought to be h 
a conſultation z for the prohibition ought to be founded upon the 2 
bel; as if the libel be for tithes of corn, and a modus be ſuggelt- | 
ed for tithes of hay, upon demurrer to the declaration in prolu- 
bition, a conſultation ſhall go. Tel. 79. | | 

So if there be a variance in the quantity ; as if the libel be for 
_ faggots of wood, and the ſuggeſtion be as to 20 ſaggots only. tio 

el. 79. | | | 

So if after a prohibition granted, it appears that the ſpiritual upe 
court has conuſance for part, a conſultation ſhall go guoad, Cc. the 
12 Co. 44. | 1 

So if after a prohibition granted, it be not ſerved till ſentence 155 
and appeal, it cannot be afterwards uſed. 2 Gro, 429. Vide ante, 1 
(H. 1.) | 2. 

| | | 1 

(K. 2.) When not. tion 

But a conſultation ſhall not be granted, except in term. l. geſt 

12 = * OF | lowe, 
or by a judge, but only in court. /bid. A 

So after a declaration _ a prohibition, it ſhall not be granted ugg, 
upon motion, before plea or demurrer. Cro. Car. 238. on, 

So a conſultation ſhall not go, where a verdi& is found for the ut n. 
defendant, if upon the whole matter is appears that the ſpiritus If 


gpurt has no conuſance ; as if a prohibition be upon a lage 


that all lands in A. are diſcharged by a modus, and there is a 
verdict for the defendant, becauſe it is found that all, except ten 
acres, are within the modus ; yet # conſultation does not go for 
ſuch miſtake in the iſſue, if the libel was not for tithes of the ten 
acres. R. 2 Rol. 320. l.5. 15. Hob. 192. | : 
So if the ſuggeſtion was of unity, ratione cujus he ſhall be diſ- 
charged, and a verdict finds, that he ſhall not be diſcharged ra- 
fione inde ; though it be againſt the plaintiff, yet being imperti- 
nent, for the fact to be tried was, whether there was an unity, c. 
2 conſultation does not go: R. 2 Rol. 320. J. 35.11 Co. 15. | 
So though there be an immaterial variance between the ſuggeſ- 
tion and the libel; a conſultation does not go; as if the ſuggeſtion 
be for a total diſcharge upon the ff. 31 H. 8. and recites the libel 
to be for twenty faggots, where it was for 200 ; for it is not ma- 
terial for what quantity the libel was, when the plaintiff claims a 
diſcharge for the whole. R. Tel. 79. 
80 if the ſuggeſtion varies in quantity, from the libel, if it be 
conformable to the copy of the libel delivered by the ſpiritual 
coutt, this variance ſhall not be à ground for a conſultation. 
2 Nel $29, , <o | 8 | 
so if plaintiff in prohibition declares, that there is a cuſlom for 
the occupiers of his tenement to pay 5s. in lieu of tithe of corn 
and hay, which modus the parſon has always accepted, and verdict 
for plaintiff, there ſhall be no conſultation ; for the modus is 
found, though it is deſcribed as a cuſtom, when ſtrictly it ſhould 
have been a preſcription, Sharp v. Lowther, T. 9 G. 2. B. R. H. 
XS} Ps 


(K. 4.) No Prohibition after a Conſultation. 


By the Ze 50 Ed. 3; 4. no prohibition ſhall go after a conſulta- 
tion, unleſs the libel be ingroſſed, enlarged, or otherwiſe changed. 
And therefore, regularly, where a conſultation was awarded 
upon the merits, the party ſhall not have another prohibition upon 
the ſame ſuggeſtion. PR : 
Though he appeals and then prays another prohibition. R. Poph. 
ice 159. R. Lat. 6. N. Mo. 917. 1 Rol. 378. 55 . 
, Mens. the conſultation be granted by another court. R. Cro. 
277. = 
Though he varies the modus, upon which the former prohibi- 
uon was had. R. 1 Rol. 378. 
But if a conſultation was awarded for want of form in the ſug- (K. 4.) 
b. geſtion, or proceeding thereon, another prohibition may be al- Except 
lowed. Cro. Car. 208. 1 
As if the conſultation was awarded for want of proof of the — 
nted ſuggeſtion within ſix months. R. Tel. 102. R. Cro. Car. 208. R. upon mat» 
on. 231. R. Garth. 463. In another ſuit for the ſame matter, terof form; 


the i but not in the ſame ſuit. Mo. 91). : e, 
iu If after a conſultation for want of proving his ſuggeſtion, the GER 8 


los, party appeals, there may be another prohibition to the court, to 
that _ _ 7 was, upon the ſame ſuggeſtion. 2 Rol. 500. 
„ . | 
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80 if after 1 a conſultation the libel is enlarged, or changed; az 
* if the former libel was, that tithes had been paid time whereof, To 
and afterwards it is added, that though the prior, &c. were dif. 
charged, yet for twenty, thirty, or forty years, and time whereof, 

Ec. tithes were paid. 2 Rol. 207. 
So if a conſultation goes for a collateral matter; as if the plain- 

tiff was nonſuited, 
Sao if the ſuggeſtion was for a modus of tithe of lambs in a par- 
ticular farm, and thereon a conſultation goes ; another prohibition 
22 ſhall go upon a ſuggeſtion of the ſame modus in the whole pariſh, 
I Cont.— Semb. 2 Venti. 47. 

The raſe o if conſultation goes, and there be afterwards a new libel for 
citedis here the ſame ſpecies of tithes in another year ; a prohibition ſhall go 


3 upon the ſame ſuggeſtion as was tried before. Adu. YT 4 102. 


ſuggeſtion 
was as to the pariſh, and the ſecond, to the particular farm.) 


So if a conſultation goes, and the party againſt whom GREY 
the appellee may have a ot ens though the appellant cannot 
have it. R. Poph. 15 

| $0 if after a con 5. a the plaintiff pleads the ſame matter 
(which was ſuggeſted, and found againſt him at common Jay) 
in the ſpiritual court, which 1s accepted, and proceeds there for 
trial, the former defendant may have a new prohibition ; for they 
cannot try in the ſpiritual court a matter determined by a trial at 
common law, which was proper to be there tried; as if a diſ- 
charge within the ff. 31 H. 8. was ſuggeſted. R. 2 Rol. 319. 
I. 45. Hob. 286. 


Prohibition ta the Admiralty. 
Vide Admiralty, (F. 2, &c.) 
Prohibition ot TUlaſte. 
Vid Maſte, (A. 1.) 


P R OM IS E. 
Vide Addion upon the Caſe upon Aſumpſit.— Temps, (G. 18.) 
PROMIS S OR V NOTE 
Vide Aion upon the Caſe u __ 4 4. bs * }—Merchas, 


FFF E R. 
Vide Information. 
PROMULGATION OF A LAW. 
| Vide Parliament, (G. 23.) 


(A) Che Original of Property. 


US in ret inferioris 1 nature Deus humano generi indivifim contub F 
hinc faftum, quod quiſque in ſues uſus arripuit, ſui proprium de- 
venit. Ce NA eli & Pacis. I. 2. . 2. wm 


() How Property is veſted, or deveſtd, 


HE property of oods veſts in another by ſucceſſion, nt, 
ſh ſale, _—_ 25 Vide Bient, (D. 1, &c.—E.) o 
So if a man pledges goods to another, he has a ſpecial property. 
Vid Mortgage. 
So if a man forfeits his goods, the property is thereby altered; 
as after a condemnation and proclamation in the Exchequer of 
goods as forfeited, the former owner eannot maintain 8 or 


trover for them. R. Ray, 336. z 
In what Things a Man has a Property. 
| Vide Biew, (F.—G. 1, 2,—H.) +4 
Vide Adion upon the C. af . Totum,—Charters, (A. 833 


(0. 7.) —Marlet, (E.) —Pleader, (2 8. 8.—3 M. 9.17. * 
2 „, (B. 4.) : 


\ 


- $5 ». TS — 


P RO RO GAT TON. 
Vide Parliament, (O. 1, 2.) 
r 1 f n O m 
Vid Abatement, (F. 11.) 
RN T 
Vide Merchant, (F. 8, &c.) 
PROTESTATION-. 
Vide Pleader, (N.) 
ROT HO NOTAR x. 
Vide Courts, (C. 4.) 


I, 


p R OVIS I o N. 
Vide Proviſors | 7 
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Provinon for a Wife, 
Vide Chancery, (2 M. 12, 13, 14-—3 E. 1, 2—3 Z. 1, cc. | 
for Children. 
Vide Chancery, (3 Z. 4-—4 H. 2.) 
D 1-9 0 
Vide Condition, (A. 2.) 


__— —_— 


PIES ä at. 
—— 


p R OV S o R 


(A. 1.) How uſurped. 


YN the time of H. 1. the pope uſurped the donation to biſhopric, 
and all other eccleſiaſtical benefices. Dav. go. a. Vid 
5 8 | | 


A540 by a can. in the ſynod of London Ae 1 107, with the ws 


aſſent, it was decreed, guod nunguam per donationem baculi paſtoral, 


aut annuli, quiſquam per regem, aut alam laicam manum inveftiretar ii 
Anglid. Dav. 90. 05 
And in the time of John, the pope granted a general bull of pro 
viſion for all the benefices in the kingdom. Dav. 94. a. 
So in the time of Ed. 2. Dav. 95. ö. | 
And in the minority of Ed. 3. the pope, by his bull, made an 


| alien cardinal in England, and gave him power to provide for al 


a 


eccleſiaſtical promotions, cum vacare acciderint. Dav. 95. 6. 
KA. 2.) How reſtrained. 


But by the f. 25 Ed. 1. (which was the firſt ſtatute againſt pro 
viſors) it was declared a contempt of the crown, to bring in b 
of proviſion, c. Dav. 95. B. | 

By the ft. 25 Ed. 3. ff. 6. (in which the former act is recited)the 
king and his ſubjects ſhall have the right of patronage; election d 
| es ſhall be made according to the antient grants of the king? 
and no bull of proviſion ſhall be put in execution; but the prov 
ſor ſhall be attached, fined, and ranſomed at the will of the king 
and impriſoned till he renounce: the benefit of his bull, gives fa 
tisfaction to the party grieved, and ſureties that he will not ate. 
wards offend. - Dav. 86. ö. | | 


PROVOCA TI 0 N. 
Pil. Jaffices, (M. g. 15.) 


r R OK V. 
Vid: Parliament, (D. 19.) 
PUBLICATION. 


Publication of Depolitions. 
Vide Chancery, (Q.) 

Publication of a Libel. 
Vide Libel, (B. 1, 2.) 


Publication of Slander. 
Vide A8ion upon the Caſe for Defamation, (G. 4.) 


Publication of a Till. 
Vide Deviſe, (E. 2, &c.) 


ois DARRE IN CONTINUANCE, 
Vide Abatement, (I. 24.) 


PURCHASE, AND PURCHASER. | 
+ — „(A. 1, 2.—B. 1 Chancery, (I. * —. 
—4 I. 1, &C.)———Diſcent B.)——— Eſa, 1 
—_— (F. 15, — ) & RY 

- Purchaſing a Title, 


Vide Maintenance, (A. 5.) 


E 2 


PUB % 3 Þ- Us 
Vide Chaſe, (I. 1, 2.) 


pro. 

ul 

E ET BR co bn 

nd þ  __PURPRESTURE. 

ing? 

= (A) What call be. 

s i Bl DUrgrefure is derived from the word pourpris, which ens 

alter 5 Co. L. 277. ö. | 

Purpreflure is when a man, by building, incloſure, or unlawful 

uling of any liberty, encroaches upon an highway, public river, 

— or any demeſne or 8 of the K or another. Co. L. 277· b. 


a 172, 176. Nom. Verb. 8 


1 
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| foreſt; it will be purpreſture, and may be pulled down, or he may 


PURPRESTURE, 
If a man builds an houſe upon his awn ſoil, or the waſte in a 
be fined at the diſcretion of the juſtices of the foreſt, R. Dy, 


So if he erects a beacon there. R. Dy. 240. b. in Marg. 
Or makes a cauſeway there, Ibid. re 
If the erection be upon the king's manor. Fon, 277. 

If 22 be by erection of cottages, Oc. upon a foreſt 
within the king's manor ; though the king grants the manor to 
A. it ſhall not be a diſpenſation of the purprgſture; but it ſhall be 
pulled down in the hand of the patentee. R. Jon. 277, 


PURVEYANCE. 
Vide Preregative, (D. 41, 42.) 


1 


Q U A kk 19 
(4) Ulhen it lies. 


| Recovery by deſault, though made by colluſion, was not 
an alienation in mortmain, ccntcary to the f. Mag. Ch. 36. 
r ft. de Religiofis, 7 Ed. 1. 2 Inſt. 429. | 
And therefore, by the ff. W. 2. 13 Ed. 1. 32. it was enacted, 
that after judgment by default at the ſuit of an eccleſiaſtical per. 
ſon, inquiratur per patriam, utrum petens habeat jus, vel non; if 
found that he had right, recuperet ſeiſinam, Ic. if he had no right, 
incurratur domino frod, Oc. 1 . 
And by this ſtatute, where an eccleſiaſtical perſon recovers by 
default, a writ of guale jus iſſues. | | 
And this writ ought to iſſue regularly after the default and be- 
fore judgment. 2 Inft. 430. 


QUALIFICATION, 
Vide Eſgliſe, (N. 8, 9.) 


[ 


— Hy * 


QUARENTINE. 
The Writ de Quarentins habenda. 


ar 
Y the . NM. Ch, 9 H. 3. J. a wife ſhall have quarantine fr Bl „ 
forty days in the capital meſſuage of her huſband, if it be At 


not a caſtle. Fide Dower, (A. 11.) | 3a 


QUARENTINE. 


And if ſhe be ouſted, ſhe ſhall have a writ de guarentind habendd, 
which is viſcontiel, and a_ commiſſion to the ſheriff to proceed 


' thereon. F. N. B. 161. E. | 

And thereupon the ſheriff ſhall make proceſs immmediately 

againſt the party, to anſwer in to or three days, and need not 

ſtay till the county court. F. N. B. 162. 4. - | 
QUARE CLAUSUM FREGTIT. 

vide Pleader, (3 M. 34, &c.)—Treſpaſe, (B. 1.—C. 1.—D.) 


— * * — TY —— Al. 


QUARE EJECIT INFRA TERMINUM. 
(A) Ahen it lies. 


F a leſſor enters upon his leſſee for years, and enfeoſfs another 

in fee, or for life, Ic. the leſſee ſhall have againſt him a writ 

of quare ejecit infra terminum, and ſhall recover his term and da- 
mages. F. N. B. 197. 8. Fo 

Or if the term be determined, ſhall recover his damages. 
F. NM. B. 197. 7. 8 7 | 

So if the heir of the leſſor enters, and makes a feoffment to 
another, &c. F. N. B. 198. C. | | 

Or the lord by eſcheat. Semb. F. V. B. 198, F. 

So if the leſſee be ouſted, and his leſſor diſſeiſed by a ſtranger, and 

the leſſor afterwards releaſes to the diſſciſor. F. N. B. 198. H. 

So if the leſſor ſuffers a common recovery againſt him, though 
the leſſee could not falſify ſuch a recovery before the /f. 21 H. 8. 15. 
F. N. B. 198. E. | 

So if a leſſee aſſigns his term, his aſſignee may have the writ of 
quare ejecit infra terminum. F. N. B. 198. D. 


Or againſt the ſurvivor of four leſſors, where the ſurvivor alone 


enters, and makes a feoffment. bid. 


So the leſſee of a villein, who purchaſes, and makes a leaſe be- 


fore the entry of his lord. F. N. B. 198. G. 
(B) How the Proteeding chal] be, 


A Quare egecit infra terminum lies againſt the feoffec, c. or 

againſt the leſſor, F. N. B. 197. S. 198. K. | 
And though the writ ſuppoſes a ſale to the feoſſee, £77. yet the 

{ale is not trayerſable, but the ejectment only. F. VM. B. 198. K. 


The proceſs is ſummons, attachment, and diſtreſs inſinite. | 


F. N. B. 197. J. : 


But no proceſs hes to outlawry, becauſe the writ 18 not vi et 


ermis, Ibid. 


This writ was founded upon the . W. 2. 24. which gixes + 


writ in cogfimili caſu ; and becauſe an ejectment does not lie by a 
lellee againſt the feoffee of his leſſor, without entry, for that me 
| leflor 
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QUARE EJECIT INRA TENMIN UN 


leſſor ouſts him, and not his feoffee, this writ was contrived 
upon this ſtatute to be brought againſt the feoffee, &c. F. N. B. 
198. A. : N þ : . 


(Cc) Then this Crit lies, or an Ejectment, 


B 


UT if the leſſee after ouſter and feoffment by his leſſor enters, 
and the feoffee ouſts him, the leſſee may maintain an eject- 

ment againſt the feoffee. F. M. B. 198. A. £2 
So if the feoffee be party or privy to the outer by the leſſor. 
Aid.:--* | . . 
So a leſſee, ouſted by his leſſor, may have an ejectment, or writ 
of ejecit infra terminum againſt him or his heir, at the election of 
the leſſee. F. N. B. 198. K. N 

So againſt the lord by eſcheat, or lord of a villein, who leaſed 
to him; and that without a precedent entry. Bid. 

Vide Ejeũment. 


* 
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QAR E IMPEDIT. 
(A) What Remedy for a Church. | 
R EMEDY by law was provided for the recoyery of a church, 


or for the revenues of a church. | 
By the common law, there were three writs for the church it- 


ſelf, wiz. right of advowſon, quare impedit, and aſſiſe of darrein 


preſentment. 2 Inſt. 357. | | | 
For the revenues of the church, the parſon had remedy for his 


lands and tenements by juris utrum. 


BY. the common law, in all caſes where the church was full by 


inſtitution againſt a common perſon, or by inſtitution and in. 

duction againſt the king, the rightful patron would loſe tlie advow- 
ſon, if he did not recover the inheritance of it by a writ of right of 
advowſon. R. 6 Co. 49, 2 Inſt. 357, 358, 

Though the preſentation upon which the church was full, wa 
made by uſurpation. Vide age. Wr | 

Though the patron was an infant, feme covert, Ic. 6 Co. 49. 

But in all theſe caſes the patron ſeiſed of the advowſon in fee 
may m— remedy by the writ of right of advowſon, F. N. B. 
30. B. F. | | 

So before _ de donis, 13 Ed. 1. a patron, who had a fee 
ſimple conditional, if he was ouſted of the advowſon by uſurpation, 
ſhould have had a right of advowſon. | | 
| So if he who had a right to collate, was ouſted by a plenary 
upon a collation without title, he ſhould have had a writ of right. 
$ ©5006 © | | 1 


* FOR 


QUARE IMPEDIPT. = 
So a right of adyowſon lies for the aduowſon of a vicarage, . 
prebend, chapelry, Oc. as well as of a church. F. N. B. 31. 


1 So if a parſon, who ſues in the ſpiritual court for tithes to the 
fourth part of the advowſon in value, be prohibited by an indicavit, 
his patron ſhall afterwards have à right of advowſon. F. N. B. 
O. 5 N tb ; ; 
5 it lies of a moiety, or third, or fourth part of a church, 
F. N. B. 30. D. c . | 
And, by common law, of a leſs part; but that is now ouſted by 
. V. 2. 5. F. N. B. go. EK. ; | 
So if A. and B. are ſeiſed of an advowſon, and to the heirs, of B. 
they may join in a right of advowſon for the benefit of him who 
has the fee. F. N. B. 30. F. | neo 
But a right of advowſon doe not lie by a tenant for life or years. 
F. N. B. 30. B. ? 80 N 
Nor by tenant by the curteſy, or in dower. Bid. 
Nor by tenant in tail ſince the f. de donit, though he has a 
fee expectant. IIid. ; by | 
So if a man had purchaſed an advowſon, to which he had never 
prelented, he ſhould not have had a right of advowſon before the 
. IV. 2. 5. but his advowſon was loſt, 2 nfl. 358. | 


(B. 2.) How the Proceeding in it ſhall be. 


In a right of advowſon, the proceſs ſhall be ſummons and grand (B. 2.3 
tape. | | . The cout, 
And the ſummons ſhall be made upon the glebe, which ſhall be . | 
ſciſed into the king's hands upon the grand cape. N. N. 69.c, FE * 
The plaintiff ſhall count of the poſſeſſion of an anceſtor, or his rs "IN 
own poſſeſſion. F. N. B. 30. B. | | 
And ought to lay the eſþlees in the parſon, in taking tithes, ob- 
lations, c. Ibid, 2 N ä 
The tenant ſhall come and make defence. F. N. B. 30. C. 
And ſhall have a view of the church, NV. N, 70. a. 
mY may join the miſe by battle, or the grand aſſiſe. F. N. B. 
30. C, | 3 | , 
But in the caſe of the king, the tenant cannot tender a demy- 
mark, to inquire of the ſeiſin alleged by the king in his count, as 
ab he may in the caſe of a common perſon. F. N. B. 31. D. 
So final judgment ſhall apt be agginſt the king, though the mie 
was joined between the king and the tenant. lid. 1 


(C) Alle ot Darrein Preſentment. 
(C. 1.) When it lies, ths. 

AN aſſiſe of darrein preſentment lies, where a man or his anceſtor, 

has preſented to a church, and, upon a ſubſequent avoidance, 
nother ufurps upon him. Fs | 

80 by the /. I. 2. 5. the heir, or he in reverſion, ſhall not be 

prejudiced by a preſentation by his guardian, or by tenant in 

| 1 ; dower, 
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r 


2 


$54 „ QUARE IMPE DIT. 
dower, by curteſy, for life, or for years, or by the donee ig tail, 
but that he may have ſuch action poſſeſſory at his full age, or 
when the reverſion comes into poſſeſſion, as his anceſtor mi 
have had upon the laſt preſentation in his time. 88 
So he ſhall have this writ, though the laſt preſentation was 
made by tenant by the .curteſy, in dower, for life, or for years ; 
if thoſe eſtates did not commence by the grant of the plant 
himſelf. F. N. B. 31. G. | „ 5 
So if a guardian made the laſt preſentation in right of the plain- 
tiff, then in his wardſhip. F. N. B. 31.1. 
Or a ſtranger, by uſurpation upon the plaintiff, then an infant, 
Ttid., ea, | 
Or a ſtranger, by uſurpation in time of war, though the plain- 
tiff was of full age. bid. | | | 


(C. 2.) When not, 


But an aſſiſe of darrein preſentment does not lie by one copar- 

cener againſt another. F. NM. B. 32. 4. Tp 
Nor if tenant for life, or for years, claims by leaſe from the 

plaintiff himſelf, F. N. B. 31. J. 1 

Or if an infant purchaſes an advowſon, and an uſurpation be 
made upon him. 70d. | 1 
Or if an uſurpation be upon a feme covert, who purchaſed the 
advowſon. 2 1ſt. 360. | : | 

$0 if a purchaſer be a biſhop, abbot, tc. 2-nft. 358. 


(. 3.) How the Proceeding ſhall be. 


The proceeding in an aſſiſe of darrein preſentment is conform 


able, in many reſpects, to the proceeding in an aſſiſe of 0 5 
diſſeiſin. v8 | - on, 

| 5 the ,. M. Ch. 13. it ſhall be coram juſt de Banco; though = 
before it lay in B. R. 2 IUnft. 27. coul, 
So plenarty is no bar in an aſſiſe of darrein preſentment, any more 77 Fe 


than in a guare impedit, if it was not for ſix months before tht 
writ purchaſed, by the f. . 2. 5. 2 Inſt. 360. 


D) Quare Jmpedit, 
When it lies. 


Fide Flad. & UA RE impedit is an ancient writ, which lies by him, who 
- TIS my in poſſeſſion of an advowſon of a church, is diſturb 
Re. in his preſentation to it. 2 1ſt. 356. | | EO 
* If the right of nomination be in one, and of preſentation i 
another, then, if either impede the other in his right, 2 fun 

impedit lies. 3 Term. Rep. 646.“ | 1 
So by the f. . 2. 13 Ed. 1. 5. if any, not having 
preſent during the minority of an infant, in the time of teln 
jn dower, by the curteſy, for life, for years, in the time af teur 


QUARE IMPEDIT, 
tail, may have the ſame remedy 


The ſame remedy is for a feme covert, or men of religion, if the 
uſurpation be during coverture, or vacation. 2 /nft. 353. 


his full age ſhall have a quare impedit or darrein preſentment, 
though the uſurpation was upon him during his minority. 2 nf. 
+ | | | 0 
50 — *ofant may have it during his minority, when he is out of 
wardſhip. 2 nde. 7 ; 
' $0 an infant ſhall have a guare impedit, if an uſurpation be upon 
him, though his anceſtor purchaſed, and never preſented to the 
advowſon, bid. | | 


time of tenant by the curteſy, in dower, for life, for years, tenant 
by ſtatute-merchant, ſtaple, or elegit. 2 Inf. 359. Ton. 48. 
So the iſſue in tail, after an uſurpation in the life of tenant in 


tail. 2 Inſt. 359. Jon. 49. 


the leſſee, Ic. of an eccleſiaſtical perſon. Semb. Fon. 48. 

But if an infant purchaſes an adyowſon, and an uſurpation be 
upon him, he is not within this ſtatute. 2 /nf. 358. | 

So the leſſor himſelf is not within the ſtatute, though the heir 
is, when the uſurpation is upon his leſſee, c. 2 [nfl. 359. 
Nor a man in remainder, or his heir. 7b:d. | 

So a feme covert ſhall not have aid by the ſtatute, if an uſurpa- 
tion be, during the coverture, to an advowſon purchaſed by her. 


5 Jon. 49. | 1 


ovel 
aids only upon an uſurpation in the vacation, or when the anceſtor 
ug) WR could not have remedy at the time of the uſurpation. Semb, Jon, 
47-49 F. N. B. 34. M. "A 
Vide Quare non admifit. —Pleader, (3 1. 1, &c.) 


(E.) Juris Utrum. 
| When it lies. 
F. M. B. 8. R. 4 , 
And it lies = the lands and tenements of a rectory are 
aliened by the predeceſſor of the parſon. bid, 
Or are recovered againſt the predeceſſor by verdi&, or by con- 


lion or default, without praying in aid of the patron and ordi- 
ry. F. N. B. 48. R. 49. 


N. B. 49. A. 


Se 


in tail, Fe. the infant at full "gg he in reverſion, and the iſſue in | 
y for recovering the pofleſſion of the 
advowſon, as his laſt anceftor, Etc. might have had in his time, 


And therefore an infant, who has an advowſon by deſcent, after 


So the heit of him in reverſion, after an uſurpation in the 


So the ſucceffor of him in reverſion, if an uſurpation be upon 


So if an uſurpation be upon a biſhop, or other eccleſiaſtical per- 
ſon, his ſucceſſor ſhall not have a quare impedit ; for the ſtatute 


A Juris rum is the higheſt writ which a parſon can have. 


So if the predeceſſor be diſſeiſed of his lands or tenements, 


1 any intrudes upon them after the death of the predeceſſor. 
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QUARE IMPEDIT, 
So an. abbot, nor, Sc. bei parſon impar | of — 
Pe 145%, 6 eee! I's 49: F. _ yy 1 


So a dean and chapter, e vicar, Ec. FA 
AE. N. 0. kt > 


and his es. F. N. B. 48.1.0. 
2 5 have a 


F 


Fr. as 


4 
LI = + ox COT I as, het, ** 9 — 


QUARE INCUMBRAV IT. 


(A). hen it lies. 


IF the plaintiff, in a quare impedit ſues a oc adninerwithate 
months, and Jr ny recovers, and before judgment the 
biſhop had inſtituted another to the church, he ſhall have a guar: 
aurait againk the biſhop, and ſhall recover his preſentation 


So er „who ſues a ne admittat, may guare ir- 

— recovery, if the church be full by the preſents- 
tion of another. 

Though the biſhop admits the preſentee of him, who is found 
patron by a jure patronatiiss F. N. B. 48. H. 

Or if the biſhop admits the clerk of a ſtranger, as well 28 of the 
party to the writ. F. N. B. 48. L. 

Or admits after ſix months, as well as before. E. V. B. 48. L. 

Though the biſhop preſents the clerk of the plantif, 


e 


So a quare incumbravit lies, if the biſhop incumbers, when no 
gzare impedit is pending, and no debate for the church. NX 


Or before judgment given. V. N. 111.6. 


(B.) How the Proceed ings wall be. 


HE quare incumbravit is an original writ, which iſſues out 
of Chancery, and not out of the court where the recover} 


was. F. N. B. 48. G. 
And it ought 2 be ſued in the county where the church it 


F. N. B. 48. D. 
And in the court where the recovery was, if the record remaius and 
there. F. N. B. 48. F. whi 
But the king may ſue a guare incumbravit in B. R. though the C. 0 
recovery was in C. B. F. N. B. 48. E. | 
So a common perſon, if the . be removed there by emo. To 
. . F. 
— ren alin and then a d{fringas. F. N. Py 


48. P. 
The plaintiff in a guare incumbravit ought to mention ki by * 


very 3 his writ and count. Per meliorem opinionem. 

48. 0 
Or if there be no recovery, he may have a ſpecial cou" ly #7: 
. 111. d. Th byg 


\ 


Quant INCUMBRAVIT. 


The defendant may demand oper of the recovery mentioned in 
the count. N. N. 111. . | 

The defendant may plead that he did not iucumber fince the 

hibition delivered. F. NM. B. 48. N. © 

But the plaintiff in His count nee not lay where he recovered. 
NV. N. 111. X $12.6. 

Or whether he recovered ſince, or before the fix months. 


N, N. 111. 3. 


Or that the binop refalod his G; for if he incunbered; it 
im 
Ede A nonſuit, he may have another quare incum- 


ball and vary his count. F. V. B. 48 AM. 


(c.) UWihen it does not lie. 


UT none ſhall have a guare incumbravit, except aftera recovery 
in a court. F. M. B. 48. 8. E. 

Nor if a church be incumbered before a ne admittas ſued. 
F. N. B. 48. H. 
So a quare incumbravit does not Le, if the biſhop, after the fix | 
months, collates by lapſe. F. N. B. 48. L. V. N. 112. a. : 
So a quare incumbravit does not he, if the biſhop incumbers, . 
a right of advowſon, though the plaintiff recovers ; for 

the plaintiff in a right of advowſon cannot have a ae admittas ; for 
he recovers the advowſon only, and not the preſentation. F. N. 


LAS 


QUARE NON ADMISIT. 
| (A) When it lies. 


FTER a recovery in a 7, if the biſhop * do 
admit the clerk k of the plaintiff, wall have an allar, plurics, 
and attachment, or at his election a writ of quare non admifit ; in 
2 he ſhall recover damages only for the 1 F. M. B. 47- 
And it lies, upon a recovery by the king, © vellas by ac 
mon perſon. EN. K. 47. C. D. 
And it may be ſued out of Chancery. F. N. B. 47. C. 
was, C. B. which, in term, is mo# proper. F. N. B. 
47 | 
And it lies againſt a biſhop, upon a refuſal by his vicar-general. 
F. N. B. 47. J. ; 
So a his refuſal, though he afterwards admits him. F. N. B. 
47. c 
So it lies againſt the guardian of the ſpiritualtĩes, upon a refuſal. 
by the bikes they ral ag N. B. 47. 1. Ou. 
Or againſt the official of the biſhop. F. N. B. 47. ä 
A qua 
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no error brought. F. NV. B. 47. D. 


QUARE 1 NON ADMISIT. 


A guare non admiſit ſhall be ſued in the county where the refu- 


fal was. F. N. B. 47. F. 
And by a common N in B. or, if the judgment be affirmed 


in error, in B. R. F. N. B. 47. E. 
But by the king it may be in B. R. as well as in C. B. though | 


The writ ought to recite the recovery. F. N. B. 47. C. 

| But it will be a good plea for the biſhop, that the churel is l. 

That the church is full, of another 3 by any one not 
party to the record. F. V. B. — 

That he himſelf preſented by lapſe. F. N. B. . M. 

That he has admitted his clerk, F. N. B. 4 14 

So it does not lie againſt an archdeacon for Aula of induction; 


for the plaintiff ſhall cite him into the ſpiritual court, or have an 


action upon the caſe. F. N. B. 47. H. 
Nor upon a recovery of a preſentation to a donative; for he 


ſhall have a writ to the ſheriff to put him into Poſſeſſion. F. N. 3. 
48. A. 

Ora writ to him who ought to inſtall, fc, the preſentee to the 
9 to . him into 9 F. N. B. * a 


. 
an. * FF] 


 QUARE. OBSTRUXIT. 


(4) The CUrit of Quare Obſtraxit. 


A Quare obfiruxit is a writ, which lies againſt him who oh- 
ſtructs the plaintiff's way, to which he has a right in the land 


of another. Nom. Verb. Qu. OHruxit. 
And it lies in the naflire of a writ of right cloſe directed to the 
lord or bailiffs of a manor of antient demeſue. F. N. B. 11. I. I. 


QUARTER SESSION s. 
Vide Juſtices of Peace, (D. 1, &c.) 
QUE EST EA DEM. 

Vide Pleader, (E. 31.) 


QU E E N. 
Vide Adion, (B. 2.—C. 2. — Juſtices, (K. 1, &c.)— Roy, (F. 1, 2, 50 


QUE rr, 
Vide Pleader, (E. 23, 24. — Temps, (G. 13.) 


QVEM REDDITUM' REDDIT. 
Vide Fine, (F.) 


AUE Ss TI G N. 
Vide Parliament, (G. 25, &c.) 


QUIA DOMINUS. REMISIT CURIAM., 
| - Vide Droit, E. a.) | 


un JURIS CLAMAT.. 
TIN 2 | 


Q U I E T U 8. 


HEN an accountant in the Backequer is acquitted, he ſhall 
have his quictus. 
As to a ſheriff's quietus, vide Viſcount, (G. 4.) 


QUI TAM, &e. 
Vide Adion upon Statute, (E. i, ce. —Iaſernaios, (A. 3.) 


QUIT-RENT. ; 
Vide Rent (. a) 


þ- | 
od Fe E T DEFORCEAT: 
th E Ccihen it lies. 


(A. 1.) By the Pandey Law. 


* the cuſtom of ſome places a quod ei de irrer bes m at commorr 
law; as in Wales. 2 Inſt. 350. R. Jon. 381. | 
So by the common law, if a recovery was againſt the huſband in 

a real action by render of the huſband, his wile might recover her 


Gower, 2 Infl. 349. 
Yet in the ſuperior courts no quod ei deforceat lies by the com- 


„ on law. 2 /nft. 350. Jon. 381. 


(A. 2.) 9 


But now by the /. I. 2. 4. if a recovery be againſt the huſ- 
band by default, his wife ſhall have a quod ei deſorceat ; and if the 
cant cannot ſhew that he had right to the tenement at the time 
the recovery, the wife ſhall have her dower. Vide 2 Inſt. 349. 
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ob PERMITTAT 
(A.) Uihen it lies. 
A uod permittat lies againſt kim-who-diffurbs another in bis 
right to common of paſture, turbary, piſcary, aqueduct, 
way, fair, market, or other privilege. F. NM. B. 123. F. H. 

As for diſturbing in his efovers. F. N. B. 123. fl. 

Or diſturbing the villeins of a lord in doing ſuit at his mill, 
where they ought to do it by preſcription. F. N. B. 123. M. 

Or diſturbing in having * to his fountain, where he ought 
to have it. F. N. B. 124. 

Or in his paſſage ultra aquam. Ibid. . 

In his free foldage. Ibid, 

In the erection of ladders in the ſoil of another, for * 
an houſe contiguous. Tbid. | 

In his corody. Tbid. 

So a quod permittat lies for abating a nuſance in the freehold of 
another. F. NM. B. 124. H. Vide Aion upon the Caſe for « 
Nuiſance, (D. 2.) 

| | | 
(B.) By whom it lies. 
A Juod permittat lies upoir a diſturbanee, or diffeifim to the 
plaintiff, or his anceſtor ; but in no other degree. F. N. 3. 
123. H. 

And when it is brought upon à diſſe: af to the anceſtor, it is i 
the nature of a mort d ancgſtor. F. N. B. 123. K. 

So an abbot, c. might have had it, upon a difſei/in ta his pre 


deceſſor. F. N. B. 123. H. I. 
A ang permittat lies by, tenant in i fee, or in tail, F. V. B. 124 
. C. 


[4 


| | 80 it lies by the heir, or feoffee of him to whom a nuiſance is 
| done. F. N. B. 124. H. 125. A. 
i So a quod permittat lies againſt the heir, or feoffee of him who 
did a nuiſance to the freehold of another, if the nuiſance be conty 
nued. F. N. B. 124. H. 125. A. 


(C.) When it does net lie. 


| | yn a quod permittat does not lie for bene eftovers .in 2 
wood, tc. for which an aſſiſe of novel diſſciſin is 9 by tbe 
H. W. 2. 26. F. NM. B. a 


.) Hew the Proceeding in it Hall bt. 
5 (D. 1.) By Juſtices in the County. | 


A uod permittat is wicontiel before the ſheriff by ie in b 
county court; or it may be ſued in C. B. F. N. B. 123. 6, 


0.2 


qQvuoD PERMITTA'E. 
(D. 2.) By Writin C. B. 


A quod permittat by writ in C. B. lies againſt a diſſeiſor, or 
diſturber of his common way, Oc. upon a diſſiſin to the plaintiff 
himſelf, or his anceſtor. F. N. B. 123. H. | 
If the common be in the land of a perfon certain, he need not 
mention in his writ the number of cattle. F. N. B. 123. Gf. 


„ The Proceſs. 


The proceſs in a quod permittat is ſummons, attachment, and 
diftringas. F. NM. B. 124. F. | 

And if nichil be returned upon the ſummons, a capias ſhall go. 
F. NM. B. 124. F. 


* * * * ok » N 1 


n en K 
(A) When it lies. 


A Quo jure is a writ of right in its nature, and lies by the lord. 
of a vill, or of a waſte, or by any ſeiſed in fee, againſt him 
is who claims common in his land. F. N. B. 128. | 


(q) Hhew the Preceeding Hall be. 


HE proceſs in a quo jure is ſummons, attachment, and dif 
re. treſs. F. V. B. 128. L. | 
And if the defendant makes default after appearance, the grand 
24 diſtreſs ſhall go inſtead of a petit cape. F. N. B. 128. L. 3 
: The defendant ſhall make his defence, ſhall make title to the 
2 common, ſhall allege feiſin of it, and the lere, and quod tale ſit 
| jus ſuum offert, Et. as the demandant does in a writ of right. 

wo BW F. V. B. 128. J ; 
vole To the title alleged by the defendant, the plaintiff ſhall make 
defence, and ſhall defend againſt the ſeiſin alleged by the defend- 
ant, and ſhall join the miſe upon the mere right, or by battle. 

F. NM. B. 128. J. 5 


4 * 1 


in 2 — 


QUO WARRANT 0. 
(A) Then it lies, 


A Quo warranto is in the nature of a writ of right for the 
king, againſt him who uſurps or claims any franchiſes or 

liberties, to ay by what authority he claims them. 2 Inſt. 282. 

9 Co. 28. a, Tel. 191. | | 25 
Vol Vi. - | M 80 
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QUO WARRANTO. . 

80 the king may have an information in the nature of a qus 

evarranto. f 2 | . 
Or a writ of enquiry out of the Excheguer. Co. Ent. 5 30. ö. 

A guo warrumo lies for all franchifes, _ 

As for waifs, eſtrays, &c. Co. Ent. 528. 541. 544. 
Goods and chattels of felons, deodands, &c. Co. Bn, 
28. 549. 5 | 

, Fires, amerciaments, iſſues, Fc. Co. Ent. 551. b. 561. a, 

A park, warren, &c. Co. Ent. 56 ũ1. | | 

So for wreck of the ſea, &c. 2 Rol. 205. l. 35 

Or for taking laſtage or ballaſtage of ſhips. 1 Sid. 86. 

So it lies for franchiſes, which cannot be ſeiſed into the king's 

hands; for the party may be ouſted of them. 

As for a court baron. Quo W. 14. Treby's argument. Per 

3 J. 2. dub. 2 Cro. 259. Tel. 190. | 

A court-leet, or borough court. Co. Ent. 527. b. 544. 

A fair, market, toll, &'c. Co. Ent, 527. b. 544. 561. a. 

[Information in the nature of quo warranto lies againſt any one 

claiming an excluſive ferry over a public river, but not for tak- 


ing money of paſſengers. Rex v. Reynell, H. 15 G. 2. Str. 1161. 


So it lies for claiming to be a corporation. Co. Ent. 527.6. 
To chuſe bailiffs, or other officers. Co. Ent. 527. b. 537.6. 
Coroner, conſtable, clerk of a market, juſtice, &c. Co. En. 


5 528. 4. 537. 6. 551.6. 


For exerciſing the office of ſteward of a court. leet, but not of 
a.court-baron. Rex v. Hulfton, H. 11 G. Str. Gur] _ 
[It lies for the office of conſtable. Rex v. Goudge, M. 18 6. 2. 


So it lies upon a elm of exemptions ; as to be exempt from the 
government of the mayor, juſtices, &c. Co. Ent. 528. a. 

So a quo warranto lies againſt him who abuſes his franchiſes, or 
liberties. 2 Ju. 496. 

So it lies upon a claim of the correction of others; as to have 


the alliſe of bread and beer, weights or meaſures. Co. Ent. 528. a. 


To have a priſon, power of arreſting, Ac. bid, 

Puniſhment of foreſtallers, or other offenders. bid. 

Pillory, tumbrel, &c. Co. Ent. 551. 8. | 

It lies where any new juriſdiction, or a public truſt, is executed 
without authority, though itis no uſurpation upon any franchiſe of 
the crown. Rex v. Nicholſon, P. 6 G. Str. 299. Rex v. Boyles, 7. 
3 G. 2. Str. 836. Ld. Raym. 1559.] | 


() When not. 


B by the /f. 18 Ed. 1. of quo warranto, every one who had 


a franchiſe before the time of R. 1 and can prove his enjoy. 
ment afterwards, by verdi&, or other means, his franchiſe, &. 
ſhall be confirmed. 

And therefore if it appears upon a quo warranto, that the de 
fendant has enjoyed time whereof, Ec. frauchiſes, Qc. which le 
in preſcription, or thoſe which lie in charter, by grant within tht 


time 


QUO WARRANTO, | 
time of R. 1. or, if granted before, if they be confirmed or allowed 
ſince, he ſhall not be ouſted of them. 2 /nft. 495. 9 Co. 28. 

[If it does not lie for erecting a warren. Neu v. Lowther, M. 
12 6. Str. 637. 2 Ld. Raym. 1409-] 5 | 

{It does not lie for a forfeiture by non - attendance. Ld, Bruce's 
caſe, M. 2 G. 2. Str. 819.] 5 „ 

(The court will not grant information quo warranio for making 
a rabbit- n, not for ſetting up a fair; the remedy is, by ap- 


- plication to attorney-geveral, who may grant it. {botop's caſe, 


P. 9 G. 2. B. R. H. 261.] 


Nor for holding a court-leet in a manor; for it is a private 
right, and may be had in a civil ation. Rex v. Cann, 7. 10 & 


11 G. 2. Andr. 14] | 3 8 
| [Nor where two ſets of church-wardens are ſworn in. Rex v. 
Dawbeny, M. 17 G. 2. Str. 1196.] OY ; 

[Nor where the d;fe# of defendant's title is tale, as of twenty 
nine year's ſtanding, and has never been queſtioned before. Rex * 
v. Stephens, M. 31 G. 2. 1 B. M. 433. Or within twenty 
years. Coup. 59. 4 Burr. 2523. 1 Term. Rep. 3.* 

But poſſeſſion of a corporate franchiſe for leſs than twenty 
years, is not of itſelf a ſufficient objection to an information in 
the nature of guo warrants, to try the validity of a title to ſuch 
franchiſe, 2 Term Rep. 767. | 

* The time for applying for an information in nature of a guo 
warranty was reſtrained to ſix years, by a rule of Hilary Term, 
1791.* | 0 

(C) The Proceedings in a Quo Warranto. 

| C. 1.) In what Court it ſhall be. | 
BY the ff. made 6 Ed. 1. (but proclaimed 30 Ed. 1. and there- 

fore printed of that year, 2 /nft. 279.) all perſons ought to 
enjoy their franchiſes, if not uſurped over, till the coming of the 


king or juſtices in eyre. 


And thereby, and by the J. 18 Fd. 1. when juſtices in re 


ere in being, a quo grrqa(o lay before them. 2 1. 498. 


(C. 2.) What Proceſs. 5 


B the |. 6. Ed. 1. (printed 30 £4. 1.) the ſheriff ſhall make 
amat ion forty days before the eyre, that all appear to ſhew 


quo warrant they chin their franchiſes ; and jf any makes de- 
ult, his franchiſe hall be ſciſed into the king's bands till he 


- 


appears, nomine difiriffionis, and then replevied, if he anſwer im- 


mediately; if he excepts, that he ought not to anſwer without an 


criginal, it ſhall be inquired, whether he himſelf uſurped; and 
if found fo, he ſhall apſwer immediately without an original ; if 


he found that his anceſtor died ſeiſed of the franchiſe, an original 
ſhall be ſued in this form; Rex, Ec. ſum per bonos ſummanitorer A 
quod /it, Ec. oftenſurus quo warrants tenet, Ac. | _ 
It A. appears upon the original he ſhall anſwer, and xepbcatian 

and rejoinder ſhall be made By the ſame flatute. E 
2 


* 


164 5 QUO WARRANT O. | 
If he does not appear, nor is eſſoined, it ſhall be as in eyre, 
4 By the ſame flatute. _ 
RY And therefore the firſt proceſs againſt the defendant in a quo 
evarranto is ſummons. 1 Sid. 86. N | 
If hey does not appear thereon, judgment ſhall be for ſeiſure. 
45 - x Sid. 86. 2 Rol. 46. | | | 5 3 
 _ $0 in an information in the nature of a quo warranto, the firſt 
proceſs ſhall be a venire facias. Co. Ent. 527. ö. 1 Sid. 86 
If the party does not appear the ſame term, he ſhall loſe his 
franchiſe * ever. 2 Inſt. 282. 5 

If he does not appear upon the venire facias, there ſhall be a 
diftringas. 1 Sid. 86. 1 Sal. 374. | | | 

If he appears, his franchiſes ſhall be replevied of right. 2 Ju. 
282. | ES, | 5 

If an information be againſt a corporation, the firſt proceſs ſhall 

bde ſummons, and afterwards diſtringas in infinitum. Garth. 503. | 
And fifteen days zre ſufficient between the 10% and return. 
R. Carth. 503. | | I 

And if there be no appearance upon the d:if/ringas, the iſſues 
may be eſtreated. R. Carth. 503. - | 

So upon an inquiſition returned into the Exchequer of an uſur- 
pation of franchiſes, a diſtringas ſhall iſſue againſt the uſurper, 
who thereupon may appear and plead. Co. Ent. 531.. 

If an uſurpation be by a corporation, proceſs ſhall be againſt 
them by their corporate name. & War. 16. Treby's argument. 
Vide poſt, (C. 3.) TE 

If it be for uſurping to be a corporation, it ſhall be againſt the 

natural perſons who uſurp, or by a name which comprehends them. 
Q. War. 415. Treby's argument. Quo W. 69. Pollexfen's argu- 
ment. Vide poſt, (C. 3.) 25 : 


(C. 3.) Information. 


The general proceeding is by information for the king, by his 
© attorney-general, againſt any uſurper of franchiſes, &c. to ſhow 
quo: warranto he uſes them. Co. Ent. 527. b. hg 

So _ him, who exerciſes a power unlawfully ; as if a 
mayor, &c. admits to freedom perſons who. have no right; for for 
there is no other remedy. 1 Sal. 344. | 
And even after twenty years quiet poſſeſſion, the king may pro- | 


ſecute by his attorney-general. 1 Term Rep. 3.* 2 5 Por 
By the /. 9 Ann. 20. an information in the nature of a quo cau 
warranto may be granted by leave of court, at the relation of any Do 


deſiring to ſue, againſt any, who intrudes into, uſurps, unlawſully 
holds, or executes any offices, or franchiſes of a corporation. 
[Information on this ſtatute lies not againſt a corporation as 4 
body, but only againſt individuals uſurping franchiſes in a corpo- B 
ration. Information againſt a corporation is always by the attor- | 


», ney-general. Rex v. Carmarthen, M. 33 G. 2. 2 B. M. 7 2 furth 


c 
; 
7 * 


a 


QUO WARRANTO. : 165 
And theſe informations are no longer granted as of courſe ; | 
but the court will conſider all the circumſtances of the caſe, before 
they diſturb the peace of cotporations. 1 Term Rep. 3.* 
And where the rights of ſeveral perſons may be properly tried 
in one information, the court may order one againſt ſeveral. | 
After rules are made abſolute for four informations againſt © . 
four defendants, the court may direct that there ſhall be only 
one information againſt all the four defendants. Rex v. Fofter, B. 
31 G. 2. 1B. M; $73] -, | | 
If an information be for uſing a franchiſe by a corporation, it 
ought to be againſt the corporation. 2 Rol. 115. 
If for uſurping to be a corporation, it ought to be againſt the 
particular NC 2 Rol. 115. . 
[If it does not appear whether a court, at which election was 
made, was competent or not, the court will grant information ; or 
where any other material points are doubtful. Rex v. Latham, 


2. 46. 3. 3 B. M- 1435} ”* 


[Whether B. R. can grant it on the application of a private 
perſon, for uſurping a market upon the crown, Dub. Rex v, 
Marſden, M. 6 G. 3. 3 B. M. 1812] © | 
[The court will not grant it on oath of belief of non · reſidence, 
defendant ſwearing to his reſidence, and paying ſcot and lot, and Bo 
the rule may be diſcharged with coſts. R. v. Wardroper, M. 7 G. 3. 4 
4B. M. 1963. 2024. | WT 5 ls | 1 
[The court will not grant it if the informant had acquieſced in | 
the uſurpation, and 1s partaker of the guilt, or ſhews no right of 
himſelf or others, which depends on invalidating defendant's title, 
or the obje&ion cured by long ſubſequent conduct, or the conſe- 
quence prove fatal to the corporation which has been drawn into 
acts by the informant which he would now turn to their deftruc- 
tion. Rex v. Dawes. Rex v. Marten, H. 7 G. 3. T. 7 G. 3. 
4 B. M. 2022. 2120.] * 1 Term Rep. 3, 4. 7 
And the circumſtance of the relator's ſtanding in the ſame 
ſituation with the defendant, or its appearing that the corporation 
mult neceſſarily be diſſolved, by impeaching the defendant's title, 
and the title of thoſe who claim under him, will govern the diſ- 
cretion of the court, in refuſing ſuch an application. 2 Term 
Rep. 767.“ | . 5 
After the death of a mayor, the court will not grant an in- 
formation to impeach a derivative title, where the mayor died in 
the undiſturbed poſſeſſion of it. 1 Term Rep. 4. Quære.“ 
The court will not decide the validity of the election of a cor- 
| porator, if the queſtion be new or doubtful, or a rule to ſhew „ 
, cauſe for an information jn the nature of a quo warrant. 


Doug. 397. (382. )* 
(c. 4.) Pleas, &c, 


a | Z 
5 By the /. 9 Ann. 20. the defendant, ſhall plead the ſame term 

fo the information is exhibited by that ſtatute, upleſs the court gives, 
| further time. ED | | | * 
d | And 
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* 
— 


evo WARRANT O. 
And the defendant may difelaim the Iberties mentioned in the 
information. Co. Ent. 527. b. „ 
Pld im as to part, and juſtify as to other part. Co. 
1. £29. B. | h eng 
A * the defendant may amend his plea, paying coſts, be. 


fore demurrer joined. 1 Sid. 54. 


At any time before trial, the court will give leave to defendant 
to withdraw his plea and plead de novo, on terms. Rex v. Black. 
ford, H. 8 G. 3. 4 B. M. 2147. 7 | 

So the defendant in a quo warrants may by plea ſhew his title 
to the liberties claimed. 5 5 

And in ſuch caſe he ought to ſhew a full title to himſelf, 9 Co. 
24. b. R. 2 Leo. 28, Hard. 456. ks 

As if the kiüg grants bona ſelonum, or other franchiſes, which 
lie in charter, to an abbot, c. whoſe poſſeſſions come back to the 
crown, and the king re-grants bona felonam, fc. adeo plene prout 
abbas habuit ; in a quo warranto againſt the grantee, the defendant 
ought by his plea to ſhew the firſt grant to the abbot, the re-unicn 
in the crown, and afterwards the re-grant, &c. R. 9 Co. 26. a. 
Per Popham. 2 J. cont. Mo. 297. | 

Tf he pleads the king's charter, he ought not to plead that he 
granted and confirmed; for that is double. 1 Sid. 86. | 

If he pleads a grant of an office, he ought to ſhew it to be an 
ancient office. Semb. 1 Sid. 86. Ru. 

He ought to allege the thing done to be appurtenant to his 
. | = Tr 

If he pleads a grant to an abbot, c. he ought to ſhew, for 
what eſtate. R. Mo. 297. - + EY s 

If he ſhews a pririlege to him as a copyholder, he ought to 
plead it in him who has the freehold at leaſt. R. Tel. I91. 

But it is ſufficient, that the plea be as general as the informa- 


tion; as if a quo warrants be for uſing a market, toll, Ec, it is 


ter, he may conclude eo warranto utitur generally; for it ſhall be 
If the affidavit annexed to a plea in abatement has no title, 


"ſufficient to make title to the market, toll, Cc. without ſaying, 
how much the toll was. Pal. 81. | 1 
If he claims a franchiſe as appendant to a manor which came 
to the king by the attamder of B. and afterwards was granted to 
him; it is ſufficient to fay, that H. ſuit debito modo attmBu. 
Semb. 3 Leo. 72. 3 | | . 

So if he claims franchiſes by preſcription, and others by char- 


taken diſtributive. R. Mo. 398. 


the plea ſhall be ſet alide. Rex v. Jones, F. 15 G. 2. Str. 17619 
* In quo warranto againſt particular members, the title of other 
members Je ſudto cannot be diſcuſſed. Comp. 508,* 
And where the right of election is in frecmen in their corpo- 
rate capacity, the queſtion, whether they were duly choſen or not) 
is not to be tied at the election of a third perſon. Cowp. 507.* 
Where a voter is in poffefſion, the rights of the eſectors tan. 
not. c difcuTed in a trial of the rights of the elected, at leaf 
without notice. Coup. 503. . N 


| 


QUO WARRANTO. 

To prove the exiſtence of an aggregate corporation conſiſting 

of different incorporated trades, entries of admiſſion into the ſe- 
veral trades are admiſſible evidence. Doug. 374- (359-), 


(C. 5.) J udgment. | 


In a guo cvarranto, there ſhall be judgment immediately for the 
king, if the defendant diſclaims. Co. Ext. 5 27. . fp 

If the king cannot have the franchiſe claimed, judgment ſhall 
be that the defendant be ouſted of it. Co. Eut. 527. b. 530. Per 
Holt. Sho. 280. 4 Mod. 58. 2 Mod. Ca. 234. 2 Cre. 260. 

So in an information for uſing an authority to which he has no 
right. 1 Sal. 374. | | 

If a franchiſe, or liberty, which may ſubſiſt in the crown, be 
forfeited, the judgment in a quo warrant for it, either for ſeiſing, 
or ouſting, will he proper. Per Halt, Sha. 280. | 

If the franchiſe was created by the king, and may ſubſiſt, c. 
the judgment far ſeiſure will be the moſt proper. Sho. 280. wo 

So judgment ſhall be, for ſeiſure of the franchiſe into the king's 
bond in a guo warrants for a franchiſe not granted by the king, 

1 Sal. 374. 5 | | | 

If 2 be for ſeiſure of the franchiſe, all franchiſes inci- 
dent, or ſubordinate, granted by the fame charter, are alſo for- 
ſeited. R. Pal. 82. ; „ 

So by the /f. 9 Ann. 20. if the defendant, on information pur- 
ſuant to that ſtatute, be found guilty of uſurpation, intruſion into, 
unlawful holding, or executing any offices or franchiſes there 
named, the court may give judgment of aer as well as fine, and 
colts ſhall be recovered on either fide. | | | 

If the defendant be found duly elected, hut not ſworn into the 
office, there ſhall be judgment of _ 2 Mod. Ca. 234. 
wa of Penryn's cafe, P. 10 C. Sir, 582. Afirmed in Far- 
lament] 8 ö 8 ; | 

And no mandamus lies to ſwear, till that judgment be reverſed, 


* 


11 Geo, 1. 2 Mod. Ca. 33. = 
So if the ee ii the defendant's plea, there 
ſhall be judgment for the allowance of the franchiſes. Co. Eni. 
535.4. 537. @. 549. 564. „ 
But a confeſſion by the attorney- general does not bind the king, 
where the matter is not private, but concerns the public. 1 Rol. 
I12, * STI te 
So a confeſſion by the eee, if it be not aſter a plea 


j upon record, does not warrant the court to give judgment againſt 
: the king. Semb. Sav. 19. | 

| So a confeſſion by the e gone do2s not conclude the 
" bg, 3 -= court, in a point of law; but only as to the fact. 

; + 2 Dul. 200. | 

5 If defendant confeſſes uſurpation for part of the time only, and 


from thence inſiſts on election, there cannot be judgment of oufler, 


1 but only capiatur fro Ane. Rex v. Biddk, T. 6G. 2. Str. 95 Te | 


. 


168 QUO WARRANT O. : 
Uf a mayor ſuffers judgment to go againſt him by default, 
though his whole expences 'are offered to be paid, whereby the 
rights of others are affected, judgment may be ſet aſide, and 
another perſon admitted to defend in his name indemnifying him, 

R. v. Dawes. H. 9 G. 3. 4 B. M. 2277.) | 
[The defendant muſt 'ſhew a title, nor need the king traverſe 
any thing but the title ſet up ; if one material iſſue is found for 
the crown, the crown muſt have judgment. Rex v. Leigh, H. 
8 G. 3. 4B. M. 2143.). And the proſecutor, on judgment of 
oufter being given, is entitled to his coſts on all the iſſues. 1 Tern 

Rep. 453 . pf Cots 
C. 6.) The judgment in a quo warranto is final ; for it is in the nature 
The effe of a writ of right. 1 Sid. 86. 
of the judg· And therefore, if judgment be againſt the king, the king ſhall 
ment. be for ever bound, as to the 2 adjudged. 1 Rol. 112. 

| So if judgment be againſt the king upon a confeſſion by the at- 
torney-general, it ſhall never afterwards be re-examined for 2 
matter in fact; for as to the ſact it is concluſive, though not as 

to the law. Hard. 129. | | 
But upon a judgment againſt a corporation for ſeiſing of their 
liberties, the corporation ſhall not be ſeiſed or diſſolved. 4 Mzd. 
8. | - : 8 
r And there cannot be judgment againſt a corporation but in their 
politic capacity. 4 Mod. 58. | 


(C. 7.) Execution. 


| Aﬀer judgment for ſeiſure of liberties into the king's hands 2 
writ of ſeiſure ſhall iſſue to the ſheriff, Co. Ent. 5 39. 6. 
And thereon the ſheriff ſhall return a ſeiſure. Co. Ent. 540. J. 
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RK E C P 
(A.) Rercipt; when allowed. 


(A. 1.) Of a Termor for Vears. | 
ECEIPT is, when, in an action between others, a ſtranger 


prays to be received to defend his right, or intereſt. 
As by the ff. Gloc. 11. (which is the firſt ſtatute which gives re- 
ceipt) 2 Inſt. 323. If the tenant of the freehold is impleaded by 
colluſion to ouſt a termor of his term, he, before judgment, may 
challenge his term. | | 
And therefore where the tenant of the freehold makes default, 


or renders the land, or ſays nothing, he who has a term by deed, 


may pray to be received to defend his intereſt. 2 /nft. 323, 
So tenant by ſtatute-merchant, ſtaple, elegit, &c. 2 Infl. 323. 


So if the tenant vouches A. who enters into warranty, and 


afterwards makes default. 2 Inſt. 324. 5 
v0 a tenant for years may be received in dower; though the 
writ be againſt him and another. R. 3 Leo. 168. 
And therefore he who prays to be received before judgment, 
ſuggeſts a colluſion between the plaintiff and defendant. Rob. 


Ent. 253. R. that it ought to be ſug elted ; but all, except Ander- 
e. 


/on, agreed, that it is not traverſable. R. 3 Leo. 168, 9. 

But a tenant for years ſhall not be received upon the * of Gloc. 
11. for faint pleading of him who has the frechold. 2 Inf. 
323. | 8 e e 


(A. 2.) Of kim in Rererſion'or Remainder. 


So by the comin law, if tenant for life, or years, by colluſion, 
229 to the fraud of him in reverſion, permitted himſelf to be im- 


plw&kẽeaded, 
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pleaded, and would not vouch him, as he might, he in reverſon 


who makes default, and him in reverſion. 2 Inf. 346. 


parts in deſpite of the court. 2 nf. 346. 


hall be received. 2 nfl. 343 


826. 


WEL K I . 


without being vouched might appear and enter into warranty 
defence of his right. 2 70. 8 a 0 
And now by the f. W. 2. 3. if tenant in dower, by curteſy, for 
life, or in tail, makes default, the heir, or he in reverſion, ſhall be 
admitted to anſwer, if he comes before judgment. 2 nf. 345. 
So if a leaſe be to A. and B. and upon a precipe againit /, 
alone, he makes default, he in reverſion ſhall be received. 2 Jyf, 


345- | | 
So though there be a meſne eſtate for life between the tenant 


So if the reverſion be granted for life to B. who does not pray 
to be received, the reverſioner in fee may. 2 Int. 346. 
So if the tenant ſurrenders to him in reverſion, though he ha 
nat properly a reverſion, he ſhall be received. 2 nf}. 346. 
So he ſhall be received, where the tenant pleads nil dicit, or de- 


So if the tenant be only of a rent, by equity, the reverſioner 
fhall be received. 2 nfl. 346. | | 

So by the . 13 R. 2. 17. he in reverfion who prays to be re. 
ccived ſhall find ſurety of the iſſues of the lands in demand. 

But the king cannot be received ; for he cannot bea tenant, or 
in loco tenentis. 2 Inſt. 346. | . 

Nor he in reverſion after an eſtate tail general, or ſpecial; for 
the ſtatute ſhall be underſtood of tenant in tail after poſſibility only, 
2 Infl. 345. 1 And. 133. 4 Leo. 51. OE. 

So a reverſion ought to be veſted in him; for a condition, or 
poſſibility, is not ſufficient. 2 /nfl. 345. | 

So regularly, a reverſioner ſhall not be received, where no re- 
verſion is in him at the time. 2 7nft. 346. 7 

So if the tenant prays in aid of him in reverſion, who refuſcs, 
he ſhall not be afterwards received. 2 1nft. 345. 


(A. 3.) Of a Wife upon Default of her Huſband. 


So by the J. V. 2. 3. if the huſband be abſent, or will not de 
tend, or will render agaiuft the will of his wife, ſi muxor veneers 
ante judicium parata petenti reſpondere tt jus ſuum deſendere admit 
tatur. TH 

And therefore, in a real action againſt huſband and wife, if the 
huſband by default, or reddition, loſes the eſtate of the wife, (he 


So upon a nient dedire, or nil dicit by the huſband. 2 1. 343: 

So upon faint pleading by the huſband. Cont. per Priſot. R. ace 
# E. 2. Cont. per Coke, 2 Infl. 343. (Acc. Cro. El. 826.) 

So if the huſband makes default at the aſſizes, though judgmen 
xs not given upon his default without a trial. R. 2 Leo. 9. 

So upon a default by the huſband to the petit cape. 1 And. 18 
So if the huſband pleads falſely ; as non-tenure. R. Cre. E. 


* 


"RECEIPT. 


And it 1s not a good Counterplea, that the huſban d 1 rike, | 


levied a fine to a ſtranger. R. 1 Aad. 18. . 
3 wife be not — with her huſband, the wife 
hall not be received. R. Mo. 242. 1 Leo. 86. 
Yet he in remainder, or reverſion, 
joint-tenancY» c. inabatement. R. 


0. 242. 1 Leo. 86. 


0) how the Proteeding ſhall be upon a Receipt. 
| (B. 1.) If the Wife be received. 


p the wife be received, there need not be a declaration de novo, 


for ſhe was party to the ſuit before. R. Cro. El. 826. 
(B. 2.) If he in the Reverſion. 


But where he in reverſion, not party to the ſuit, is received, 


there ſhall be a declaration de novo. Cro. El. 826. Cont. per Dyer, 


the other J. acc. Mo. 29. K. cont. per all the F. for, venit paratus 
eſpndere to the demandant, and therefore he ought to anſwer im- 


mediately without 1mparlance ; for he takes notice of the demand. 


10. 34. | | 
gz. 3.) How the party ſhall plead. 


y be received and plead 
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After receipt of a tenant for years, he ſhall be allowed to plead 7 


r the ſafety of his intereſt. 2 Inf. 324. e 

Tenant for years ought to traverſe tlie title of the demandant, 
(B. 4.) Judgment by or againſt Tenant by Receipt. 

Tenant for years cannot be received after judgment. 2 Jnft. 


73. I, . | 
If he be received before judgment, and his plea allowed, judg- 


ent ſhall be only that execution for the demandant be ſuſpended 
ning the term. 2 If. 32 


| 324- : 1 
And though there be ſuch judgment, he ſhall pay his rent, ſhall 5 


ſubject to waſte, Qc. 2 Iaſl. 323. 


e 1 1222 


* — * F284 ; 3 88 


Receipt of Parcel. 
Vide Abatement, (H. 51.) 
Court of Receipt in Exchequer. 
Vide Courts, (D. 4.) 


RECEIVER. 
Vide Accompt, (A. 4.—E. 5.) 


ment,(1.31. 
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. WW. Sg : 
Vi 8 (B. 5.—F#ait, E. 1.) — Grant, (G. 10.) 
. e (C. 9.0 15 125 
—— of a Statute. 
Vide Action upon Statute, (G. —H—I—Plader, 2 8. 2.) 


RECOGNIZANCE. 


Jide Bail, (O.—P.—Dett, A. 3. Enfant, (B. 4. — 
Entry, (D. 20, &c. 26, 27.)-—Fuſtices of Peace, (B. 5, 6, 1, 
8. —OIligation, (K. 23 (L. 47.) —Pleader, (2 W. 

10. 34, 35+ 15 L. 16.)—Statute Staple, (B.) 


R E COMP E NC E. 
Vide Diſmes, (E. 10, 17.) 


ͤͤÄ 1 Op 
(A) Chat is Matter of Becord. 
A RECORD is a memorial of a proceeding or act of a court 
of record, entered in a roll of parchaveiit for the preſervation 
of it. Co. L. 117. b. 260. a. 

And a record found in the proper olice muſt be intended u 
have been always in the plight in which it is found; parol er 
dence ſhall not be admitted to prove that it was once wrong, and 
has been ſince altered. 1 Bl. Rep. 664.* 

A foreign judgment is not a record; and therefore mul til n. 
cord is no plea to an action on ſuch a judgment, though the plain. 
tiff has called it a record in his en, and concluded pra 
patet per recordum. Doug. 1. 7. 

[A roll is not a record till it is put in the bundle. Boles v. . 
H. 5 G. Fort. 355.) 


[An affidavit read and filed becomes a record of the court, and 
cannot be taken off the file. Beal v. Taglaſ. H. 8 G. 3. 2 1 Dr th 


1. 
[If record is loſt, the court may order a new entry. King ld Of 
tam, v. Bolton; H. 5 G. Needbam v. Grano, P.g 6. 


141. | 
(If writ of i inquiry is executed, coſts taxed, but * judgment ; 


not entered, and it is loſt, the court may order new writ of 1 detai 
quiry, and inquiſition to be made according to the ſheriff's not 


and the coſts to be indorſed according to commitment- -book WF + re 
Bean v. Elton, T. 10 G. 2. Str. 1077. Andr. 12.] the re 

[An extent and inquiſition being loſt, may, on motion, 
ingroſſed from the ſheriff's minutes ſigned by the jury. — eturn 


3 


Funds, in Sc. M. 21. Bunb. 88. M. B. Defendant conſented, 
N diſſent. Montague, B.] 1 | 5 
[So a new poſtea may be made from the record above, and the 
minutes in the aſſociate's book. Jtid. Dayrell v. Bridge, H. 20 
C. 2. Str. 1264. „ 5 | | 
[After verdict, record of niſi prius, and writ of habeas corpus 
rat. loſt, new record and writ may be made out, and verdict re- 
turned. Barnes, 466.] | 1 55 . 
[If judgment · roll is carried in and docquetted, and then loſt, a 
ex roll may be filed, on motion, many years afterwards. Evan. 


' Thomas, P. 2 G. 2. Str. 833.] 


(B) How tried. 


A RECORD is of ſo high a nature, that it can be tried only 
\ by itſelf. Co. L. 117. b Vide Trial, (A.) | 

If iſue be upon nul tiel record, where the record is alleged in 
he ſame court, day ſhall be given for the inſpection. | 
If there was ſuch a record at the time of the plea, the iſſue ſhall 
for the plaintiff, though there be a diſcontinuance entered 
pon the record before the day given for producing it. R. 1 Sal. 


le 
75 
. 


But if aul tiel record be pleaded as to a judgment, outlawry, c. 

ad before the day given for producing the judgment, Oc. it is 
rerſed by error; the iſſue ſhall be for the defendant ; for by the 
erſal it is annulled ab initio. 1 Sal. 329. . 


() What will be a material Uariance. 


a man pleads nul tiel record, and there be a material variance %% pye.q_ 
between the record itſelf, and the record pleaded, it will be a er, (3 B. 
pure of the record; as if a recognizance be taken before a judge 13.) | 
his chambers and a ſcire facias is ſued upon a recognizance be- 
e the juſtices in court. R. Mod. Ca. 42. 5 

lf in debt on judgment of Hilary term, and nul tiel record 
ded, it appears to be a judgment of Eaſler term. Ince v. Hay, 

9G. Fort. 353.]. | 
lf * . of any party, his abode, or addition, varies. 

4. 754. . 5. | 
Ur there are more or fewer perſons parties. 1 Rol. 753.1. 45. | - 
fit be for different pargels. 3 Co. 2. 0. | | 
vr different damages are recovered. 1 Rol. 754. J. 40. 
fin treſpaſs for an aſſault, 15 May, 9 W. z. aud detaining for 
y days, the defendant pleads a recovery for the ſame treſpaſs, 
nſt a joint treſpaſſor, and the record is for an aſſault 14 May, 
detaining for ten days; where there is not an expreſs averment 
they are the ſame. N. Lut. 945. | 
a recovery be recited to be upon affirmation by A., B., and C. 
the record is by 4. and B. only. K. Mo. Ca. 168. 

cerlorari to remove conviction againſt A. and his wife, and 
urn be of conviction againſt A. only; for this variance the 


rari will be quaſhed. Anon. H. 5 G. 1 16. 5 
ö [If 


— 
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P. necnon ad diverſas felonias, &c. and the indictment was befor 


riance; for the figures and the 2d ſhall be rejected as ſurplua 


E territor adinde ſpedtan', and in the record produced {teri 


ſonnat. Williams v. Ogle. H. 4 G. 2. Str. 889. 


R E CO R D, 

If judgment is on ſeveral promiſes, and intire damages, and the 
ſeire facias recites cujuſdam promiſſionis, it is variance, and caug 
be amended. Baynes v. Forreſt, H. 4 G. 2. Sir. 892. 

CIF plaintiff, in action a ſheriff, ſays, that by precept a 
the ting, Ic. and on nul tiel record it appears to be a bill of Mi 
dleſer, judgment ſhall be, guod perfecit recordum. Harris v. Ber. 
nard, H. 10 G. 2. Sir. 1069. ] | 


o Cathat not. 


I) UT if a record has not a material variance, it is not a failure 
of record; as if in an action upon the caſe for a conſpinq 
in indicting of barretry, it be alleged that it was coram juſticiarin d 


juſtices of the peace, without more; for as juſtices of the pe 
they may take the indictment. R. 2 Cro. 32. Tel. 46. 
Ik to a recognizance pleaded, nul tiel record be replied, and 
thereupon a recognizance with a condition be produced. Pl 
Com. 14. b. 
If to an information, a prior information, 28 Ap. 14 Jar. f 
the ſame cauſe be pleaded, and upon nul tiel recordan 7 | 
29 April, without other variance, be produced ; for it was prich 
R. Hob. 209. 8 E 
In treſpaſs, the defendant juſtifies by an execution out of a H 
inferior court, where a plaint was, and afterwards, viz. 2 (| A 
34 Car. 2. judgment, &c. nul tiel record, the record of the judy 
ment produced was 25 Dec. 34 Car. 2. yet a good executi 
Dub. 3 Lev. 243. | | | 
If a variance be in the ſtyle of the king, as if Scotland be on 
ted. 3 Mod. 228. | 185 | 
[If the record has a date in words at length, and George u 
king, and the replication has the date in figures, and alſo in we 
at length interlined, and George the 2d, now king, it is 50 


Fiſher v. Sowerby, T. 8 G. 2. B. R. H. 131. 
If the judgment pleaded be in cur' O. prote# Anglie & d 
is omitted. R. 3 Mod. 227. | | 
If a patent be pleaded without mention of a date, and up 
tiel record, a patent be produced with a date. 20 H. 7. 7-6, 
If the record produced varies only in the proceſs, or com 
2 (being out of an inferior court, ) it is not 
Hab. 179. 5 1 | 
If a fine with proclamations be pleaded, An. 30 l. 8. bit 
record produced has proclamations, Paſ. Mich. & Hil 4 
H. 8. and the proclamations of Trin. are entered without n 
of the year ; 22 of neceſſity, it muſt be the ſame year. k 


234. LY, 
[On nul tiel record, Segrave for Seagrave, no variance, fis 


[Declaration for damages only, record for damages aud i 
not material. Barnes, n 8 


REC OR D. 
0 No Averment agaenſt a Record. 


RECORD is of fo high a nature, that no averment can be 
taken againſt the record. Co. L. 260. 4. 


, So, though the matter be only ſuppoſed by the record; as if a 


fne be of land in A. and B. it cannot be gremed that there is wo 
ſuch vill as A. * Leo. 82. 


(F) A Record cxnnct be varted, 


0, regularly, a thing entered upon record, cannot be varied. 
8 So, in the ſame term, an act of the party, entered upon re- 


n 
0 
4 
IS cord, ſhall not be varied; as a nonſuit or default. Sal. 567. 
* A default of the defendant i in ejectment to confeſs leaſe, entry, 
1 and ouſler; thou 10 the plaintiff conſents. R. Sal. 566. 
N But the act o 


367. 
J Record removed from one Court ta ancther. 


the court may be varied in the ſame term. 2 


(3 B. 13.) 
How by certiorari, vide Certiorari, (A. 1, &c.) 


A record removed out of another court into B. R. can never 
e remanded after it is filed, in the ſame or in another term. 
. 1 Sal. 352. 


ni more concerning Record in a (K. 1, 2.—N.)— 
150, (A. 2, 3.) — Eſoppel, (A. 1.—E. 1, &c. Evidence, 
A. 1, &.)—Forfeiture, (A. 2.) —Impriſonment, (H. 1.) lender, 
E. 18.—F. 20.—G. 6.—P. 2.—S. 14. 16.—3 B. 13.)—Pre- 
zulve, (D. 66.)—Retorn, (E. 4.)—Sewers, 'D r rial, (A.) 


Nul Ciel Record. 
Vide Pleader, (2 W. 13.) 


u EK C O 1 
ür 
| Vide Frauchiſes, (F. 24.) 


 Becerder of London. 
Vi Certificate, (B.)—London, (E.) 


OW a record ſhall be removed for error, vide Pleader, 


Jul Anient Demeſue, (O. 5. —Droit, (B. 6.)—Phader, (g K. 2) 
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male, a recovery ſuffered by the daughter is good, though ſhed. 


'R ECOVER Y, 
Y Recovery. | 


RECOVERY is when a man obtains or recovers his right in 
lands or goods, &:c. by judgment or trial at law. Ci. I. 

154. 4. | a 
And every recovery is feigned (which is uſually called a con- 

mon recovery) or real. | 5 
[Common recoveries are now a mere form of conveyance, al. 
lowed (under certain circumſtances of form and ceremony) to 
tenants in tail in poſſeſſion, generally; and to tenants in tail in 
remainder, with conſent of the owner of the firſt eftate for life, 


Taylor v. Horde, H. 30 G. 2. 1 B. A. 60. 


(B) Common Recovery. 
(B. 1.) By whom it may be ſuffered. 


COMMON recovery may be ſuffered by him, who has ar 
eſtate in ſee. | | 
Or by him who has an eſtate tail in poſſeſſion. 
*And if a man deviſe to his daughter an expreſs eſtate tail, but 
afterwards ſay ſuch deviſe ſhall be void as to inheritance of hein; 
if ſhe die without children, and the eſtate ſhall deſcend to his her 


terwards die without iſſue. Cowp. 379.“ 
So the tenant for life, and remainder-man in tail, may join to 
ſuffer a common recovery. R. 10 Co. 44, 45. Cro. El. 576. 


Mo. 690. Vide Eftates, (B. 27.) „ ** 
If A. tenant for years, with remainder to B. for life, remii. nc 
der to the firſt and other ſons of B. in tail, remainder to B. himſd * 
in tail, join with B. in a leaſe and releaſe to make a tenant to ey g 
precipe, and ſuffer a recovery; the eſtate tail limited to the ſor a 
of B. is not deveſted by the recovery; only the remainder to B. f A 
tail, ſubſequent to the remainder in tail to his firſt and other ſon þ 4 
is barred. 1 Term Rep. 738.“ - | "us 1 
So huſband and wife, feiſed in right of the wife, may ſuf WW © 
recovery of the inheritance of the wife. 2 Rol. 395. l. 44 J. 80 
Baron and Feme, (G. 2.) | 3 
If A. deviſe lands to B. and his heirs, to the uſe of B. and! ah 


heirs, in truſt for C. and the heirs of her body, remainder 
B. in fee, on condition that he marry C. which he offers to d 
and ſhe refuſes and marries another, and at full age ſuffers a 
very with her huſband, this bars the remainder, though with 
fine. C. T. T. 164. . PS Le: 
So they may join a recovery, where they are jointly ſciſd of 
eſtate, before or after marriage. Vide Baron and Feme, (C. 
So a recovery by the huſband alone, as vouchee, will be g 
againſt all but the wife, where they are jointly ſeiſed for life 
mainder to the huſband in tail, 72:4, 


RECOVER V. 


band in tail, remainder over, it will be a bar to all remainders. 
So a recovery upon a præcipe againit the huſband alone, where 
they were joint-tenants for life, before the covertures remainder to 
the huſband in tail, will be good for a moiety. R. Mo. g5. 

8o a recovery by an infant, as vouchee, by his Jn will 
be good. Vide Enfant, (B. 2.) 


it be defeated by error. Vide Enfant, (B. 2.) 


after twenty years, producing the deed to make tenant to the writ, 


n eſtate and power.] 
| (B. 2.) 'By whom „ 


But a recovery ſuffered by tenant for life, is not Ss for by 
the J. 32 H. 8. 31. and 14 El. 8. it will be a forfeiture, for which 


15. 
Though he conveys to another in fee, who 1 a common 


r:covery, in which the tenant for life is vouchee. R. 1 Co. 15. 
Io. 271. # 

80 if there be tenant for life, remainder to B. in tail, a reco- 
very by B. is void, and does not bind his iſſue by appel. R. Mo. 
256. 

So if A. tenant in tail enfeoffs B. who re- enfeoffs A., C., and 
D. for the life of A., remainder to F. in fee, and a recovery is had 
againſt A., and after his death C. and D. enter; this recovery 
binds the ſcoffees C. and D. only during the life of A. R. I And. 
44- 

So a common recovery by him, who is not ſeifed in proivity of the 
ellate-tail, does not bar the entail or remainders. 2 Rol. 394. J. 


49, 


the diſſciſor enfeoffs B. who ſuffers a recovery, it does not bar the 
aatail ; for B. was not ſeiſed of it, and the recompence docs not 
extend to i it. R. 3 Co. 59. 2 Rol. 395. J. 5. 


does not bar the remainders. 2 Kol. 394. J. 37. 
So if an eldeſt ſon, inheritable to the entail, enfeoffs A. againſt 


whom a præcipe is had with a voucher of the "Wy who afterwards 


not bar the younger ſon of the tenant in tail. R. 1 And. 44. 
So a common recovery by huſband alone, ſeiſed in right of his 
vile, does not bar her eſtate. 2 Rol. 394. J. 10. 


Vide ante, (B. 1.) 
A recovery ought not to be ſupported where the parties had 


70 power to ſuffer it; and fat. 14 6. 2. c. 20. proceeds upon 
Vor. VI. = their 


* 


80 if they were tenants in ſpecial tail, remainder to the buf 


So if he appears by attorney, or in perſon, it ſhall be good, till 
[By J. 14 G. 2. c. 20. J. 4. purchaſer for valuable confiderations | 


and declaring the uſes ; ſuch deed ſhall be evidence that the reco- 
very was duly ſuffered, provided the perſon making the deed had 


he in remainder way enter, after or before execution. R. 1 Co. 


As if tenant for life, remainder to B. in tail, be diſſeiſed, and | 
So a recovery by tenant in tail, aſter an attainder for treaſon, 
dies without iſſue, in the life of tenant in tail; the. reegvery does 


80 a recovery by an infant does not bar him. 2 Rl. 395. J. 45. 
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n G V r N 
their having power to ſuffer it. Taylor v. Horde, H. 30 G. 2. 
1 B. M. 60.) : | | 
[A ſecret feoffment under a naked poſſeſſion is not fufficient 
to ſupport a common recovery ſuffered by the remainder-man, 
Ibid. ] 85 95 
[Thoſe who have no power to ſuffer a recovery, ſhall not, by 
making an eſtate by wrong, or fraud, or practice, bar thoſe in re- 
mainder or reverſion ; and ſuch eſtate is no eſtate in law. Tbid.] 
[A recovery which the parties had no power to ſuffer direQly, 
and without ſuch fraudulent eſtate, ſhall not be made good by 
wrong and fraud. lid.] | ot 
[A feoffee to the intent to be tenant to the precipe- is a mere 
inſtrument for one purpoſe of form only; and a man, by his own 
injurious feoffment, ſhall not acquire an advantage to himſelf; 


an act founded on wrong ſhall not, by virtue of the crime itſelf, 


become legal, for the author's advantage. 761d.) 

[If A tenant in tail in remainder, es the death of B. jointre{s 
tenant for life in poſſeſſion, recovers in ejectment againſt her, and 
enters, and has poſſeſſion, but B. is not ouſted, nor A. ſeiſed, and 
A. enfeoffs C. to make him tenant to the precipe, and a recovery 
is thereupon ſuffered, it is void; for A. is not a diſſeiſor, nor is 


his feoffment a diſſeiſin. Ibid. Vide Cowp. 702. 
(B. z.) Who ſhall be a good Tenant to the Precipe. 


In every common recovery there ought to be a good tenant to 
the precipe ; and therefore, if the tenant had not the freehold at 
the time of the recovery, it will be error. 

As if A. be tenant for life, remainder to B. in tail, and the pre- 
. cipe be againſt B. 1 Vent. 360. 3 Co. 6. ö. 5 5 

Or againſt A. and B. for B. has nothing in the freehold. B. 

252. 6. 3 Co. 6. 6. | 


So if by fine an eſtate be given to huſband and wife for their 


lives, and the precipe be againſt the huſband alone ; for they take 
by entireties, and the huſband alone has nothing, R. 3 Co. 5. 0. 
Mo. 210. 1 And. 162. K. Sal. 568. 

So if the huſband alone, by leaſe and releaſe conveys to B. and 
a precipe be againſt B. for the huſband cannot diſpoſe of any part 
'of the land. Semb. 3 Co. 5. a. ; 

But it will be good, if he had the freehold at the time of the 
recovery, though it was upon a defeaſible title; as by feoffment, 
as well as by fine of tenant in tail, though this was a diſcon- 
tinuance. | 1 

By bargain and ſale of the tenant in tail. | 

* Though the bargain and ſale was not inrolled till the recover 
completed. C. T. T. 164.“ | 
Or leaſe and releaſe. 8 ; 

Though the bargainee was made tenant. to the py before 
inrollment, if the deed be afterwards inrolled. 1 Ven. 366 
Cont. per Hob. Godb. 218, but this ſeems miſreported 2 Roll. 394 


1 


| RECOVER Y. 
if he be made tenant of the freehold by the uſes declared of a 
fine, which is afterwards reverſed, R. Sal. 568. | 


If tenant for life ſurrenders to him in reverſion, or remainder, 

upon condition, and afterwards a precipe is brought againſt him 
in reverſion or remainder ; though immediately after the recovery 
the tenant for life re-enters for the condition broken. Semb. Shin. 


3. 6 


recipe is brought againit A. who vouches the tenant in tail; he 
ſhall be a good tenant, though no uſe be declared to him by writing; 
ſince the ff. 29 Car. 2. 3. R. Eq. R. 17. „ 

So if tenant in tail, and a ſtranger, who has nothing, are te- 
nants to the præcipe, it will be good. 1 Vent. 358. R. Pl. Com. 

514. Kin. 3. 785 e . 

So if tenant for liſe ſurrenders to B. in reverſion (who is made 
tenant to the precipe,) at any time before the recovery ſuffered; 
though the judgment relates to the firſt day of the term. Per 2 
J. Ney, 126. a AT 
So if a præcipe be againſt A. returnable 15 Mart. and A. then 
appears and vouches B. tenant in tail, againſt whom a ſummons 
ad warrantizandum goes, returnable O Pur and B. by leaſe 
and releaſe, 1 and 2 Jan before conveys to A. for life; it is ſuf- 
ficient to make him a good tenant to the precipe, though he was 
not ſo at his appearance or voucher. R. & Af. in Error, Sal. 

569. Comb, 425. ' . | 
4 So it 18 ſu len, if he be a good tenant at any time before the 
recovery had, viz. the judgment. Sal. 569. Sho. 347. | 
(By fat. 14 G. 2. c. 20. common recovery of premiſes in leaſe 
) for lives are valid, without ſurrender of ſuch leaſes, or the tenant's 
J joining to make a tenant to the writ.} 


ir BR {/-2- But not unleſs the perſon intitled to the firſt eftate for 


hs life, or greater eſtate after the expiration of ſuch leaſe, ſhall con- 
vey an eſtate for life at leaſt to the tenant of the writ.]J 


3 77 3. And this ſhall not prejudice the eſtate of the leſſee. | 
1 . 5. After twenty years it ſhall be good, though the deed to 
pat make the tenant do not appear. Hy 

| [7 6. Recovery ſhall be good, though the fine or deed, mak- 
f the ing the tenant, ſhould be-levied or executed after judgment in the 
ment, 1 and the writ of ſeiſin awarded, provided it is in the ſame 
3 erm. | - 


ſumed, after a long time, (as forty years,) that tenant for li 
cover poſſeſſion ſurrendered. Warren v. Greenville, P. 13 G. 2. Str. 

1129.] , | 0 | EO 

But here was alſo an entry in the attorney's debt-book, he be- 
before ng then dead, of drawing and ingrofling ſurrender from tenant for 


2 Ae | 
1. Goodlitle v. Duke of Chandos, M. 1 C. 3. 2 B. M. 1065. 
[On an old recovery, where no deed appears, a proper tenant 
mie precipe ſhall be preſumed ; but if a deed appears wherein 


N 2 Fu proper 


it tenant in tail levies a fine to A. and his heirs, to the intent 
to make him tenant to the precipe, and ſeven years afterwards a 


(If tenant in tail in remainder ſuffer a recovery, it ſhall be * 29 1 
e in 


life, mother to the tenant in tail, and the bill was paid. Fide 


„ 
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proper parties did not join, and the uſes are declared to be war. 
ranted by ſuch deed, the court will not preſume there is any other. 
Keen v. Earl of Effingham, P. 20 G. 2. Str. 1267.] Iu 

[When one has power to ſuffer a recovery, it ſhall be preſumed 
all is rightly done,” unleſs ſomething appears to the contrary, 
Te > „ „ | 

[But there can be no preſumption, where there is no ground for 
it. Bid.) For: 

[The ſuppoſition that tenant in tail would not ſuffer a recovery, 
without getting a ſurrender of life-eſtate, forms no preſumption, 
Ibid. | | | 

A long poſſeſſion by tenant in tail, after death of tenant for 
Efe, doth leave ground of preſumption. /bid. ] 5 


(B. 4.) What the Effect will be, if there be not a goed Tenant, 


If there be not a tenant of the freehold tenant to the precipe, the 
recovery will be void. 7 
And therefore if a recovery be pleaded in bar, the plaintiff may 
ſay, that the party named tenant non tenuit. Fon. 352, 3. 
But if it be found that the perſon named tenant was tenant for 
2 part, the recovery will be good for ſo much, though void for the 
reſidue. R. Jon. 353. 374- 


(B. 5.) The Effect of a Recovery. 


How a recovery by judgment, c. ſhall be executed, vide Exe 
cution, (A. 2. 6.)—Fine, (E. 15.) | 
A judgment ſemper pro veritate accipitur. Co. L. 39. 4. 
And therefore, by the common law, a party, or privy to the 
judgment, can never fallify the ſame recovery, | 
So the iſſue in tail cannot falſify a recovery againſt tenant in tail, 
after a verdict, in the point tried. Co, L. 361. a. | 
Nor a wife after the death of her huſband, upon a recover 
againſt the huſband. 2 nfl. 350. : 
So he in remainder or reverſion, or any, who derive an intereſt 
under ' him, cannot falſify a common recovery by tenant in 
1 Co. 62. 5. | 
So if there was a term. for years, and afterwards a recovery 
againſt the tenant of the freehold, the termor, by the common 
law, could not falſify the recovery, though it was hy colluſion. 
Co. L. 46. a. 2 Inſt. 322. 925 
If tenant in tail mortgage for years, and ſuffer a recovery 
terwards, that ſhall let in the mortgage, and all other incumbrance 
made by himſelf. 1 Will. 276.“ „ 


(B. 6.) When it may be falſified. 


(z. 6.) But if a recovery be againſt tenant in tail by default, the iſſue 
By the iſſue in tail may falſify it, if it was upon a falſe title; as if A. recoen 
in tail. againſt tenant in tail, in a writ of entry upon a difſei/in alleged 

buy him of the grandfather of A. and after default . 1 

OO) | B48 3p 


Co. L. 362. a. 


\ 


RECOVER F. 


| fed; the iſſue in tail may have a formedon, and if the recovery be 


pleaded, may ſay, that tenant in tail did not diſſeiſe the grand- 
father of A. Lit. ſ. 688. N „„ 
So if a recovery be againſt tenant in tail by nil dicit, confeſſion, 


or demurrer. Co. L. 361. a. 


So if a recovery be againſt tenant in tail by verdict, though the 


iſſue in tail cannot falſify it in the point tried, he may falſify it by 
collateral matter; as by a collateral warranty, or a releaſe, not 
pleaded by the tenant in tail. bid. | „ 
So the iſſue in tail may avoid a recovery, by confeſſion and avoid- 
ance of the point tried. bid. | | a 

So if a recovery be againſt tenant for life, which makes a diſcon- 
tinuance of the reverſion or remainder, it may be avoided by entry. 


(B 7.) 
By him in 


reverſion or 


If the recovery was by covin, or conſent, by the A. 32 H. 8. 31. remainder. 


and 14 El. 8. it will be a forfeiture, and he in reverſion or remain- 


(A. 2.) | | 88 
So by the /. Glo. 11. if a recovery be by default in London 


der may enter for the forfeiture. C. L. 362. a. Vide Forfeiture, 


(B. 8.) 


againſt the tenant of the freehold, he, who has a term for years, By a term 
being ouſted, the mayor and bailiffs may inquire, whether the re- or for years. 


covery was by colluſion, and if ſo found, the execution ſhall be 


ſuſpended till the term is paſſed ; ſo by equity, before juſtices, if 
the termor challenges before judgment. 


And therefore before judgment, the termor by deed may claim : 
to be received to defend his right. 2 Int. 323. Vide Receipt, 


(A. I.) 85 | 3 
And after judgment, he who has a term by deed, if the judg- 
ment was by default, ſhall have a writ of inquiry upon that ſtatute, 


to inquire, whether the judgment was by colluſion ; and if it be 


ly found, the judgment ſhall be ſuſpended, till the term is paſſed. 
2 Inſt, 32 1. | | | 
And this upon a recovery in other courts, cities, or boroughs, 
as well as in London. 2 Inſt. 322. = 
So now, by the /. 21 H. 8. 15. a termor for years, by deed, 
or without writing, may falſify for his term only, a recovery by 


leigned and untrue title; and ſhall enjoy his term according to 


his leaſe, againſt ſuch recoveror, his heirs and aſſigns. And ſo 
may tenant by ſtatute-merchant, ſtaple, or elegit. Vide Co. L. 46. 
a 2 Infl. 322. | | ; 

ry this, though the demiſe for years be not by writing. 
2 Inſt, 322. 5 | | | : 

80 Fi there be a recovery in dower by a woman, againſt leſſee 
for years, as tenant of the frechold ; he may enter upon the de- 
mandant for his term, though he has not pleaded non-tenure. 
Per 2 J. 1 Leo. 92. Bn | 

The proceeding to falſify ſuch recovery againſt him, who has 


(B. 9.) 


the freehold, ſhall be by writ, in the nature of a commiſſion to the How the 


mayor and bailiffs, reciting the leaſe, the action brought by collu- 

bon, and the /. of Gloc. and afterwards commanding them to do 
nght. 2 Inf. 323. : OS 
| | Five 


-eding . 


182 RY CUTTER YE: 
' Fide more concerning a Real Recovery in Action, (K. 1, Kc.) 
Eftates, (B. 26. —Pleader, (3 M. 14.) concerning a Common Reco- 


very in Baron and Feme, (G. 2. — Chancery, (3 N. 1, 2.—4 K. 


I, 2. Enfant, (B. 2.) —Hflates, (B. 27, &c.)—Plader, (2 V. 
14.—3 A. 2, &c.) e 


N | V 

ki Vide Diſmes, (C. 1.)—Ecclefiaſtical Perſons, (C. 6.) 
— e r o * 
„ Vide Eccleſiaflical Perſons, (C. 6.) 

TY  RECUSANT:. 


IE Vide Fuſlices of Peace, (B. 17, 18, 19.) 


80 NP: TT 1-0: $. 
Vide Chancery, (4 A. 4, &c.) 


 RE-DISSEISIN. 
Vi ide Abe, (F.) 


R E-E NT Rv. 
vide Rent, (D. 3, Kc.) 


R E- EXT ENT. 
Fide Statute-Staple, (D. 7, 8.) 


u. 
Vide Leer, (M. 3.) 


| %%% wo We Gs 0 


Reference to a Maſter. 
Vi: Chancery, (W. 1, &c.) 
REF US A L. 


— - of Tender, 
Vide Condition, (L. 4.) 


L 20 An D 
Vide Chaſe, ( Q 4.) | 


RS GE EK 


Begifters of Chancery. 


Vide Chancery, (B. 6.) 


REGISTERING ESTATES, 
Nide Popery, (B. 10. 12.) ; 


R EU R N 

Vide Juſtices of Peace, (B. 39.) 5 
REGULATION OF TRADE. 
| 15 Vide Trade, (B.) 


R E HE AR TIL N G. 
Vide Chancery, (Y. 5.) 


R EJOIND EK 
Vide Chancery, (O.)—Pleader, (H.) 


1 1108 

Vide Bargain and Sale, (B. 9.) Chancery, (3 V. 16, 17.)— 
Conſffrmation, (D. 5.)—Dett, (G. 9.) Execution, (D. 1, 2.) 
orfeilure, (B. 6. Parliament, (R. 1.) N 


- 
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(A) Releaſe. 
(A. 1.) Expreſs. 
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A RELEASE is, when a mam quits or renounces that which (A. . 


he before had, By what 
And it may be by expreſs words, or by act in law. Co. L. words it 


264. ö. | ſhall be. 


A releaſe by expreſs words does not require any particular word ; 
for if a man be” uh or quits claim, it will be of the ſame effect as 
the word, releaſe. Lit. ſ. 445. 1 5 

So if he renounces, acquits, Sc. Co. L. 264. be 

If a joint-tenant grants, bargains, and ſells his land to his com- 
pamon ; this amounts to a releaſe. R. 1 Vent. 78, 2 Sand. 96. 
1 Sid, 452. Ray. 187. | eg 

So if a leſſor grants, that his leſſee ſhall be diſcharged of his 
"cnt; this amounts to a releaſe. Co. L. 264.6 


j 
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amounts to a releaſe. Cro. EI. 352. 1 Kol. 939. l. 50. Per 


forfeiture of his debt. Semb. Sho. 331. 


„ TT ES a PE OC bn 
So if a man acknowledges himſelf to be ſatisfied and fs 
of all bonds, c. by the obligor ; this amounts'to a releaſe of a 


bond. R. 9 Co. 52.6. 
So if a man covenants that he will never ſue for a debt'; this 


Holt, Sho. 47. 

So if he covenants, that he ſhall not be food within ſuch a time, 
and if he be, that it ſhall be a releaſe ; this amounts to a releaſe, 
21 H. 7. 24. 1 Rol. 939. J. 50. 

But if a man by deed grants, that the obligor ſhall ache ſued 
before ſuch a feaſt ; this does not amount to a releaſe ; but i is only 
a covenant. R. 21 H. 7, 24. a. R. Cro. El. 352. 1 Rol. 930. 
L. 45. K. Z. R. 1 V. & M. B. N. inter Ayliffe and Schrinſtre, 
Sho. 
| or 1 that he will not ſue in ſuch a time upon pain cf 


So a releaſe by expreſs words can only be by deed. Co. I. 
264. 6. ; 


(A. 2.) Releaſe in Low 


So a releaſe may be by act, or operation of law; as if a lord ; 
diſſeiſes his tenant, and makes a feoffment, by deed, or without 1 
deed; this amounts to a releaſe of his ſeigniory. Co. L. 264. l. 0 

If a diſſeiſee diſſeiſes the heir of the diſſeiſor, and makes a feoft. wes 
ment ; this amounts to a releaſe of his right. 7bid, | 

So if a man makes his debtor, by bond or otherwiſe, his execu. 
tor; this amounts to a releaſe of the debt; for he cannot hate 
an action againſt himſelf, and a perſonal thing ſuſpended is lol. 
Co. L. 264. b. Vide Adminitration, (B. 5.) re] 

So if there are joint-debtors, and he 44 one of them his ex- 
ecutor, or the wits of one his executrix. id. 

So if a woman obligee, or one of the obligees, takes to huſband 


the debtor ; it will be a releaſe of the debt. Co. L. 264. b. 

But an act does not amount to a releaſe in law, to the prejudice 1 
of another; as if an executrix takes to huſband the debtor of her 1 
teſtator. Co. L. 264. Lide Adminiftration, (B. 5.) 10 > 

Or the ordinary grants adminiſtration to him. Vide Adminiſra | an 
tion, (B. 5.) 1 

80 where a man makes his lo executor, c. his debt ſhail Lit : 
be aſſets in * hands for the teſtator's creditors, Vide Adminjfre 5 
fiong (B. 5 

So a re . in "IG ſhall not be extended beyond the evident in- Ap 
tent; as if a diſſeiſee difſeiſes the heir of the diſſeiſor, and makes: 0 
leaſe for life ; this does not amount to a releaſe of his right bu 
only for the _ of the leſſee. Co. L. 264. b. | Bas 

(A. 3. ) When Words enure to a double Intent. ** 

If a woman meſt ne takes to huſband the tenant peravaile, and the or tex 
lord releaſes his 15 to the huſband; this enures to extinguiſh the guiſh 
ſeigniory, and alſo the meſaalty. Co L. 280. a. 80 


8 


R E I. EASE. 


80 if a * be granted to the lord and B. and the heirs'of : 


Z. and the lord releaſes to B. this enures to paſs his eſtate in the 
tenancy to B. and alſo to extinguiſh his ſeigniory. Co. L. 280. a. 
80 if a lord grants his ſeigmory to B. for years, and afterwards 
celeaſes to him and the terre-tenant, generally; the ſeigniory, and 
alſo the eſtate of B. ſhall be both extinguiſhed. Co. L. 286. a. 


B) Releaſes, how they enute; Beleaſe of a 


- 4 


(B. 1.) What ſhall be a good one. 8 
ELEASES are of a right, or of an eſtate in lands and tene- 


ments, or of things perſonal. = | 

If a man, who has but a naked right to land, releaſes all his 
right to him, who has the freehold of the ſame land; it will be a 
good releaſe of his right. Lit. f. 447. 10 Co. 48. 

As if a diſſeiſſee or his heir releaſe to the diſſeiſor or his heir. 

So if he releaſes to him who has but a freehold in law, and not 
indeed; as if he releaſes to the heir of the diſſeiſor before his entry. 
Lit. ſ. 448. | | fon 

So if he releaſes to him who has the reverſion or remainder 
in deed of the ſame land, though he has not the freehold ; as if 
diſſeifor makes a leaſe for life only, and afterwards the diſſeiſee, 
or his heir, releaſes to the diſſeiſor, who has the reverſion in him. 
Lit. ſ. 7 1 


and the difſciſee releaſes to him in remainder. Lit. ſ. 450. 


So if he, who has an annuity by preſcription out of a rectory, 


releaſes to the patron in time of vacation. Co. I.. 266. 4. 


So if he releaſes to him, who has an eſtate only by eftoppel, or 


in ſuppoſition of law; as if the demandant releaſes to the tenaut 
in a precipe, it will be good, though he has aliened before, pen- 
dente lite. Co. I.. 266. a. | | | 


Or to the vouchee, though he has nothing in the land ; for he 


is tenant to the demandant in ſuppoſition of law. Gp. L. 265. J. 

So a releaſe of a right may be good, in reſpett of privity, to 
him who has not any eſtate ; as if a tenant be difſciſed, and the 
lord releaſes all his right to the diſſeiſee; his ſeigniory is extinct. 
Lit. ſ. 454. | i 


So if a donee, rendering rent, be diſſeiſed, and the donor _- 


leaſes to him his right ; this extinguiſhes his rent in reſpec* of the 


prvity. Lit. ſ. 455. 

Or if the donee rendering rent, diſconti 
wards the donor releaſes to him. Co. L. 269. a. 

80 if a leſſee for life, rendering rent, be diſſeiſed, and the leſ- 
for releaſes to him all his right; the rent is extinct, though the 
reerſion is not. Lit. ſ. 456 | 


$0 if the leſſor releaſes to the leſſee for years, before his entry * 


or term commenced, all his right in the land; the rent is extin- 

guiſned. Co. L. 250. 4. Vide poſt, (C. 2)—Eftates, (G. 14.) 
So a releaſe of a right will be good, though there he no privit 
ween the reltaſor and releaſce; as if the diſſeiſor makes a has 


80 fa Gib extents ter i I corner r 


nues in fee, and after- 


for 
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the diſſeiſor, generally. Lil. /. 467. 


releaſor himſelf, Co. L. 265. b. 


R E IL. E A s E. 


for life, and the diſſeiſce eſe his right to the leſſee, - C. 1, 
266. 4. 
Or to A. and his heirs for the life of another, and the difſciſee 
rcleaſes to the heir. Co. L. 275. a 
Though the releaſe be to the heir before his entry. Thid. 
So a releaſe of a right will be effectual, though there be no 
mention of the heirs or the releaſee: as if a diſſeiſee releaſes u 


Or only for a day, or an hour. bid. 
So a releafe of a right upon condition will be good, and upon - 
the condition broken, the right ſhall be reveſted. Co. L. 266. 4. 
274. b. 
So a man who has a right only to a ; chattel, may releaſe to him 
who has but a chattel, and not a frechold; as if leſſee for year, 
reverſion to B. be ouſted, and the difſeiſor leaſes to A. for years; 
a releaſe by the firſt leſſee of his right to A. is good. Co, I. 
265. b. 
* Though a deed be i in ths form of a releals. if there be ſuf. 
ficient words, it may operate as a grant, in order to make it good, 


Cowp. 599.“ W | 
(B. 2.) What not. 


But a releaſe by him, who has a right to the inheritance or 
frechold, to him who has not a frechold in deed, or in law, nor 
an eftate in reverſion, or remainder, and if there be no privity 
between them, is void; as if a diſſeiſce releaſe his right to 2 

eſſee for years of the diſſciſor. Co. L. 266. a. 

So if tenant for life, reverſion, or remainder to B. be difſeiſed; 
a releaſe by any one of his right to B. is void; for he had only 3 
right to the reverſion or remainder. Lit. ſ. 451. 

So a releaſe to a diſſeiſee by him who has a rent-charge out of 
the land is void. Co. Lit. 268. a. 

Or by a donor of his reverſion or right therein to the donet, ro 
being difſeiſed, Co. L. 268. b. | wa 

Yet tenant in dower may releaſe her dower to a guardian in 80 
chivalry, though he has only a chattel ; for it is recoverable again 
him. Co. L. 266. a. 51 

So a releaſe to him, who has no eſtate, or right, is is void, though u 
there be a privity between them; as if tenant in fee make i 5 
feoſſment, and afterwards the lord releaſes to the feoffor, hi q 


ſcigniory is not extinct, Lit. fe 457. x 
| 
(B. 3.) What Right ſhall be releaſed. 2p 


If a man releaſes all his right in land, this extends to all bs 
preſent right. Co. L. 265. a. 

So it extends to a power of revocation, or other intereſt of the If 

2 

Though he has a preſent right, only to a future intereſt ; a if 0 both 

a man has a right only to a reverſion or remain«cr after an 


for life, or years in g. Co. L. 265. a. 


_TO Bs + 3 8 
Though he has only a poſſibility upon a condition broken, or a 


ontingency. R. O. 17. . 8 
If a buſband | for life, and dies, and the wife releaſes her 


bon, it will be good; for ſhe has a preſent right to her dower, 


the life of the leſſee. Co. L. 265. 4. R. 8 Co. 151. 


during 
5 


he conuſee his right in the land; this deſtroys his right to be 
reſtored, if the fine be annulled by a writ of diſceit, though it was 
4 contingency. F. N. B. 98. . . 50. Aa. 


he conuſee releaſes all his riglit to the feoffee, he cannot after- 
rards extend upon the feoffee, R. Cro. El. 40. Adm. 2 
Cro. 449. | 5 | ; 
eg releaſe of his right does not amount to an extinguith- 
ent of a bare authority; as if a man deviſes to his executor an 
authority to ſell land, and he releaſes all his right and title in the 
and to the heir; this does not extinguiſh his authority. Co. 


265. b. | 


III. & 


So if ceftuy que uſe before the ,. 27 H. 8. had deviſed, that his 


authority to ſell remains. Co. L. 265. b. | | 
So a releaſe does not extend to a future right; as if a father be 

liſſeiſed, and his ſon (in his life-time) leads 

ileiſor, without warranty, and the father dies; the ſon is not 

barred by this releaſe. Co. L. 265. a. 

Though the releaſe be of all his right, quod in peſterum guow;s 

node habere poterit. Lit. ſ. 446. 


\ cat Ie. Ts. KR... 


liſſeſed, and the eldeſt ſon of B. releaſes; it will be void. 
Io Co. 51. 3. | 


gr to the land, he may afterwards extend it. Co. L. 265. L. 
So if the plaintiff, before judgment againſt the principal, re- 


he afterwards obtains judgment and takes execution againſt the 
I. Co. L. 265. b. | | 


releaſe by the grantee, before the condition performed, will be 
od. D. 1 Co. 111. 5. N 


(B. 4) How the Releaſe of a Right enures. - 


awer, or her right in the land, or all demands, to him in rever- 


bough ſhe has no right to demand it againſt him in reverſion 


- | | F | : 14% ; 
If the conuſor of a fine of lands in antient demeſne releaſes to 


If a conuſor of a ſtatute, fc, enfeoffs, and before execution - 


80 if the executor diſſeiſes the heir, and aliens the land. 1 Co. 
coffees ſhould ſell his land, and they make a fcofiment ; yet their 


s all his 7 to the 


So if tenant for life, remainder to the right heirs of B. be 
So if the conuſee releaſes, to the conuſor of a ſtatute, all his 
ales all demands to the bail ; this is not a diſcharge to the bail, 


So if an annuity, Oc. be granted upon a condition precedent ; 
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If a diſſeiſor makes a feoſſment to two, a releaſe to one enures (ka) 
0 both. Lit. f. 472. | | „Innen 
[f tenant for life or in tail be difſeiſed by two, and releaſes to lcaſe to one 
mc, it enurcs to both; for the difſeiſors have a ſee, and the re- ©2vres © 
I | ' | | ] eule anothe -. 
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and not of a right. [bid. | 


(B. 5.) 
Fnures by 
way of paſ- 


ſing a right. 


* releaſe is only of a moiety, and no part in certain, bid, 


diſſeiſed by C. and afterwards A. releaſes his right to C. B. m 


$2 6 ed e - 


leafe of a leſſee or donee / cannot enure to the whole eſtate, ne. 
ther can it enure as an entry and grant, for that ſhall veſt the 
verſion, and therefore it.muſt enure to both. Co. L. 276. 4. 

If two joint-tenants are difſeiſed by two, and one of them 
leafes to one of the diſſeiſors, this enures to both; becauſe the 


If there be two diſſeiſors, and they leaſe for life, or years, el 
then the diſſeiſee releaſes to one of them, it enures to both; fo 
one cannot have the ſole poſſeſſion. 7b:d. | | 

So in all caſes where a releaſe is to one, who is not merely i 
wrong-doer, it enures to his companion; as if two uſurp to u 
advowſon, and the rightfu} patron releaſes to one of them, thi 
enures to both ; for their clerk was admitted and inftituted, which 
are judicial acts, and fo the uſurpation is not merely tortiou 
Ibid. 4 „ | 7 | 

So if a diſſeiſin be by two women, and one of them takes hal 
band, a relcaſe to the huſband enures to both; for he was not: 
wrong-doer. Ibid. N b | 

So if a diſſeiſin be by two, and he who had title to enter for: 
condition broken, conſent to a raviſher, alienation in mortmain, &. 
releaſes to one of them; this enures to both; for the wrong ws 
not immediate to the relcafor, and the releaſe was only of a tit, 


So if a diſſeiſee releaſes his right to the tenant for life; th 
enures to the benefit of him in reverſion, or remainder, Li, 
fe 453. 470, 4717. | 
Or to the donee in tail. Co, L. 267. b. | 

Though the entry of the releaſor was not congeable at the tine 
of the releaſe. Co. L. 279. b. | | 

So a releaſe to him in reverſion and remainder enures to th 
benefit of the tenant for life, if he can ſhew it. Lit. /. 452. 

And to a reverſioner after an eſtate-tail, enures to the tens 
w tal. G | 

So if the lord releaſes to the ſeoffee of the tenant, the ſeoſa 
ſhall take advantage of it. Co. L. 269. . ; | 

So if a lefſce for life, tenant in dower, or by curteſy, omni 
waſte, and afterwards grants over his eſtate, and the Jefſor ns 
leaſes to the grantee ; this enures to the beneſit of the leſſee, &. 
Ilid. | | 

If a diſſeiſor be diſſeiſed by B. a releaſe by the diſſciſee to h 
or any ſubſequent diſſeiſor, enures to the benefit of all precede 
difieiſors, when the entry of the diſſeiſee at the time of the 
leaſe was not lawful. Co. L. 277. a. TY . | 

So if A. leaſes for life to one, who is difſeiſed by B. who! 


enter upon him, becauſe the entry of A. at the time of his 
was not lawful. YTbid. 33 3 
And if the leſſee for life enters, he reveſts the reverſion in 1 
1, bid, „ 4 : ; ' F a 
A releaſe of a right uſually enures to paſs and veſt the right 
him who makes the releaſe, in him to whom the releaſe 1s made} 


? 


""*W'r ER & © x 


un erongful is now lawful. Lit, , 466. 


If the M eiſin was by two, and he releaſes to one of them, he 


he BW. ; ures as an entry and feoffment. Co. L. 276. a. 


bars all the precedent. Lit. /. 473 
eaſes his right to him; this veſts the right in him during the 


ric of the releaſor. Co. L. 276. a. e | 
a But if the diſe;/in be by two, it enures to both. Yide ante, 
thn WB. | 9 Cs 

ich + the king's leſſee for life be diſſeiſed by two, and releaſe to 


ne of them, he ſhall hold the other out; for the difeiſin was 
only of an eſtate for life. Co. L. 276. a. 
$o if joint-tenants leaſe for life, and afterwards diſſeiſe the te- 


anion, bid. | | > . 
80 if leſſee for life, and he in reverſion, being diſſeiſed by two, 


or 2 

(a in a releaſe to one of them; it enures to him only. lid. 

wy 80 a releaſe by a diſſeiſee to a diſſeiſor of a feoffee of a diſſeiſor, 
th, Wires him the right, and ouſts all meſue titles againſt the releaſe 


lnce the firſt / cin. Co. L. 276. b. ä 
80 if a diſſeiſor leaſes for life to B. who aliens in fee, a releaſe 
dy the diſſeiſee to him, prevents the entry of the diſſeiſor for the 
orfeiture. Co. E. 276. b. 277. b. | | £ 
So if he aliens in fee to two, and the releaſe be to one of them, 
0, L. 277. a. | | 


If the releaſe be to an abator, c. upon the heir of the difſeiſor. 


ie releaſee himſelf, Co. L. 277, 8. 
But the releaſe of a right does not defeat a meſue title, which 
he releaſce himſelf has granted, or accepted; as if a diſſeiſor 


16, 47% I; | 

80 if a right be releaſed to him who has poſſeſſion upon a 
efeaſible title, if the poſſeſſion be defeated, the right accompa- 
ies it; for it was veſted in him to whom the releaſe was made; 
if 4. diſſeiſes the heir of a diſſeiſor, and afterwards the firſt 
leiſee releaſes to A, againſt whom the heir of the diſſeiſor re- 
mers; he ſhall have the right as well as the poſſeſſion. Co. L. 
66. 4. 279. 4. | | 


rers; he ſhall have the right alſo. Co. I.. 266. a. 279. a. 

80 if a donee diſcontinues in fee, and the donor releaſes his right 
the diſcontinuee, againſt whom the iſſue in tail recovers, the re- 
ron remains in the diſcontinuee ; for the whole right of _ 


'f x diſſeiſee releaſes his right to the difſeiſor ; his eſtate which | 


all hold his companion out of the land. Lit. J. 472. for it 
If a diſſeiſor be diſſeiſed, a releaſe to any ſubſequent diffeiſor 
80 if a tenant for life, or donee in tail, be diſſeiſed by one, and 


ant, and he releaſes to one of them; he ſhall hold ont his com- 


Lit, , 475. | 
So the releaſe of a right defeats all me/ne charges not granted by - 


nts a rent-charge or makes a feoffment upon condition, a releaſe. 
the diſſeiſee does not defeat the rent or condition. Lit, - 


So if the diſſeiſee enters vpon the heir of the diſſeiſor, when 
18 entry was tolled, and enfeoffs A. againſt whom the heir re- 


fee was veſted in him by the releaſe, and the ifſue can rechm 
only the eſtate-tail. Co. L. 266. a. e 
But if the right was precedent to the defeaſible poſſeſſion, i 
the poſſeſſion be recovered, the right does not accompany it; 2 
if a difſeiſee difſeiſes the heir of the diſſeiſor, who recovers gi 
him, yet the right remains in the diſſeiſee. 7bid. 
Sa if the diſſeiſee diſſeiſes him, and enfeoffs A. upon condition 
and enters for the condition broken, and then the heir of the a. 
ſeiſor recovers againſt him. Ibid. 4 | | 
If a woman dowable diſſeiſes the heir, who recovers againſt her; : 
her right to the dower remains. bid. 2 8 3 
So if a right be transferred to a defeaſible poſſeſſion by a& f 
law; as if A. diſſeiſes the heir of the diſſeiſor, and enſcoſſs the 
heir apparent of the diſſeiſee of full age, to whom the right df. 
terwards deſcends, and the heir of the diſſeiſor recovers again 
him; yet his right remains. ITbid. | 
(B. 6.) But if a leſſee for years, the reverſion in fee, be diſſeiſed, ml 
By way of the leſſee releaſes his right to the diſſeiſor, his right is extind, 
extinguiſh- and he in reverſion may enter immediately; for the diſſeiſor ha 
ment. no term, upon which the right of the leſſee can veſt, and there 
fore it ſhall enure by extinguiſhment. Co. L. 276. a. 
| So a releaſe by a diſſeiſee, when his entry is not lawful, enurs 
by way of extinguiſhment. Semb. ante, (B. 4.) 
As to the releaſor himſelf, it enures by way of extinguiſkment; 
for his right, as to himſelf, is extinguiſhed. Co. L. 279. b. 


So a releaſe by a diſſeiſee, when his entry is tolled, or not u ies: 
geable, has the effect of a releaſe, which enures by way of «WW | 
tinguiſhment ; becauſe all former eſtates, though wrongful or d. | 


feaſible, ſtand in force againſt the releaſee. bid. 
But if any, who had title againſt the releaſee before the releak, 
aſter ſuch releaſe brings a writ of right, and the miſe is joined 
| npon the mere right, the grand affiſe ſhall find for the releaſe; 
for he had the right, though the entry of his releaſor was 10 
congeable at the time of the releaſe. Lit. ſ. 478. 
So if he to whom a releaſe is made, cannot take the thing . 
leaſed, it enures by way of extinguiſhment ; as if the lord u 
leaſcs to his tenant all his right in the ſeigniory, or in ti 
land, his ſeigniory is extin& ; for the tenant caunot take the er 
vices of himſelf. Co. L. 279. 6. 
So if he who has a rent, common, Cc. releaſes to the te 
tenant. Lit. .. 480. 


(C) Releaſe to enlarge an Eſtate. te ex 
(C. 1.) What ſhall be a good one. 


: ELEASES of an eſtate in lands and tenements enure to on, 
large the eſtate of the releaſce, or by way of paſſing the ci 80 2 7e 

A releaſe to enlarge an eſtate is, when he in reverſion, of s mad 

mainder, "releaſes to his lefTee for life, to hold to him and "WW, his 

heirs, or to him and the heirs of his body; he thereby has ae d, tho 


tate in fee, or in tail. Lit. J. 465. 


\- 


„ 46 


or ia fee. Thid. | | 2 They | 
Or to his tenant by ſtatute· ſtaple, merchant, or elegit. Co. L. 
273. J. 1% 05S: pa 5 
Or to his leſſee at will. Lit. / 460. 


$o if a leſſee for life, or for years, takes huſband; a releaſe by | 
the leſſor to the huſband in fee, tail, &c. will be good to enlarge 


his eſtate; for the huſband has the freehold, or term, in right of 
his wife, Co. L. 273. 6. | | 3 46 
So if a leſſee for lite makes a leaſe for years, or at will, and 
f then the leſſor releaſes to the leſſee for life and his heirs, at will 


be good; for the poſſeſſion of the leſſee for years, or at will, is 


1 i poſſeſſion. Co. L. 270. a. 


l 80 if a leſſee for 40 years demiſes for 5 years to B. who enters; 7 
dec leſſor may afterwards releaſe to the firſt lefſee to enlarge his ef- 


| tate. Ibid, © | : ” 
So if a leaſe be for life, or for years, remainder for life, the 
leſſor may, by releaſe to the leſſee, enlarge his eſtate. Co. L. 273. a. 


id 
a, 80 if a man leaſes for years to B. remainder for years, and B. 
* nters; the leſſor may, by releaſe to him in remainder, enlarge his 


ui tate. Co. J. 270. 4. 5 | 
Or if he leaſes for years, remainder for life, he may releaſe to 


ag in in remainder. Co. L. 273. a. io | 
So if the leſſor grants the reverſion, after an eſtate for life or 
i; cars, to another ſor life, he may releaſe to the grantee. [bid. » 
80 if he leaſes to B. for life, remainder to A. for life, and B. 
2 


lies; he may releaſe to A. to enlarge his eſtate before his entry. 
Ts. L. 270. b. f | 


& Soif a leaſe be for 10 years, inte to B. for 20 years 1 
5. may releaſe to the lefſee, and he ſhall have an eſtate for 39 

ale, rs, Co. L. 273. b. 0 | 

ined : 

* : (Go 2 What not. 


But à releaſe will not be good to enlarge an eſtate, if there be 

5 "BF"! apt words; as if he in reverſion or remainder releaſes to his 

q ſee for life, without more, he has no greater eſtate; for he 
| 


ad it for life before, and therefore his eſtate is not enlarged. 
11 


do if a man releaſes to his leſſee, the words do not make a 
ater eſtate, than if the ſame words were ia a decd of the fame 
ae executed with livery. Lit. ſ. 465. 4 
And therefore, if he releaſes to a leſſee for years generally, he 
$1t only for life, without words of inheritance. Ilil. 


If he releaſes to his leſſee pur auter vie, he has it for his own 
auß. 0. I. 253. 4. 7 


a do a releaſe will not be good to enlarge an eſtate, if he to whom 
: . is made has not a ſufficient eſtate; as if tenant by the cartely 
* iens his eſtate, a releaſe to him, after the aſſignment, is not 


, though there be a privity between them. Cc. L. 273. a. 
3 | Though 


So if he releaſes to his leſſee for years to hold for life, in tail, 


li he releaſes to his leſſee at will all demands. R. Cro. El. 209. | 


191 


— 
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Though he has an eſtate by gfoppel, and fi tion of law; 
if an infant leaſes to B. for le e _m—— eſtate with = 
ranty to AH. who in a dum fuit infra #tatem vouches B. a releaſe by 

the demandant to B. does not enlarge his eſtate, though he 
tenant in ſuppoſition of law. Co. L. 273. a. 1 7 
80 if a ke be to a leſſee for years before his entry; for til 
he enters by force of his leaſe he has pnly an intereſſe termini, and 
cannot take a releaſe to enlarge his eſtate. Lit. ſ. 459. 
So a releaſe will not be good to enlarge an eſtate, if there be 
not a privity between the releaſor and releaſee. 
As if a man leaſes to F. for life, who leaſes for years to another; 
a releaſe by the firſt leſſor to the leſſee for years will be void to eu- 
large his eſtate, for want of privity. Co. L. 273. a. 
| So if a donee in tail leaſes for his own life, a releaſe by the 
donor to the leſſee and his heirs does not enlarge his eſtate. 


Thid, | | | 
| So if a leflee for 20 years demiſes to B. for 10 years, a releaſ t 
by the firſt leſſor to B. does not enlarge his eftate. bid. re 


So if a leſſor releaſes to a tenant by ſufferance, it is not good 
to enlarge his eſtate for want of privity. LZit.f. 461. N. 2 Cri. . 
169. ; vi 


(D. r) Releaſe, which enures by paſſing the Eft! 


O a releaſe of an eſtate may enure by way of paſſing the eſtate 
As if there are two parceners, and one of them releaſes al 
his right in the land to his parcener. Co. L. 273. b. | 


So if there are two joint-tenants, and one of them releaſes to P 
his companion; though it does not make a degree. Ibid. ha 
So if a grant be to huſband and wife, and B. and their hein, 750 
B. may releaſe to the huſband alone, or to the wife alone, and i 80 
will enure by way of paſſing the eſtate. Co. L. 273. l. I bone 
1 And. 457 | T} 
So if there are three joint-tenants, and one of them releaſes u 
one of his companions. Co. L. 273. b. „ Al 
So if one joint-tenant confirms the eſtate of his companion, All 
with words of inheritance, Lit. ſ. 523. 22 
So if joint-tenants leaſe for life, and afterwards one of then 805 
releaſes to his companion, or confirms his eſtate, the reverſion All 
veſted in the releaſee, and he ſhall have the rent or waſte, wit 291, 4 
out attornment. Lit. ſ. 574. | $02 


If one joint-tenant levies a fine, or grants by the words dd © 
concęſſi, to his companion, this will enure by way of re 
not as a grant, R. Jon. 55. 5 „ 
So every conveyance by one joint-tenant to his compane 
enures by way of releaſe, and paſles the eſtate, and the 
. ſhall have the whole, as by the firſt feoffment. 2 Cro. 696. 
p 85 Though it be by way of uſe; as if the one, by deed inden 
and inrolled, bargains and ſell to the other. 2 Cro. 696. 
Ray. 187. 2 Sand. 96. | 
Or conveys by fine ſur grant and render. R. 2 Cro. 9% . 


- 


* 1 1 A 1 


5 A releaſe, which enures by paſſing the eſtate; may pals the fee 
an inheritanee before. Co. L. 273. 5. | or 
other before entry. Co. L. 270. 6. 5 | 


commencement of the leaſe. 


to the other before the church becomes void. Co. L. 270. 3. 
So if a parcener of a rent takes to huſband the terre-tenant, the 


paſſing the eſtate, though the rent be ſuſpended,  Co.- L. 273.6. 

T (D. 3.) What not. Ig 
| But a releaſe will not be good by way of paſſing the eſtate, if 
there be not a privity of eftate between them at the time of the 
releaſes; Co. L. 273. be 7 3 

* If a defendant, who is ſued by a landlord in the name of his 
tenant, procure a releaſe from the nominal plaintiff; the Court 
will order the releaſe to be given up, and permit the landlord te 


proceed in his action. Doug. 407. (391.)* | 


(E.) Releace of Perſonal Things. 
(. 1.) Of all Demands 
HE moft beneficial releaſe which a man'can have, is a rele 
of all demands: Lit. ſ. 508. e 
By a releaſe of all demands, all actions real, perſonal, and mixed, 
and all actions of appeal, and alſo all executions, are diſcharged. 
Lit. . 508. - 
id $0 all covenants, perſonal or real; as warranty, ec. bonds and 
contracts. Co. L. 291. 6. . EY 
Though the warranty be future ; for it binds his lands in pre- 


enti, 2 Gro. 170. 


4 
>. 

- 
, 


All rents, fervice, charge, ſeck, or annuities. Co. L. 291. 6. 
Lit. [. 510. 5 5 

So common of paſture, and all profits aprendre. Co. L. 291. 6, 
All conditions before breach, or performance, or after. Co. L. 
291.6. Per 2 J. Dal. 105. | 

So a right or title to land. Lit. ſ. 509. 


barges it, though the money be not yet payable; as money to be 
paid at a future day, by a bond, covenant, or contract. 2 Gro. 300. 
So where a rent does not attend the reverſion, but is in groſs, 
uch releaſe diſcharges all arrears, and all which may afterwards 
* 2 El. 606. R. 2 Cre. 487. 2 Rol. 408. J. 15. Per 
Ie 16 286 | 3 
As where a lee aſſigns all his term to A. rendering gol. per 
to him; a releaſe diſcharges all future payments; for it is 
ve only by the contract. 2 Cro, 487. e ts. BEL 
Vol. VI. O But 


| | | | e 555 
(D. 2.) What ſhall be a good one. ä 1 | 


«ithout words of inheritance ; for he to whom it is made had 


Or if the leaſe be to commence at a future day, before the 
So if the next avoidance be granted to two, the one may releaſe - 


other parcener may releafe to her, and this enures by way of 


All recognizances, ſtatutes-merchant, and Raple. Co. L. 291. 3. 3 


O9 ; 5 5 ? 
And where there is debitum in præſenti, a releaſe of all demands diſ- 


ol 


B. R. inter Stephens and Snow, Sal. 578. 


| 153. * 


RELEASE 


But a releaſe of all demands by the king. does not diſcharge ⸗ 
right or title. Co. L. 291. 5. 
So where a thing is not payable directly by the contra, and 
is not yet due ; a releaſe of all demands does not diſcharge it; a 
if upon a ſubmiſſion to an award by bond, c. money is awarded 
to 7 paid at a Gay after the releaſe. Semb. 2 Gro. 300. R. con, 
Tel. 21 
So fach releaſs does not diſcharge rent incident to a reverſion, 
not due. Cont. 2-Rol, 408. J. 15. R. acc. Cro. El. 606. Per 
Hough. 2 Cro. 487. Per 3 FJ. 1 Sid. 141. E. H. 1 V. & N 


Nor a collateral covenant to be performed i in futuro. R. 2 Cn, 
170. R. 2 Mod. 281. 

So a releaſe of all demand: to the bail, before judgment againſt 
the 72 does not diſcharge the recognizance by the bail. 
R. 2 Cro. 170. 

So-a releate of all demands by an huſband, does not diſcharge 
an afſumpſit to the wife before the coverture, to pay her 40s. jr 
ann. after the death of her huſband, R. 2 Cro. 222. Tel. 156. 
Vide Baron and Feme, (K.) 

So a releaſe of all demands, in general words; dal be refrain 
to the particular occaſion z as if an executor, upon payment to 
him of a legacy by the executor of B. releaſes all demands againf 
him as executor for any matter whatſoever : this does not relea hi 
a debt due to his teſtator from B. R. 3 Lev. 274. Sho. 150. 
3 Med. 2177. Carth. 119. R. 2 Lev. 215, le pe 

So if he had releaſed all demands generally. Per Hol, Sha, 8 


15 
* all demands on the perfonal glare; F for a debt does not bind i dl 


till judgment. R. Sal. 575. 7% 
| (E. 4. Claim, Right, Ge. 8 emp 

So a releaſe of all . extends to all demands. PN 4 291.6 ul as 
So all exaftions ſeem equal to demands. Co. L. 292. a. I Sal, 
A releaſe ny all right extends to a title of entry. Co. L. 265.4 1 | 
R. 8 Co. 153.6 ile ac 
So 4s we of 2 title extends to a — in land. R. 866 1. 0 


(E. 3.) Actions, Cc. 


By a releaſe of all actions, actions real, perſonal, or mixed, & 
diſcharged. a 
So appeals for death, robbery, mayhem, Se. Lit. /. ! "i ' 
So a ſcire facias upon a judgment or fine; for every writ, on 1 
nal or judicial, upon which the defendant may plead, i is an a6 
Lit. 800 505, 506. 
: So a releaſe of actions diſcharges. all cauſes of action. C. 
2 a, 
A bond for payment of money at a future day; for it is 
in preſenti, and a right to an action is in him, though he 
_ an action at preſent, Lit. ſ. $12. 
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though he cannot have it; for the right is in him. Co: L. 292. ö. 
Vide Adminiftration, (B. 9.) 
So a releaſe by the ordinary, though he cannot have an action. 
0. L. 2 2. b, 8 * f 
** a —— of all quarrels diſcharges all actions and cauſes of 
action. Go. L. 292. a. | 
Or if he releaſes omnes loguelas. Co. L. 292. a. 
All ſuits, debates, or controverſies. Ibid. 


bs WW R3wor 


u aſſiſe, quare impedit, annuity. Lit. ſ. 492, 493. 

So a releaſe of perſonal actions diſcharges all perſonal actions, 
and all mixed, in which damages were recoverable by the common 
law. Co. L. 285. h | 


4 


where entry is not tolled, &c: Co. L. 286. 42. 


80 a man may enter into land, or take goods, Ec. notwith- 
ſtanding a releaſe of all actions. Lit. ſ. 496, 7, 8. | 


a releaſe of afions to tenant for life, Cc. Co. L. 285. be . 
80 a difſeifor cannot bar an aſſiſe by a releaſe of real actions. 


ned 

to Lit, / 494% „ | 

"| 80 releaſes of perſonal actions do not diſcharge real actions, in 
e »hich damages are given by ſtatute, if chey were not at the 


common law; as dower, mort d' ancgſlor, aiel, eniry ſur diſſeiſin en 
le per, Cc. Co. L. 285.6, | - 5 
So in an aſſiſe by joint-tenants, a releaſe of perſonal actions by 
one of them bars himſelf only. Co. L. 285. a. NE, 
80 a releaſe of all afions before the day of payment of a rent, 
annuity, Ec. is no bar to arrears afterwards due. R. Cro. El. 897. 
So if an agreement be, that A. ſhall releaſe the equity of re- 
demption, and B. ſhall pay for it 71. A. releaſes the equity and 


1 Sal. 171. | | | 
[A remittit damna of ſo much is a releaſe for ſo mach, and is 


nent quod eat fine die as to that part. Eyre v. Mount, H. 96. 2. 
h. K. H. 207. 5 | | 


(E. 4.) Covenants. © | 
So a releaſe of all covenants is a good diſcharge of a covenant: 
Kore it is broken, as well as after. Co. L. 292. . 
But if the leſſor after aſſignment by him to another, releaſes 


erſion brings covenant againſt the leſſee; ſuch releaſe before 
reach does not diſcharge the defendant ; for the leſſor, after the 


d upon a covenant in law. R. 2 Lev. 206, 7. 


Vide more concerning Releaſe in Appeal. 8. 12. — Bail, (Q..7.) 
hancery, (4 L. 1, &c.)—Damages, (E. 8.)—Diſcontinuance, 
| „ . 


(C. 1.) 


80 2 feleaſe by an executor before probate diſcharges an action, 


80 a releaſe of all teal actions diſcharges actions real or mixed ; 


But a releaſe of all along does not releaſe a tight to enter, 


So he in remainder, a feoffee, or other not privy, ſhall not plead 


ll afions ; this does not diſeharge an action for the 7/, R. 


ike acknowledgment of ſatisfaction, and there need not be judg- 


covenants to his Jeſſee, and afterwards the aſſigneee of the re- 


ugznment, cannot diſcharge the action, which ſhall be intended ts 
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(C. 1.) Fee, (E. 10. I luadbr, (2 G. AY. 115 


2 W. 30. 34—2 X. 7.—2 V. ee 19 —3 M. 1— 
3 O. 8. 16.) 


— 


r 


mu Caggboldy (K 11.)—Phader . ) 
Relief in Equity, 
Vide Chancery. 
Relief of Poor. 0 
Vide Uſes, (N. 1.) 
R E L I G I O N. | | 
Vide Fuftices of Peace, (B. 13, &c.)—Scotland, (D. 3. 10 
Che Chirty⸗ nine Articles. 7 


Vide Eſgliſe, (N. 10.) 
| R E M A 1 NDER. ³ 
Vide Copybold, (C. * (N. 5 (B. I 3 1 6 
Bemainder⸗Man. 
Vid: Receipt, (A. 2.—B. 2.)—Recovery, (B. 79 
Croſs Remainders. 
Vide Deviſe, (N. 14, 15.) 
Contingent Bemainders. 
Vide Eſtates, (B. 16.) 
 Uefted Remainder. 
Vide Eftater, (B. 17.) 
C.-L EH 
Mutual Remedies. 
Vide Pluader, (C. 56.) 
Other Remedy. 
Vid Abatement, (H. 50. — Action upon the Caſe, (B. 8.)—46 


the Caſe A Log hy Deceipt, (E. 
= 12 Wange }—Por a eceipt, (E. 5. 


REMEMBRANCER. 


Of the Exchequer. 
Vide Caunts, (D. 12.) 


* 


_ — _ „ ** * * * * 


K E MIT E R 
(A) Remitter, when it thall be. 


Deſcent. 8 
EMITTER is, when an antient right in lands or tene- 


title, in the ſame tenements, come to the ſame perſon, without de- 
fault in him, be ſhall be remitted to his antient and better right. 
Go. L. 347. 5. . | 


diſſeiſes the diſeontinuee, and dies, whereby the right to the tail 
and the defeaſible eftate in the fee deſcend together to his iſſue, 
: the iſſue ſhall be remitted to the eſtate-tail. Lit. ſ. 659, 

c 
and he in remainder enters, and dies ſeiſed, his iſſue ſhall be re- 
mitted. R. Bend. pl. 34. : | 

If the huſband diſcontinues the land of his wife, and takes 
back an eſtate to himſelf in fee, and dies after his wife, their iſſue 
hall be remitted. 2 Rol. 420. J. 17. | | 
So if a ſubſequent right comes to a former, though the former 
4s alſo deſeaſible. 2 Cro. 489. Vide poſt, (B. 1, 2, 3.) 


(A. 2.) Or the Right deſcends after the Eftate. 


do there ſhall be a remitter, if the right deſcends after the de- 
talble eſtate; as if tenant in tail enfeoffs his iſſue within 
: þ and afterwards dies, the iſſue ſhall be remitted. Lit. ſ. 660. 
71. | | | | 
Though the iſſue came to his full age in the life of tenant in 
u, and did not waive the feoffment. Lit. ſ. 660. | 
Ir tenant in tail makes a feoffment to the uſe of himſelf for 
, remainder to his ſon in tail, with condition ; the ſon breaks 
e condition, whereby the uſe and poſſeſſion accrue to his iſſue, 
9 the father dies; the iſſue ſhall be remitted. R. 1 Leo, 91. 


his ſon, (who is the iſſue in tail,) and afterwards dies, the ſon, 
ugh he takes the remainder by the „. 27 H. 8. 10, ſhall be. 
| 7 * the deſcent of the right, 1 Leo. 91. Vide poft, 


= (A. 3) 


(A. 1.) If an antient "I and defeafible Eftate come together 
ments, which is remediable, and a defeaſihle eſtate or 
As if tenant in tail makes a diſcontinuance, and afterwards | 


So if tenant in tail, after a diſcontinuance, dies without iſſue, 


If tenant in tail enfeoffs to the uſe of himſelf for life, remainder - _ 
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| (A. 3.) Or the Eflate after the Right, 


So if a defeaſible eſtate comes to him after a deſcent of tle 
right, he ſhall be remitted ; as if a diſcontinuee, after the deal 
of tenant in tail, enfeoffs his iſſue within age. Co. L. 3 50. a, 


(A. 4) Or by other Act of Law, 


So if the diſcontinuee, being a woman, the jſſue in tail within 
age takes her to wife, he ſhall be remitted to the whole; for he 
becomes ſeiſed in her right, and there are no moieties between 
them. - 2X. 908 „ 

So if a huſband, ſeiſed in right of his wife, aliens in fee, and 
takes back an eſtate to him and his wife, the wife ſhall be re 
mitted; for the taking back of the eſtate ſhall be reputed the 


act of the huſband alone, and not of the wife, who was over; (A 
R. 1 Sid. 63. | 1 5 i OH Pent 
So if the diſcontinuee be diſſeiſed, and the diſſeiſor leaſes ty 
the huſband and wife for life, Lit. ſ. 678, IO | 
So if the alienee makes a leaſe to the huſband and wife for rig] 
their lives, reſerving the reverſion to himſelf, it ſhall be a n. hin 
mitter to the wife, and the reverſion ſhall be out of the leſſor, and 
Lit. ſ. 666. | 1 | nue 
So if an eſtate be taken back to the huſband and wife, only for eſta 
the life of the huſband. Co. L. 350. b. A rem 
Though the eſtate to them be by indenture. Co. I. 353. 8 
Or by fine; for the wife ſhall not be examined upon it, the 
V : $ 
So if tenant in tail enfeoffs his iſſue within age, and his wife (wit 
and dies, the iſſue ſhall be remitted to the whole, upon the death the 
of tenant in tail, Co. L. 351. b. | T 
So if tenant in tail diſcontinues, and dies, leaving a daughte Sc 
his heir in tail, who aſter full age takes huſband, and the diſcon- WW claim 
tinuee releaſes to the huſband and wife for their lives, the wife ſhal Lit, 
be remitted, Lit. ſ. 671, 5 | 
So if a huſband diſcontinues the land of his wife by fine, and 
the conuſee renders to the huſband and wife, though this be env, 
and the fine may be avoided ; for not being party to the origin (B.1 
or conuſance, the wife cannot take, except in remainder, yet lie 
hall be remitted. Co. L. 353. a. Yidepeoſt, (B. 1.) | 
So if the diſcontinuee makes a feoffment and livery to the vik R 
without her huſband. Lit. J. 677. | be G7 
Though the huſband afterwards diſagrees to the feoffment, « 4 
the wife waives it after the death of her huſband, Co. L. 350. Dig 
So if huſband and wife are tenants in ſpecial tail by a 90 5 wy 
after marriage, by which they take by entireties, and the hulbat "age 
diſcontinues, and takes back an eſtate to him and his wife, th 7 
are both remitted; for the one cannot be without the other 11 
Lite fo 672. vbo re 


So ſince the ſtatute of uſes, if he takes back an eltate by fi 
er fepſſment. R. Hob, 255, 1 Sid. 63. | 


1 E * Uu TER 
So if huſband and wife recover againſt leſſee for life. of 


* „ in tail makes a bai to the uſe af himſelf for 


life, and then to A. for years, and ſays nothing of the fee, and 


2 Rol. 419- L 50. 


remainder to the wife for life, it ſhall be a remitter to the wife, 
when the remainder to her comes into poſſeſſion. Lit. ſ. 680. 

80 if tenant in tail leaſes to his eldeſt ſon for hfe, remainder to 
the younger, and the eldeſt dies without iſſue, the younger ſon 
hall be remitted. of - accruing of the remainder to him. Lit. 


, 682. Vide poſt, (C. 5.) 
Or if the heir of the Allleiſor leaſes to A. for life, i to 


(A. 5. 12 And if Part of the Eſtate comes to the Right, it ſhall be 


a Remitter for ſo much. 


So if only part of a defeaſible eſtate comes to kim who TIE 
right, he ſhall be remitted for ſo much ; as if tenant in tail to- 
him and the heirs of his body upon A. begotten, has a daughter, 
and afterwards has iſſue a daughter by another venter, and diſconti- 
nues, and afterwards diſſeiſes the diſcontinuee, and dies, whereby the 
eſtate deſcends to the two daughters, the daughter by A. ſhall be 
remitted to a motety. Lit. ſ. 662. Vide poſt, (C. 3.) 


the iſſue ſhall be remitted to a moiety. Lit. /. 663. 

80 if a diſſeiſee, when his entry is congeable, takes back an eſtate 
(without indenture, or matter er ſuc, which eitops him) from 
the diſſeiſor, he ſhall be remitted. Lit. ſ. 693, 694. 696. 

Though he takes but a leaſe for years. Lit. ſ. 695. 


claims, or pleads non-lenures it ſhall have the effect of a remitter. 
Li. / 691, 692. 


(B) Remitter favoured by Law. 


made the Remitter was avoidable. 


Rec is favoured in law ; for by it the antient right 


is en which is the more worthy and more ſure. title, 


infant, or feme covert, yet there {hall be à remitter; as if tenant 
in tail diſcontinues, and afterwards diſſeiſes the diſrontinuee, and 
dies; his iſſue ſhall be remitted, though the diſcontinuce was an 
infant, or covert, Co. L. 348. 2. 

If a huſband diſcontinues the land of his 1 by ſine, to A. 
vbo renders to the huſband and wife, though the line be erro- 


the huſband by a writ of entry in the 224 Semb. per Dyer. 


90 if the diſcontinue makes an eſtate to the huſband for life, 


neous 


dies, by the deſcent of the reverſion the iſſue ſhall be remitted. 


— 


the diſſeilee, he ſhall be remitted after the death of A. Lit. ſ. 68 3. 


So if tenant in tail enfeoffs his iſſue within age, and B., and dies, | 


So in a formedon by the iſſue in tail, if the difcontinnce diſ. 


(B. 1.) And therefore it takes Effect; though the Eſtate which 


5 8 if the deſeaſible eſtate was obtained from an | 
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neous (for the wife not being a party to the original, or conuſance 
cannot take by the render 3 preſent eſtate), the ſhall be remitted. 
Co. L. 353. Vide ame, (A. 4.) | 

If the diſcontinuce enfeoffs the wife, and makes livery to her 
only, though the huſband afterwards difagrees. Co. L. 356. ö, 
Vide ante, A. 4.) 88 N 

If tenant in tail to him and the heirs females of his body diſcon- 
tinues, and takes back an eſtate in fee, and dies, having iſſue : 
daughter, and his wife pri usmens enſeint, the ſon born afterward 
ſhall not avoid the remitter to the daughter. Co. L. 355. a. 

So if the diſcontinuee makes a feoffment to huſband and wiſe 
upon condition, it ſhall be a remitter to the wife, though the 
feoffor afterwards enters for the condition broken. Co. L. 357.4. 


Lit. ſ. 679. | 


80 if tenant in tail enfeoffs his younger ſon, and dies, and the 


younger ſon dies, his wife privement enſeint, the eldeſt fon enten, 
and then the, wife has a ſon born, he ſhall not enter; for the elde 
was remitted. R. 1 And. Jl. : 

9 (B. 2.) A Remitter defeats entirely the wrongful Eſtate. 


So by the remitter the defeaſible eſtate ſhall be utterly annulled 
and defeated. Lit. ſ. 659. 665, 666, ide poſt, (F.) 
And therefore if he, who has a defeaſible eſtate, grants a com- 
mon, rent, c. out of the land, and afterwards is remitted, the 
land ſhall be diſcharged, for the eſtate, out of which it iſſued, s 
totally defeated. Lit. ſ. 660. 686. 6879, _ is | 
So if he annexes a condition, Ec. to the eſtate made by hin, 
Lit, ſ. 679. | e 
So the remitter avoids all charges of a ſtranger or anceſtor, 
made after the commencement of the defeaſible eſtate. 2 Kal. 
. . N | 
So the eſlate, to which the remitter is, ſhall be ſubje& to doyer, 
ward, Ic. as before. 2 Rol. 422. l. 15, | | | 
But an eftate of the land itſelf, made by him who is remutted, 
as a leaſe for years, ſhall not be defeated by the remitter, C.. 
L. 449.4. Dy. 51.6. 2 Ro. 423. 1. 30. | 
So other.remedy for the rent, common, c. is not taken away; 
for he may have annuity, Ec. notwithſtanding the remitter, 
Co. L. 349. a. UT 


(B. 3.) And that preſently without Entry. 


So the defeaſible eſtate ſhall be defeated without entry, Co. I. 
348.4. R. 1 Rol. 260, Hob. 256. 2 Rol. 421. J. 30. 
For it ſhall he defeated immediately by the veſting of the eſtate 
which makes the remitter, Co. I. 354. b. 356. 3. Hob. 255: 

- TR 1 by act of law, without the aſſent of the party- 
70. L. 358. b. X Ys 

So if the eſtate veſts, he cannot wave the remitter; for he ſhall 
be remitted nolens volens, R. 2 Cro. 489. For the benefit of hun 
in remainder, otherwiſe not. 2 Rel, 422. l. 40, Thou 

| | | ug 


— F 
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Though the antient eſtate and the laſt were both waveable, he 
cannot wave the remitter, where it would be to the prejudice of 
another. Co. L. 357. Hob. 71. 255. Ma. 872. Per 3 J. Mon- 
tague cont. 2 Cro. 489. 2 Rol. 36. Vide Baron and Feme, (T.) 

$9 if the remitter be prevented by the default of the father, his 
heir may be remitted ; as if the diſcontinuee enfeoffs tenant in tail, 
of full age, who ſhall not be remitted contrary to his own act, yet 
his iſſue ſhall be remitted. | 5 EE 

f huſband and wife levy a fine, and afterwards take back an 
eſtate to them; though the wiſe, being particeps by her examina- 
tion upon the fine, cannot be remitted, her iiſue ſhall. Co. ; 
353. J. Vide poſt, (C. 6) 98 

So if tenant is tail leaſes to his eldeft fon for life, remainder to 
a younger ſon for life, and dies, and then the eldeſt ſon dies with- 
out iſſue, the younger ſhall be remitted, though the eldeſt, who 
accepted the leaſe, could not. Lis. ſ. 682. 15 


(B. 3.) A Remitter to the Principal remits to the Ap- 
ck pendant. | | 

So if a man be remitted to the principal, he ſhall be remitted to 
ai things appendant, Cc. as if tenant in tail of a manor, with an 
advowſon, c. appendant, enfeoffs B. who re-enfeotls him, ſav- 
ing the advowſon ; the iſſue ſhall be remitted to the manor, and 
alſo to the advowſon. Co. L. 349. 6. 

So if tenant in tail was diſſeiſed by A. who ſuffers an uſurpa- 
tion, and the diſſeiſee enters, he ſhall be remittcd to the manor 
with the advowſon. Co. L. 349. b. | | 


B. 5.) To the particular Eſtate, remits to him in the Reverſion 


or Remainder. 


So a remitter to a particular eſtate ſhall be a remitter to all in 
remainder or reverſion. Lit. ſ. 673. Hob. 255. Pol. 397. 
* the remainder veſts by the ſtatute of uſes. 27 H. 8. 
o. Hob. 256. | | 
So if a meſne remainder be barred, it ſhall be a remitter.to all 
other remainders or the reverſion ; as if A. be tenant for life, re- 
mainder to B. in tail, remainder to C. in tail, remainder to D. in 
ſe, and A, is diſſeiſed by E. to whom B. releaſes with warranty, 
whereby the eſtate · tail is barred, if A. afterwards re- enters, the 
remainders to C. and D. are remitted, though the diſſeiſor has a 
fee, 3 upon the death of B. without iſſue. Co. L. 
354 0. = 
So if tenant in tail, remainder in B. in fee, diſcontinues, and 
ierwards takes back an eſtate to him in tail, remainder to the 
king in fee, and dies, his iſſue ſhall be remitted, and the remain- 
er to B. though the remainder to the king be thereby deveſted. 
Go. I. 354: b. 1 
But if tenant in tail dies after diſcontinuance, without iſſue; 
ind he in remainder diſſeiſes the diſcontinuee, and dies without 
Fuue, he in the ſecond remainder cannot enter. R. Bend. pl. 34. 


(C) Then 


* 


wood to have an action; as if tenant in ta 


421.1. 40. 


REMITTER 


4 


© eathen there hall be no emitter, 
(c. I J To a bare Title. | 


UT a 2 remitter muſt be to the antient right, and FE not be to 

a naked title; as if a defeaſible eſtate Ye in him who has title 
to enter for a PW TR broken, he ſhall not be remitted to the 
eſtate which he had before the condition made. Co. L. 347.6, 


B. 


2 Nol. 420. G. 


Or if he has title to enter for mortmain. Co. L. 347. b. 348. a, 
Or upon an aſſent to a raviſher ; for it is a bare title of entry, 


for which no action is given. Co. * 348. a. 


But if an infant makes a feoffment of the eſtate of his wife, 
and within age takes back to him and his wife; though he had 
only a title to enter for his nonage, he ſhall be remitted. 2 Nu. 
419. L 30. 

80 if a woman enfeoffs A., and B. upon condition to re· enſeoſ 
her upon requeſt, and takes huſband, and upon requeſt . refuſes, 
but B. enfeoffs them of the whole, ſhe ſha!l be remitted to the 
moiety of A. to which ſhe had title of _— for the condition 
broken. 2 Rol. 419. J. 35. „ 


(C. 2.) To an n irremediable Right. 


So there ſhall be no remitter to a right, for which the party has 
no remedy by action. Co. L. 348. a. 349. 6. 

As if B. purchaſes an advowſon, and afterwards ſuffers an uſurp- 
ation, and fix montlis paſs, and then the uſurper enfeoffs B. and 
his heirs, the heir of B. ſhall not be remitted, for though he had 


right, he had not any remedy by action. Co. L. 349.6. 


So if tenant in tail enfeoffs B. of a manor with an advowſon, 


Oc. appendant, and afterwards B. grants to him and his heirs the 


advowſon, or other things appendant, and he dies, his iſſue ſhal 


not berremitted till he re- continues the manor ; for there was 0 


remedy by action for the advowſon, Oe. till the manor was re- 


continued. Co. L. 349. b. 

So if he makes a diſcontinuance, 494 aſterwards diſſeiſes the 
diſcontinuee, and levies a fine, and dies within five years, the di 
continuee may enter; for the iſſue is not remitted, his right being 
barred by the fine. N. Bend. pl. 156. Mo. 115. 1 And. 43. 

So if there be a grandfather, tenant for life, remainder to 4 
father in tail, and they join in a feoffment with warranty, and the 
warranty deſcends, with the right to the ſon : he ſhall not be . 
mitted, being z bound by the warranty. N. 1 And. 286. 2 f. 


(C. 3.) To a bare e Right of Action. 


So there ſhall be no remitter, where the pur 7 has no right b 
ſuffers a common ie. 
b cover, 


4 


f 


/ 
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covery, which was erroneous, and afterwards diſſeiſes the reeo- 
veror, and dies, his iſſue ſhall not be remitted; for though he 
has a right to have a writ of error for reverſal of the recovery ;- 


yet, till the reverſal, he has no right to the eltate-tail. Co. * 
349-6 | - e 
(C. 4.) If the Freehold does not accrue to the Right. 


So there ſhall be no remitter, except where an eftate of free- 
hold comes to him who has the antient right, and therefore, if 

tenant in tail before the /. 27 H. 8. 10. had made a feoffment to 
the uſe of himſelf in fee or tail, the iſſue was not remitted. Dy. 


2.4. 4. | | | | 
180 there ſhall be no remitter till the freehold comes in poſſeſſion 
to him who has the right; as if diſcontinuce of a huſband re- grants 
an eſtate to the-huſband for life, remainder to the wife; ſhe ſhall 
not be remitted during the life of the huſband. _ Li. he. 680. 
R. Hob. 7 17. | 8 

If ae in tail enfeoffs A. to the uſe of himſelf for life, and 
afterwards to A. till he raiſes 5001. and then to his ſon in fee, who 
enters after the death of his father ; he ſhall not be remitted till . 
has levied the 5000. R. 1 Leo. 7. 

So there ſhall be no remitter but only as to ſo much as comes to 
him without his default; as if tenant in tail to him and the heirs of 
his body by AH. has iffue a daughter, and by another wife has iſſue 
another daughter, and then diſcontinues, and diſſeiſes the diſcon- 
tinuee, and dies, his daughter by A. ſhall be. remitted only to a 
moiety ; for J moiety only deſcended to her. Lit. ſ. 662. Vide 
ante, (A. 5. RE | | 

8 f ke in tail enfeoſſs his iſſue within age, and a ſtranger, 
and dies, though joint tenants are ſeiſed pro indiviſo of the whole, 
yet the iſſue ſhall be remitted only to.a moiety ; for he has no 
right to more. Co. L. 350, a. | | | 
If huſband diſcontinues, and takes back an eſtate to him and his 
" wife, and to A. the wife is remitted only to a moiety. Lit. ſ. 
676. | rn | T0 


(C. 5.) If there was Default in him who takes the defeaſible 
ws W Eſtate. | 265 


So there ſhall be ng remitter, if he who has the defeaſible eſtate 
was particeps criminis, and conſented to the making of the deftati. 
ble eſtate ; and therefore, if tenant in tail enfeoffs his iſſue of ſull 
age, and dies, the iſſue ſhall not be remitted ; for it was his folly 
to accept the feoſſinent. Co. L. 348. b. 350. b, | | 
ö = if the iſſue at full age takes the diſeontinuee to wife. Lit. 
665. 1 | 
Or if the iſſue joins with his father in a diſſeiſin to the diſconti- 
nuee, Co. L.. 357. b. | = | 
If a ſtranger enfeoffs a tenant after poſſibility in remainder after 
an eſtate for life, and the leſſee dies, he in remainder ſhall not be 
remitted, 2 Rol. 420, J. 25. 1 Ra 
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Sa if huſband and wife levy a fine to B. upon which the wiſe i 
examined, and afterwards they take back an eſtate to them, the 
wife ſhall not be remitted, for by her examination upon the fine, 
ſhe became particeps. Co. L. 353. 5. 

Or if they make a feoffment to the uſe of themſelves, Sinz. 
3 Lev. 49. | 3 

If a huſband diſeontinues the land of his wife, and A. diſſeiſes 
the diſcontinuee by covin of the huſband, and alſo of his wife, and 
makes a leaſe to them, the wife ſhall not be remitted. Lit. ſi 678, 
2 And. 39. he Me 

Though the wife was not preſent, but only aſſented to the dil. 
feifin, though by ſuch affent ſhe be not a diſſeiſoreſs. Co, I. 
| j = | 15 
85 if he who has a right procures a diffeifin by 4. againſt 
whom he recovers. 2 Rol. 420. J. 7. 3 | 

Tenant for life, remainder to A. for life, A. diſſeiſes the tenant 


for life, who dies, A. fhall not be remitted. Cont. 2 Rol. 420.1. 30. 


So if tenant in tail lets to B. for life, remainder to his iſſue by 

_ deed, and the iſſue agrees to the remainder in the life of his fi- 

ther, by ſigning a counterpart of the deed, Oc. the iſſue ſhall not 

be remitted, though the freehold is caſt upon him. Co. I. 
« f 4 

8 teffee for life furrenders to H. in remainder, c. and D. ac- 

cepts it, he ſhall not be remitted. R. Skin. 3, 63. 

So if tenant in tail enfeoffs his iſſue and B. by deed, and mak 
livery to B. only, yet if the ifſue ſigns the deed, he ſhall not be 
remitted on the death of B. though the freehold is caſt upon him 
by furvivorſhip. Co. I.. 359. b. 

So if B. dies in the life of the tenant in tail, and the iſſue after. 
wards enters, and takes the profits, - Lit. /. 684. 

Or agrees to the feoffment in the life of his father. Co. L. 359. 

If there be father, tenant for life, remainder to the fon for 
life, remainder to. the father in tail, and the father and ſon join in 
a feoffment to an uncle of the ſon, who dies without iſſue, ſo that 
the ſon is his heir, he ſhall not be remitted during his life ; for he 
joined in the feoffment. Dub. 1 Leo. 37. | 

But if a party to a wrongful act, or an eſtate taken back, be an 
infant, or ſeme covert, no default ſhall be adjudged in him or her 
generally. Vide ante, (A. 4.) Ne 
As if huſband, ſeiſed in right of his wife for the life of the wie, 
makes a feoffment to the uſe of the wife for life; upon the death 
of the huſband, ſhe ſhall be remitted. R. 3 Leo. 95. | 

So where an eſtate of freehold is caſt upon him or her by act of 
law, no default ſhall be adjudged in him or her; as if a remainder 
was limited to him or her, without his or her aſſent, and the par- 
ticular g determines. Lit. ſ. 682, 683. 1 Leo. 91. Vid 

So if tenant in tail enfeoffs his iſſue and PB. by deed, and makes 
kvery to B. and the iſſue was not conuſant, nor teok the profits in 
the life of his father, he ſhall be remitted, if he ſurvives J. Li.. 
684. Or if the iſſue was within age. 2 Rol. 419. J. 25. 


* 
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80 if a diſſeiſor lets to the diſſeiſee for life, by indenture, and 
makes livery, the diſſeiſee ſhall be remitted contrary to his accept= 
ance. R. Gro. El. 20. | KS 


(C. 6.) If he takes by H. 27 H. 8. 10. which executes the Uſe in 


So ſince che A. 27 H. 8. 10. if tenant in tail makes a feolfment 


remitted ; for the ſtatute executes the poſſeffion to the party in the 
ſame plight, manner, and form, as the uſe was limited. Co. L. 348. 3. 
Hob. 298. Dub. Dy. 23. b. 54. R. Dy. 54. b. 77. 5. 106. 
1 Rol. 260. | | 


is of no avail. R. Dy. 106. : 
Though the iſſue takes by remainder in an uſe limited to him. 
Sad. Dy. 129-64 ff FEE 
So if the iſſue enters, and is ſeiſed by the ff. 27 H. 8. he cannot, 
by the entry of the feoffees afterwards, be remitted. - R. Dy. 330. 4. 
But if the iſſue, in ſuch caſe, waives the poſſeſſion, and reoo- 


he ſhall be remitted, Co. L. 348. b. 2 Rol. 10. 


bring formedon ; after his death, his iſſue ſhall be remitted ; for an 
eftate in fee at the common law deſcends to him. Co. L. 348. J. 
« 54. I Leo. 91. 5 | = | 
So if the huſband makes a feoffment of the land of his wife, 
to the uſe of himſelf and his wife, ſhe ſhall be remitted ;. for ſhe 


32 H. 8, 28. upon which ſhe ſhall be remitted. R. Dy. 191. b. 
So the iſſue of the iſſue, who takes by force of the /,. 27 H. 8. 
5 ſhall be remitted» Hob. 255. 1 Kol. 260. 2 Rol. 419. 
45. | | 
So if he who had a defeaſible eſtate as a verdict for him, though 
falfely, and he who has right claims under the recovery, he ſhall 
not be remitted ; as if a younger brother diffeiſes his elder, and in 
at aſſiſe againſt him the plaintiff is barred by a falſe verdict, and 
" defore attaint the younger dies without iſſue, whereby the land 
— deſcends to the elder; he ſfall not be remitted contrary to the 
rerdit, R. Dy. 5. a. | ox N 
N But if tenant in tail levies a fine, or ſuffers a common recovery, 
which is a bar to the entail, the iſſue ſhall not be remitted, though 
the land afterwards comes to him. Vide ante, (C. 3.) 3 
Though the eftate deſcends to the iſſue before execution of the 
covery. Co. L. 361. 3. Dy. 35. a. . | 


(C. 7.) No Remitter to a Term for Years. 


be day, which is a diffeifin, and continues in poſſeſſion till the 
n commences, he ſhall not be remitted ; for the law does — 
| 8 | | dive 


to the uſe of his iſſue within age, and dies, the iſſue ſhall not be 


And though it be found by office that there was a remitter, it 


rers in formedon againſt the feoffees of the tenant in tail, as he may, 
Or if the iſſue takes by the feoffinent to his uſe, und does nat 


has her election to take by the /. 27 H. 8. or to enter by the 


If leſſee for years, to commence at a future day, enters before 
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2 the fee, for a term, which is of no eſteem. 2 Rol; 410. 
33 p | 8 1 „„ 
) The Grounds of a Remitter, 
1 principal cauſe for a remitter is, that there is not any 
perſon, againſt whom he, who has right, can fue his action; 
for he cannot ſue himſelf. Lit. ſ. 661. „„ 
And becauſe he who has right cannot ſue, nor enter 
himſelf the remitter has the effect, which an entry, if it was con- 
geable, would have, and reveſts the eſtate accordingly. Hob. 2 56, 
257. 2 Rol. 37. | 55 
And if he had but a righit of action, by the remitter he ſhall be 
in, in the ſame manner as if he had recovered. 2 Rel. 37. 


(E) How it operates. 


F diſcontinuee of tenant in tail enfeoffs his iſſue within age and 

B. and makes livery of the whole, to the iſſue, he ſhall be re. 

mitted but for a-moiety ; for it operates as a feoffment in the fir 
e, and then as a remitter. Co, L. 350. a. 4 85 

If a defeaſible eſtate deſcends to two daughters, and one only 
enters into the whole, and dies, her iſſue ſhall be remitted only to a 
moiety, and the other moiety ſhall be recovered by a formedon by 
the other daughter. N. Bend. pl. 34. 

But if the defeaſible eſtate deſcended to two daughters, of whom 
the eldeſt has the antient right, they take as tenants. in common, 
and not as parceners; for there ſhall be a remitter for a moiety 
immediately. Lit, ſ. 662. 5 


F) What Effect it ſhall have. 
BY the remitter, all eſtates made by him, who had the defeal- 


ble eſtate, are avoided. a 2 

And therefore, if tenant in tail makes a feoffment to his iſſue, 
and dies, and his iſſue lets for years, and dies, whereby the iſſue 
of the iſſue is remitted, he ſhall avoid the leaſe, which becomes 
null without entry. 1 Rol. 260. R. Lane, 94. 

And though the iſſue of the iſſue accepts rent upon the leaſe 
it does not affirm it; for it was abſolutely void by the remitter 
1 Rol. 260, R. Mo. 846. | | a 

So if tenant in tail enfcoff another to the uſe of himſelf forlife, 
and afterwards to B. for years; his iſſue being remitted to thc 
reverſion by deſcent, ſhall avoid the term to B. 2 Rol. 419-1. 50. 

But if huſband and wife are ſeiſed to them, and the heirs of the 
body of the huſband, remainder to A. Ec. and the huſband levies 


a fine and dies, the wife ſhall be remitted and all the remainder; 4 — 
but upon the death of the wife, the effect of the remitter ceals ; or 
Hob. 257. | . pon a 


But if huſband and wife are ſeiſed to aha an the hein df 
their bodies, remainder to A. c. and the huſband levies a fine 
the uſe of himſelf and his wife, and the heirs of their 1g, 

# * 


WM 


whereby they are remitted, and the remainders revived; if the 
«iſe dies in the life of the huſband, the remitter ceaſes, and the 
remainder is turned to a right. R. Hob. 255. Ny 

So if tenant in tail diſcontinues, and is afterwards attainted for 
high treaſon, whereby his eſtate and alſo the antient right of en- 
tail are forfeited to the king upon office found; yet if he dies be- 
fore office, ſo that the right and eſtate deſcend to the iſſue who is 
emitted ; by the office found the remitter ceaſes. R. Hob. 347. 


2 Rel. 508, 9. Pal. 351. 1 Fon. 79. 


a a —— 1 PEI 


REMOVA L. 
Vide Franchiſes, (F. 30, &.) 


Removal of a Replevin. 
Vide Pleader, (3 K. 6, &c.) 


— of a Becord. 
Vide Record, (G.) 
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RY is a ſum which the tenant renders out of the profits of 
lands or tenements which he enjoys. Co. L. 142. 5 


(B) Reſervation. 
: (B. 1.) How it may be made. 


ENT may be reſerved annually, or every ſecond or third 
year. Co. L. 47. 4. ; „„ 
So it may be reſerved upon a leaſe of lands by parol, or deed- 
poll. Co. L. 142. b. 143. „ 
But if a man makes a feoffment, or a tenant for life, or years, 
grants all his eſtate, he cannot reſerve a rent without deed. 
2 Rol. 448. H. Lit. ,. 215. p 
Nor where a conveyance enures by way of extinguiſhment ; as 
upon a ſurrender, releaſe, &c. 2 Rol. 448. J. | ' 


| | (B. 2.) By what Words. , | a 
Arent may be reſerred by the word reſervando. Co. L. 47. 2 
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Or the words, reddendo, ſofvends, faciendo, Cc. Co. L. 4. | 


141. 8. ; 
' Inveniendo, dummodo, Ac. Co. L. 47. a. 
pay, is a good reſern, 


So a demiſe, provided that the leffee 
tion. N. 2 Rol. 449. J. 35. 8 . 

Dr if a man, in c eee ee e ge lets, and the 
leſſee covenants to pay ſo much rent, without any reddendum, it 
will be a good reſervation. R. 2 Rol. 449. l. 40. | 

So a deviſe upon condition that he pay yearly ſs much to 4 
will be a rent to him, and not a ſum in groſs. R. 1 Leo, 13). 


*So a ſubſequent agreement may, by relation, operate to make 
a reſervation of rent operate from the beginning of the tenant's oe. 
cupation. Cowp. 781, 784.* | 5 „ 
(B. 3.) Out of what Thing 1 
Every rent ought to be reſerved ont of lands and tenement, 1 
which are manurable, and upon which the leſſor may diſtrain, 
Co. L. 47. d. 142. 4. | | 
Z3o out of a demiſe of the veſture, or herbage of land. Co. I. 
47+ 4. 142. 4. | | 5 | 
Or grant of a reverſion, or remainder, for the poſſibility that i it! 
may come into poſſeſſion. Co. L. 47. a. | Pr 
Or a conveyance by way of uſe; for by the ff. 27 H.8. 10. 1 
the poſſeſſion is executed to the ule. R. 2 Co. 54. d. 52«b. 2 Rd, his 
448. J. 10. 2 Inft. 673. | I 
So it may be reſerved upon a grant of a future intereſt. 2 Rs. ing 
446. . 20. | | in in re 
But arent cannot be reſerved out of an incorporeal inhentance; I 
as out of a common, advowſon, office, c. Co. L. 47. a. 142.4 his 1 
| 8 8 5 bencl 
a fair, market, Hberty, or other franchiſe, or privilege, C, R. 1 
L. 47. a. 5 Co. 3. a. e If 
Or out of tithes. Co. L. 47. a. KR. 2 Rol. 446. J. 35. to hi 
A corody, mulcture of a mill, c. Co. L. 47. a. 2 
So rent cannot be reſerved upon a releaſe of a right to land 8 
Co. L. 144.4. " term | 
A rent cannot iſſue out of a term for years; therefore if leſce or he: 
for years aſſign his term, he cannot diſtrain for reat. 2 Wilſ. 375." erm, 
If land and an incorporeal thing be demiſed together, renders BW El. 2 
rent, it ſhall iſſue wholly out of the land in point of remed)- WW in . 
2 Cro. 453. 2 Rol. 451.1. 20. the c 


And if an incorporcal thing only be demiſed, the rent ſhall va zo. 
go to the grantee of the revertion without expreſs words; for it h (,,. 
not incident to the reverſion. Co. L. 47. a. 85 
Vet if rent be reſerved upon a demiſe for years of an incorporai 
inheritance; as common, tithes, c. debt lies for it, in reſpect 4 ſue 
the contract. Co. L. 47. a. | 50 i 
By the f. Otherwiſe upon a demiſe for life.“ Co. L. 47. 4. * to who 


. — So ſuch rent deſcends to the heir with the reverſion. 15. . 
debt may be „ 6 
| 01 


| tentonade- 
miſcforlife. 


1 K o& *. 
And if the term be affighed, acceptance of reñt from the aſſig- 
nee binds the leſſor. Semb. 2 Sand. 304. Ray. 195: "I TR 
80 if the demiſe was of a barn, or land, with tithes, and the 
tithes are evicted, the rent ſhall be apportioned ; for it was greater 
in reſpect of the tithes, 2 Cro. 453. 2 Sand. 304. p 


B. 4.) Of what Thing. 


Rent may be reſerved not only of money, but alſo of any other 
profit, which lies in rener. Co. L. 142. 4. = 

As a roſe, peppet, comine, wheat, to. id. 

So of a hotſe, hawk, hen, capon, c. id. 

Of ſpurs, bows, c. bid. 5 * 
So of a journey lempore meſſtti, or labour by the leſſee, or with a 
horſe, Fr. 2 Sand. 165. | 5 Wy 

But it cannot be refzrved of parcel of the profits demiſed ; as 
reſerving the veſture, or herbage of the land. Co. L. 47. 4. 


(B. 5.) To whom Rent ſhalt be reſerved. 


If the reſerration of a rent be general, the law generally direfty 
it according to the intent and the nature of the thing demiſed. 
Per Hale, 1 Vent. 161. | : - | | 

As if tenant in tail demiſes for years, rendering rent to him and 
his heirs, this goes to the heir in tail. R. 1 Vent. 162, 

If tenant for life, with power to make leaſes, demiſes, render- 
ing rent to him, his heirs and affigns, it ſhall be adjudged to him 
in remainder. N. 8 Co. 70. ö. 1 Vent. 162. | 

If a copyholder, by licenſe, leaſes, rendering rent to him and 
his wife, and his heirs, where by the euſtom the wife has her free 
lench, the wife ſhall have the rent, as incident to the reverſion, 
N. 1 Vent. 163. 1 3 

If leſſee for 100 years makes a leaſe for 30 years fendering rent 
to him and his heirs, it ſhall go to his executor or adminiſtrater. 
Per Halt, 1 Vent. 162. | 3 

8o if a man ſeiſed in fee lets for years, rendering rent during the 
em to him, his executors and afhgns, it (hall go to his aſſignee, 
or heir; for the intent appears that it ſhall be paid during the 
term, and the law directs to whom. N. cont. 12 Go. 36. Gro. 
El. 217. 2 Rol. 450. J. 30. 451.1. ro. Ow.g. But no mention 
n Rol. 450. and Owen, tht the reſervation was during the term, and 
the caſe 2 Rol. 451, is falſely reported, as appears Lat. 99. 2 Sand. 
J70. R. act. Cro. El. 832. 5 Co. 111. Mallory's coſe, Acc. 
Gro. Car. 289. R. Lat. 265. 264. R. per tor Cat. 2 Sand. 
o. 1 Vent. 148. 161. Ray. 213. 2 Lev. 13. | 

bo if a biſhop lets, rendering rem during the term to him, or 
li ſuceeffors, in the disjunctice. N. 5 Co. 111. 24. 

o if tenant in fee lets, rendering tent generally without faying 
io whom, it goes to his heir. Co. L. 47. f. Per Kingmill;-21 H. J. 
15. J. Per Cholmly, 24 H. 8. 15. & Daß per Knightly, 27 H. 8, 
16. 4. Per 2 J. Dy. 45. a. Dub. 2 Rol. 450. L 20. FO 


* 


W 


210 


Or to him and his executors. Co. L. 47. 4 


| 40 hold of him and his wife. 2 Rol. 447. J. 45. 


| was ſole ſeiſed) and rendering rent to the ſaid B. it will be wid; in 
zs the ſame as if it was to a ſtranger. N. 2 Rol. 447. |. 20. 
2 Rol. 447. J. 35. Semb. Co. L. 143. b. 


a 
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Pr rendering rent to him or his heirs, in the disjunRive,, Coy, 


Co. L. 214. a. 8 
Or to him ſo much money, and after his death a roſe, Oc. to 


his heir. Co. L. 213. 6. 


So a reſervation to the heir will be good, without reſerving the 
rent to himſelf; as if a man lets for years to commence after his 
death, rendering rent to his heir. R. 2 Rol. 447. I. 10. Con, 
Co. L. 99. b. 143. J. 213. b. | JEN 
So if tenant in tail lets, rendering rent to his heir, it will be 
good ; for he takes by purchaſe after the death of the donee. 
D. 2 Rol. 447.1. 15. Cont, Co. L. 99. 5. Acc. Hard. go. 

So if tenant in tail to him and the heirs male of his father, lets, 
rendering rent to him, his heirs and aſſigns, the rent ſhall go to 
the heir male of the body of his father, though he be not heir to 
the leſſor; for it is incident to the reverſion. - R. Hard. 91. gs, 
But if a man lets, rendering rent to himſelf, without more, it 


does not go to his heir. Co. I. 47- a. Per Moile, Lit, con, 


10 Ed. 4. 18. 3. Dy. 45. a. 2 Rol. 450.1. 25. 

Or to him and his aſſigns. Co. L. 47. a. 

Or to him, his executors, and aſſigns, it does not go to the 
heir or executor, but determines upon the death of the leſſor. R, 
Ov. 9. Cro. El. 217. 2 Rol. 450. J. 27. 12 Co. 36. Sen. 
cont. 1 Vent. 161, 2. | | 

Or to him and his aſſigns to have an heriot, or 40s. at the elec f 
tion of him, his heirs, or aſſigns. R. 1 Mod. 217. , 


Zo if the reſervation be during the term to himſelf and B. and 
the ſurvivor of them, it does not go to the heir.; for the exprel 
mention of him and B. ſhews the intent that no other ſhall have it. 6 
Per 3 J. Berkley cont. Cro. Car. 290. And upon error it wa 
compounded. - 2 Rol. 450. J. 50. Jon. 3 | 

Yet on a grant of copyhold, rendering to the lord ſo much rent ( 
et ſervitia conſueta, the rent goes to the heir. &. 2 Rol. 450. 5 I 


A | | 
So a rent cannot be reſerved to a ſtranger. Co. L. 47. 143-6. — 
Lit. þ 346. | 


As if a man reſerves rent to himſelf and his wife, it will be void 
as to the wife. 2 Rol. 447. l. 32. Fon. 309. | 
So if before the ſtatute V. 2. 13 Ed. 1. he had made a feoffment 


So if he reſerves rent to his heir, without ſaying to him and li 


heirs. Co. L. 213. 6. 3 Or 
If he reſerves rent to him or his heir, it will be good to him i= WW chic 

his life, and void to the heir. Co. L. 214. a. | 2 Ro, 
So if a man, and B. his ſon, reciting that B. is his heir appr Or 
rent, let for years, to commence after the death of the father ( paid « 


a reſervation to him by his proper name, and not to him as ben, 


Yet the king may make a reſervation of a rent to a ſtranga 
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ent rent to his heir. Co. L. 213. ö. 214. 4. 


% 


(B. 6.) Rent follows the Nature of the Land. 


if two joint-tenants let by deed- poll, or parol, rendering rent to 
one, it ſhall go to both. Co. L. 47. 4. | 

If two joint-tenants let by deed to A. rendering to them 10s. 
fer ann. and only one ſeals the deed, the demiſe ſhall be but of a 


If a man ſeiſed as heir of the part of his mother lets, renderin 
mother. Hard. go. | 
the youngelt ſon. Hard. go. 

| (B. 5.) The Reſervation ſhall be certain. 

$o the reſervation ought to be certain; for if a man demiſes at 
vill; rendering We ratam 18. per ann. quamdiu the demiſe 
continues, it will be void; for it does not appear what rent he ſhall 
pay in certain, or at what time. R. 4 Mod. 79. 1 Sal. 262. 
So if the demiſe be of ſeveral houſes, rendering 5/. tent, vix. 
ee for one houſe 20. for another 40s. and for another 40s. with a 


clauſe for re-entry upon non-payment of the ſame rent, or any part, 
it will be an intire rent, and the viz. cannot make a ſeverance. 


ans 2 Rol. 448. J. 30. 5 Co. 34. 3. R. Cont. Mo: 5 2 . 
ref But a leaſe of three manors, rendering for one 5/. for another 
_ 6]. for another 10/. with condition of re-entry for non-payment of 


there ſhall be ſeveral avowries. Dy. 309. 2 Rol. 448. J. 20. 


| to his wife for life, it will be a reſervation during the life of the 
[3 ſurvivor, R. Mo. 876. | | | 


(B. 8.) How the Rent ſhall be paid. 


So if a man demiſes for five years, rendering 100). to be paid by 
equal portions during the term, it ſhall be paid yearly, though that 
word was omitted. 2 Rol. 449. JI. fro. | 


Fhich, it ſhall be conſtrued at Michaelmas and Lady-day. R. 

2 Rol. 450, J. Xo . | TE, | 
Or to be paid at ſuch feaſts, without ſaying equally, it ſhall be 

paid equally. 2 Rol. 450. J. 15. | 


jearly during the term. 1 Sid. 116. 

So upon a leaſe, renderi | 
pad every quarter, though the quarters do not end at the uſual 
feaſts. 2 Rel. 450. J. 7. 5 | 


& à man may reſerve a rent to himſelf for his life, and a differ | 


The rent reſerved follows the nature of the land, and therefore, 


moiety, rendering only 55. per ann. N. 2 Rol. 453. J. 35. 1 
rent to him and his heirs, it goes to the heir of the part of the 


So if ſeifed of land of the nature of Borough-Engliſh, it goes to 


any parcel, makes ſeveral demiſes and ſeveral rents, for which 


5 Co. 55. 5 
50. If a leaſe be by a huſband, rendering rent to him for life, and 


Or rendering rent, to be paid at the uſual feafts, without ſaying 


Or to be paid at ſuch feaſts, without more, it ſhall be paid | 


ng rent to be paid quarterly, it ſhall be 


P 2 | (B. 9.) 
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ad Part of R. Eg. Ca. 21. th 


2 Mod. Ca. 


time of the day, or at Mishuelmus before the 30 days after elapſe 


EET 


(B. 9.) At what Time. 


So if a demiſe be, rendering rent at Michaclmat, or ſo many 
days after, it ſhall be paid at the laſt day, which is the legal time 
of payment. R. 10 Co. 127, Vide poſt, (D. 7.) 

So if the leſſor dies before the laſt day, the heir ſhall have the 


rent. R. Cro. El. 575. 10 Co. 128.6, 


If he grants the reverſion to B. after Mi chaelmas, before te af 
day, B. ſhall have the rent. 10 Co. 129. a. 

So if a bond be to pay an annuity to B. for his life, at Mi. 
chaelmas and Lady-day, or in 30 days after ſuch feaſts, and B. 
dies after Michaelmas, and within 30 days; the annuity deter. 
mines, and there ſhall be no payment at Michaelmas. R. Cro. El 

80. 
8 So if a leaſe be for 50 years, if the leſſor ve ſo long, rendering 
rent at Michaelmas, or 30 days after, and the leſſor dies 3 
Michaelmas within 30 days; the rent for that payment is di. 
charged by the act of God. R. 10 Co. 127. 2 Cre. 3 10. 

If rent be reſerved, payable at ſuch a day, and the leſſor die 
the ſame day after noon, it ſhall be paid to the heir, or him in 
remainder, not to the executor ; for it was not due till the lat 
moment of the day. R. Sal. 578. | c 

But if the tenant pays the ſame day before the death of the lt : 
for to him in remainder, the executor ſhall be aided in equity. 


So if the leſſee pays to the leſſor, or 3 his rent at any 


the leſſor ought to accept it. 10 Co. 127. ö. 

$0 if rent be reſerved yearly during the term at Michaelmar, o 
30 days, and the term ends at Michaelmas, it fhalt then be due 
before the 30 days, otherwiſe it would not be paid yeah. 
R. 2 Cro. 227. 233. 310. Tel. 167. 1 Buk 1. 

So if a demiſe be of a reverſion after a term for years, rendering 
rent yearly, cum _ o acciderit, the rent does not begin till th 
term expires. Dy. 377 

80 if the refervation be of an heriot aſter the death of the lefls 
or of a journey tempore meſſis, without limiting when the reſerve 
tion commences ; the beriot ſhalt not be paid, if the leſſee dic 
before the former term expires; nor ſhall a journey be performet 
till the reverſion falls into Pen R. 95 3 J. Keeling an 
2 * 166. 


(C) The | ſeveral kinds cf Rent, 


{Ct}: Rent-Service. 


''HE. RE x are tive kinds of rent ; nd rent-charge, is 
rent-ſeck, Lit. fea. 213 
Rent-ſerviee is when a 3 holds bis lands by rent and e 
or any other ſervice. Lit. _ 122. 213. 5 
i (1 


B. 


ge. 
2 


Hebe 


© © HS 


Before the f. quia emptores terrarum, 18 Ed. 1. if x man had 
made a feoffment by deed, or without deed, rendering to him 


and his heirs a certain rent, this was rent-ſervice. Lit. ſe. 


2 if he had reſerved no rent or ſervice; for the feoffee, of 
courſe, had held of him by the {ame ſervices by which he held of 
the lord paramount. [bid. gs | ö 
But by that ſtatute it was provided quod ſegſutus teneat de domino 
capital, Oc. and therefore now not any rent reſerved upon the 
ſeolfment; but the rent, which the feoffee pays to the lord para- 


' mount, is the rent-ſeryice, Lit. ſe. 122, 140. 217. 
So now if a man makes a gift in tail, leaſes for life, for the life 
of another, or for years, rendering rent, and reſerving the rever- 


fon to himſelf, this is a rent-ſervice ; for fealty is a ſervice inci- 
dent to the reverſion, Lit. fed. 214, 215. 


So if he makes a gift in tail, without reſeryation of any rent 4 


for the donee ſhall hold of the donor in like manner as he holds over, 
Co. Go 143. 4. 

Otheralfe, if he makes a leaſe for life or years, without a re- 
ſcrration, Co. L. 143. 4. | 

So if the donor or leſſor has the reverſion, though he has not 
the immediate reverſion ; as if he makes a gift or leaſe, rendering 
rent, remainder to another in tail or for life, the reverſion to him- 
ſelf.1 Co. L. 142. ba | | 

So if the donor or leſſor grants his reyerſion to another, the 
grantee has the rent as a rent- ſervice; for the rent is incident to 
the reverſion, Lit. ſed. 228. 


. 


If the rent reſerved by the lord of his tenant was reſerved for (C. 2.) 
all ſervices, it is called a quit-rent ; becauſe the tenant, in reſpect Quit-rent, 


of it, is quit from other ſervices, 


2 Inſt. 19. | 

And being uſually paid in filver, it was called white rent, and 
the rent paid in pepper, cummin, Ec. 8/ack rent. Iaid. 

And when the rents of freeholders and copyholders are aſſiſed, 
or reduced to a certainty, by the lord of the manor, they are 
called rents of aſſiſe. Jbid. | 


If upon a feoffment the ſame rent be reſerved, which was paid (C. z.) 


and rent of 
And it may be reſerved from a freeholder or copyholder, _ 


apon a farm of the ſame land, or the fourth part of it, it ſhall be 3 8 
rent. | 


called a fee-farm-rent. 2 ff. 44. Co. L. 143. J. 

Aud a fee- farm rent does not in itſelf imply a power of diftreſs ; 
yet, if a clauſe of diſtreſs be added in the deed, by which it is re- 
ſerved, it is not for that reaſon the leſs a fee-farm-rent. 7Yige 
Vong. 627. (605.) in the notes * | 


If the king grants land in fee-farm, without any reſervation of | 


rent, the yearly rent ſhall be paid. Mo. 168, 
xl he reſerves an expreſs rent, it will be a fee-farm-rent, 


The rent reſerved upon a farm by the king was uſually paid in 
provifions for his houſe, till the time of H. 1. when it was changed 
„ money. Mad. 186. | | 


214 DO R E N T. 


So if the king reſerves a penſion, or one be granted to him out 
of land, it will N e by unity of poſſeſſion, being in the 


nature of a rent. Hard. 388. | e 
If land be granted in fee - farm, reſerving the whole rent to 2 
ſtlranger, it will be void, Mo. 168. | 
But part may be to the king, and other part to a ſtranger, 
Mo. 168. | | 8 e 
If a fee · farm rent be reſerved to the king upon condition of re- 
entry upon non-payment, and the king grants the rent to 4, in 
fee; if the rent afterwards be not paid purſuant to thy condition, 
the king ſhall not re-enter ; for his grant to 4. would be defeated, 
X. Cro. El. 69. IS OTE 
All lands granted in fee-farm are held in ſocage, and not in chi. 
palry ; for the whole value is preſumed to be reſerved, Mo. 168, 
Mad. Form. Int. 8. | 18 a 
If a rent of ſo much a year be reſerved, but by the ſame deed | 
the leſſor agrees to allow ſo much at every payment for bringing ] 
the rent ; this ſhall not be. recouped as a diminution or alteration c 
of the rent; but is a covenant for allowance. N. 2 Cro. 34. 
(C. 4.) To rent-ſervice diſtreſs is incident; for, for every rent-ſervice, a d 
| Incidents man may diſtrain of common right. Co. L. 142. a. Vide Diſriſ, c| 


F 1 
5 So rent - ſervice is incident to the reverſion.; for if the reverſion 

be granted without ſaying cum pertinentiis, the grantee ſhall hate 2 

the rent alſo, Co. L. 143. a. 148. a. | tr 

(C. 5.) But a rent reſerved upon a leaſe at will is not a rent-ſervice, 7 

What ſhall though the leſſor may diſtrain for it of common right. Co. I. uli 

not be rent 142. 6, . . up 

— So if a tenancy comes to the king by fine, Ic. the rent is not 

rent-ſervice, but 1s diftrainable of common right ; for it 1s not the ſuf 

act of the lord, but of the tenant only. R. 1 And, 160. \ 

So if lands, parcel of a chantry, are held by rent and fealty, an 2 

and upon diſſolution, &c. the king grants them, the patentee I 

ſhall not hold of the firſt lord, but of the king; yet the rent-ſer- he | 

vice, (before due) continues payable as a rent-charge diſtrainable of 147, 

common right. R, 1 And. 45. Jon. 235, 6. As 

e 

C. 6.) Rent. Charge. a 

(c. 6 . A rent-charge is when rent is granted out of land which h BW nrol 

What ſhall charged with diſtreſs for the ſame rent; as if a man, ſince the / confi 

be. uia emptores terrarum, 18 Ed. 1. makes a feoffment by deed, te If 

By reſerva- 2 rent to him and his heirs, with a clauſe of diftreſs. Co. I. wholl 

. 143. 3. Lit. ſed, 217. | 25 diltref 


Or gives in tail, or lets for life or years, remainder in fee. L. 
fea. 217. ä . 
e it by any deed, indented, or poll ; for the feoſſee, by bs 
acceptance, agrees to the rent. Co. L. 143. b. | 
So if a man grants a reverſion or remainder of lands in fee, . 
ferving rent with diſtreſs. Co. L. 144. 4. 
Or conveys lands by bargain and ſale, or otherwiſe, by wa} of 
aſe, Co. L. 144-4, Vide ante, (B. 3.) 95 


J 


4 R 4 E N T. ; - _ 215 ij 
So à man may have a rent · charge by preſcription. Co. I. 540. = 
144. 24 „ | By pre- 
J, if a man grants out of ſuch land a certain rent with a clauſe ſcription. 
of diſtreſs. Lil. ſef. 218, og ih, a * 8.) 
Though he adds a proviſo, that it ſhall not charge his land! . 
for that would be repugnant. Co. L. 146.4. e 
So if a man binds his land to the payment of rent, it will be 
2 rent charge; though there be no expreſs grant of rent. Co. 
I. 147. 4. | WEN 
801 a man grants by deed, that A. may diſtrain ſuch land for 
a rent, it will be a rent- charge; for the land is charged with it 
by way of diſtreſs. Lit. /. 221. . > 
Or ſays that A. if he be not paid ſo much per ann. ſhall diſtrain 
for it in the manor of D. Lit. ſed. 221. . "4 
So if he binds his manor with a rent to be diſtrained by the 
king's bailiff ; for the king's bailiff is named but as a ſervant to 
him; and he who can do it by a ſervaant, may do it by himſelf, 
or another. Co. L. 147. a. . | N 
So if he grants a rent out of B. and by the ſame or another 
deed grants that he may dittrain for it in other land ; it is a rent- 
charge which iſſues ſolely out of B. though a diſtreſs be in other 
had. Go Lo 14: . 1 , 
So if he binds his land and goods upon it to the payment of 
2 rent, it will be a rent-charge, though he ſays nothing of dil- 


tres. bid. | 
e, So if he deviſes a rent, with power to diſtrain for it at the 
1 uſual feaſts, it will be a rent- charge; though no expreſs charge 
upon any land. R. Mo. 592. 5 
t a Otherwiſe if it was by deed ; for a clauſe of diſtreſs only is not 
he ſufficient to create a rent-charge in a grant, Mo. 592. 


When the grantee may elect to take it as a rent-charge, or as 
ty, an annuity. Vide Annutty, (C. 1, &c. . > ws ; 
tee If the grant be de gualibet acra terre mee, a rent of 20s. where 
*. he ne acres, the grantee ſhall have 200. per ann. Co. I.. 
. 147. 0, 8 ; 18 

If 2 bargainor and bargainee of land join in a grant of a rent 

thereout, before inrolment of the bargain and ale, it ſhall be the 
grant of the bargainor, and the confirmation of the bargainee till 
1 is nrolment, and afterwards the grant of the bargainee, and the 
ef confirmation of the bargainor. Co. L. 147. b. 1 
Te If the grant be out of a freehold, and term for years, it iſſues 
J. oll out of the freehold only, though the term is charged with 
dulreſs. Co. L. 147. 3. | . 2 
Lit Aud if he avows for a diſtreſs upon the term, he muſt plead 
| the graut of rent out of the freehold only. R. 7 Co. 24. b. 
bis If the grant be of a rent out of a term to A. lor life, he muft. 
bad the grant during the term, if A. lives fo long; for he can- 
1 _ that he was ſciſed of the rent for life. Co. I.. 147, b. R. 

0.25, % . 1 
xy of lf the grant be out of land to A. of a rent which he had by the 

rant of his father, it will be a grant of a new rent ; though he 


85 cer had it by tlie grant of his father. 2 Rol. 423. L ult, 3 
| | 2 ; 2 


(C. 9.) | a 
What ſhall be granted by deed out of land, without a clauſe of diftreſs, Li may 


be. 


B. ſhall have the rent for his life, though the leſſee dies befor 


rendering rent, it will be a rent- 


to one, it ſhall be a rent-ſeck for the whole; for it is entire, and 


Jid. 


5 K ENT. | 
So if a man recites a grant to AH. of ſuch a rent for life; and al. 
terwards grants the ſame rent after the death of A. to another for 
life, it will be a good grant to the other, though there was not 
any rent granted to A. 2 Rol. 424. J. 10. | 
80 if he lets for life, rendering 5. per ann. and afterward; 
grants the rent to B. for his life, to take out of the ſame land by 
the hand of the leſſee, or whatſoever hand the land fhall come to; 
him. 2 Rol. 424. J. 5. 9 

If a grant be of a rent- charge payable at 3 and Miohae!. 
mas, as afterwards expreſſed, and it is not expreſſed afterward 
when it ſhall commence, the rent commences immediatch, 
Semb. Jon. 344- ä | Ws 

So if it be to commence as by deed ſhall be afterwards ex. 
preſſed, and not e- * 9 — _ make a deed after. 
wards; 2 F. but rooke, it {h void. Fon. | 

If it 1 as by deed afterwards In = and not 
otherwiſe, and by a ſubſequent deed he declares that the rent ſhall 
be paid, it ſhall commence at that time. R. Jon. 344. 

If after a grant of a rent-charge, the __ cenveys his land 
to the king, remedy does not he by diſtreſs upon the king. 
Sav. 125. | . 54] 

But if the king grants the lands to- 4. the diſtreſs is revived, 


and the grantee may diſtraip for all the arrears. Semb, Sav. 125. 


(C. 9.) A Rent-Seck. | I 


A rent-ſeck is, when no diſtreſs is incident to it; as if a rent a re 


ſet. 218, 2 Rol. 423. J. 40. . | Y 
Or if a man, ſince the .. quia e, makes a feoffment by dil 
deed, rendering rent without a diſtreſs. Vit. f. 217. 9 5 1 


Or gives in tail, or. for liſe, remainder in fee, rendering rent, 
without mention of a diſtreſs. Lit. d. 217. | 
So if the king grants lands, nog of the dutchy of Lancaffr, 

| . 

, Or in groſs ; becauſe the te. 
nure is of the king, and the rent is reſerved to him in right of 
the dutchy, which makes it a rent in groſs. Mo. 1666 

So if a man binds his goods and lands in ſuch a ſum yearly, if 
ſuch a condition be not performed; after a breach, it will be 
rent-ſeck iſſuing out of the land, though there be no words af 
grant, or where it ſhall be taken. 2 Rel 423. J. 42. 

So if a rent be granted to A. in fee, or for life, with power of 
diftreſs for ſo many years, it thall be a rent-ſeck ; for the free 
= 7 feck, 2 the diſtreſs is only appurtenant during the yeas 

0. L. 147. 6. e ee 8 
Or if it be granted to two and their heirs, with power of diſtrel 


eannot be ſect to one, and a rent-charge to the other. Go. J. 
147. 5. | 1 
Yet their grantee, or the ſurvivor, ſhall have it as a rent-chay* 


b. 


RENT 


80 a rent out of three acres, with diſtreſs to one, is a rent-ſeck. 


Ilid. 


; Gent of a mill, percipiend of him and his heirs; for it ſhall 
de underſtood that it ſhall be paid by him and his heirs out of his 


mill. 2 Kol. 423. J. 46. 


. ſech, Lit. ſea. 225. 


1 So if the lord grants the fealty, faving to himſelf the rent, he 


all have the rent as ſech, Lit. ſed. 226. 


80 if a rent- ſervice is reſerved, and afterwards the land comes 


to the lord by the fat. of diſſolution, or other means, by which 
the tenure is extinct, ſaving the rent, it becomes a rent - ſeck. 
R. jon. 234, 5: = 1 

" So where a rent · ſervice is reſerved, and afterwards the land 
Fl is given to the king, or other lord, by act of parliament, by which 
nd 


7 out of one manor, with diſtreſs in another. 2 Rel. 423. 


80 if there be tenant by fealty and rent, and a grantee of the 
rent, ſaving the fealty to the lord, the grantee has the rent as 
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the tenure is extinct, though there be no ſaving for the rent, yet 


it continues as a rent- ſeck. Semb, Fon. 235. 
0) Remedy for Bent. 
d, | (.. 1.) By Afiiſe. 


F a rent-ſervice or ——_— be in arrear, the party has re- 


medy by diftreſs. Vide Diftreſe, (A. 1, &c. B. 1, &c.) 


So every one intitled to an eſtate of freehold or inheritance, in 


ent a rent-ſervice, rent · charge, or rent-ſeck ; if he be diſſeiſed of it, 


may maintain an aſſiſe. Yide Afiſe, (B. 2, &c.) | 
What ſeifin is ſufficient for maiataining an aſſiſe, or for making 
0 diſtreſs, vide Serfen, (C, D, E.) 255 


it will be a diſſeiſin of the rent. Co. L. 160. b. | 

As it will be a diſſeiſin of a rent-ſervice or rent-charge, if t 
erre-tenaut, or any other, reſiſt, and will not ſuffer a dittreſs for 
ent in arrear, by him who has right. Co. L. 160. 6, 


t of Or makes an incloſure, by which he cannot come to diſtrain, 
| MA. ſel, 237, 238. SE | | | 

„ if So if he makes reſcous, after a diſtreſs taken, bid. 

he 1 if a ftranger makes re/cous in his name. 1 Rol. 658. J. 35. 


Or makes replevin by writ or plaint. Lit. fed. 237, 238. 
Or counterpleads the title of the plaintiff for delay. Co. I. 


er of bo. b. 161, a, 

bree- If he vouches a record, and fails. Co. L. 160, 5. 

real So if he foreſtalls, or obſtructs the lord, &c. when he is going 
the land to make a diſtreſs, with force or menace of life or 

ſteels eber. Lit. 28. 240. FE 

and So it will be a diſſeiſin of a rent-ſeck or rent-charge, if the 


tenant makes denial of rent in arrear, upon lawful demand 
the land. Liz. ſed. 233. 238, 239. 
5 Though 


If a man obſtructs the means by which a rent may be obtained, 


(D. 2.) 


What ſhall 
3 be a diſſeiſin 
of it. 
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Though 
of the demand; for that is a denial in law. Co. L. 1 53.6, 


- ejement, the tenant or his aſſignee ſhall pay or tender to tht 


proceedings ſhall be ſtaid. /. 4. 


. | 
the terre-tenant be abſent from the land at the tine 


So though the demand be but of one terre-tenant, it will be: 
denial by 1 Rol. 658, |. 27. | | 
If by word of mouth he directs the tenant not to pay, 
Rang. 5 „„ 
If he does not pay upon diſtreſs; for that is a denial in law, 
1 Rol. 658. J. 15. 20. | | | | 
So incloſure or foreſlalment, c. from coming to the land to | 
make a demand, will be a diſſeiſin of a rent-ſeck. Co. IL. 161, l. 
So if the tenant pays his rent to another lord by coercion of dil. 
treſs, it will be a diſſcilin, if the lord pleaſes. Co. L. 323. 
But payment of rent to another by coercion will not be ; 
diſſeiſin, but at the election of the lord. Co. L. 323. 
So denial of rent by him who is not terre-tenant, will not bea ſy 


diſſeiſin. R. Jon. 414. 


Or if the refuſal does not appear to be upon demand upon the ir 
land. Per 3 J. Cro. cont. for, there being a refuſal, a demand 


' ſhall be intended. Jon. 414. 


So a reſcous, replevin, incloſure, denial, c. will not be a bre 
diſſeiſin before actual ſeiſin of the rent. Co. L. 161. a. Vid 21 
Sciſin, F. 1, &c.) 

When a rent ſhall be apportioned, ſuſpended, or extinguiſhed, Mcen 
wide Suſpenſion. EOS 


(D. 3.) Debt, Diſtreſs, or Re- entry. 


When there ſhall be remedy for it by debt or diſtreſs, vide Det, 
A. 5. 7. — Diſtreſs, (A. 1, &c.) 

57 þ 4 * © J. 1. thoſe who hold over lands after the 
expiration of their leaſes or terms, ſhall pay double rent, to be 
recovered in any of his Majeſty's courts of record by action of 
debt ; and there ſhall be no relief in equity againſt the recovery df 
this penalty.* ro | 

But acceptance of ſingle rent is a waiver of the double reat, 
Cowp. 245, 6, 7.“ ; = 

And by the ſame ſtatute, / 2. as often as half a year's rent 
is in arrear, the landlord, if he has right of re-entry for the not- 
payment, may, without formal demand or re-entry, ſerve a decks 
ration in ejectment for the recovery of the demiſed premiſes, a0 
recover judgment to hold them diſcharged of the leaſe ; providec 
that the right of any mortgagee of ſuch leaſe ſhall not be barred 
if within ſix months, he pay all rent in arrear, and all coſts ard 
damages.“ 


And provided, that if at any time before the trial of the 


dnditic 
9. 21 
But 
„u- pa 
09.7 


leſſor, c. all tlie rent in arrear, together with coſts, all 


If an eſtate be upon condition that he pay the rent, how w 
medy ſhall be by re-entry for the condition broken, vide Condi 


(O. 3, &c.) 2 


HEM 2; 
t by parol demiſe from year to year, is within 11 G. 2, 
6 [ 1 = ſobjest to pay double rent, if he does not quit after 
having given notice. Timmins v. Rawlinſon, H. 5 G. 3. 3 B. M. 


* J. 11 G. 2. c. 19. /. 14. where the demiſe is not by deed, 
the landlord ſhall recover a reaſonable ſatisſaction, in an action 
on the caſe, for uſe and occupation; and if in evidence on the 
trial of ſuch action, any parol demiſe or wy agreement, not 
being by deed, on which a certain rent was reſerved, ſhall appear, 
the plaintiff ſhall not be nonſuited, but it ſhall be evidence of 
the quantum of the damages.“ = LO 
By J. 18, tenants holding the premiſes, after they ſhall have 
ren notice to quit, ſhall pay double rent.“ Es SOS 
[If tenant gives parol notice that he will quit, it is ſufficient, and 
ſubjects him to double rent if he does not. 3 B. M. 1603.] 
+ As to the remedy where goods are carried off the premiſes 
fraudulently, vide fl. 11 G. 2. c. 19.“ | | | 
But in all caſes of a ſubject, where an eſtate is upon condition (D. 3 
to be yoid for non-payment of rent, the condition will not be Demand, 
2 broken, if the rent be not demanded. Co. L. 201. 5. K. whenneoub- 
ide 2 Cro. 145. 4 | fury. | 
Though it appears that the party was not ready to pay, if a 
ed, demand had been made. 1 Rol. 458. J. 17. 22. | 
Though the condition be upon a leaſe for years. R. Hob. 331. 
K. Jon. g. EY. rea. 
r ah a leaſe of tithes, or other incorporeal inheritance. 
R. Me. 408. a | | 
So if there be a leaſe, and a nomine pene for non-payment of 
he rent, the rent muſt be demanded before he is intitled to the 
. penæ. 1 Rol. 459. l. 25. D. 7 Co. 28. 0. R. Hol. 82. 133. 
al, 208. j | OE 
So if there be a covenant or bond for payment of a ſum in 
roſs, if the rent be not paid. Per 2 J. 1 cont. 1 Rol. 460. J. 5. | 
So upon a bond to perform all covenants, payments, Sc. in 
uch an indenture, he cannot aſſign a breach for non-payment ct 
nt reſerved by the indenture, if he does not ſhew a demand of 
he rent, except where the defendant plcads performance. N. ES 
Rol. 460. J. 20. Adm. Cro. El. 829. Cro. Car. 77. | | 
So though the bond be expreſsly to pay the rent, according to 


e tenor of the indenture. R. 1 Kol. 460, J. 50. 
vided Or to pay the rent, if it be demanded. N. 1 Kol. 460. J. 45. 
ured, do if the king makes a lcaſe, upon condition to be void for non- 
s ment of rent, and afterwards grants the reverlion, the patentee 


al not avoid the leaſe, without a demand of the rent. R. 
(9.73. a, Mo. 205. 5 Co. 56, a. 
80 the king himſelf cannot avoid it without a demand, if the 
dition be expreſs for non-payment upon demand. Dub. 
0. 210, N | 
But if the king makes a leaſe, upon condition to be void for (D. 4:) 
"payment of rent, generally, a demand is not neceſſary. K. When ot. 
0. 73.4. Mo. 205, 5 Co. 56.4. 1 Leo. 2. 3 
: | $0 


F.) 


R E N T. 


So it is not neceſſary in the caſe of a ſubjef if the condition 


be expreſs, that it ſhall be void for non-payment without demand 
1 Rel. 459.1. 32. D. 5 Co. 40. 5. Dal. 4. 

So debt lies for rent without a demand. F. 2 Rol. 427. J. zo. 

Or diſtreſs; for the diſtreſs itſelf is a Bn demand 
R. Mo. 883. 

So covenant, where the covenant is expreſs to pay ſuch rent. 
R. 1 Rol. 459. I. 45. 52. 

And debt upon a bond to pay fc a rent. R. Hob. 8. 

So in debt upon a bond to perform covenants in an WW 
if the defendant pleads performance, the plaintiff may aflign a 
breach for non-payment of the rent, without thewing a demand; 
for if the defendant rejoins, that it was not. demanded, it will be 
a departure. R. Cre. El. 829. 1 Rol. 460. I. 30. R. Cre. Car. 16, 
Hut. 90. R. Hob. 8. 

80 if a leaſe be, that upon non-payment of the rent at ſuch z 
feaſt, there ſhall be a nomine fene of 40. for eyery day that the 
rent hall be in arrcar ; one demand is ſufficient to entitle to the 
nomine pane for every day. N. Pal. 208. 

The demand muſt be of the preciſe rent due; * if be de, 


Howit ſhall mands a penny more or leſs, it will be ill. KR. 1 Leo. 305. 


be made. 


ae) - 


At what 
place. 


So he ought to expreis when it was due. R. Gro. El. 209. 
1 Leo. 305. 

Though the jury finds that nothing more is due than was de- 
manded, it does not help, if the demand did not t expreg at wht 


time due. R. Cro. El. 209. 


So if the rent be 7ʃ. per ann. and 3l. more was in arrear, if be 
demands 101. in an entire ſum, it is ill. Per Rol. Al. „ 
But a demand by attorney is good. 
Though he docs not ſhew his name or authority. D. 3 Le. 120 
So the demand muſt be made at the place where the rent i 
payable, if any place is appointed by the parties, though it be 
not upon the land. Co. L. 202. a. 
If it be payable at one place or another, it ought to be & 
manded at both. Per 2 J. 2 Rol. 428. / 36. 
If payable at or in the church of B. it ought to be within and 
without the church. 2 Rol. 428. J. 40. 
If payable to the biſhop at Exeter, it ought to be at his palace 
there. K. 1 And. 27. 3 Leo. 4. 
If no place of payment is expreſſed, the demand muſt be upon 
the land. Ci. L. 201. b. R. Telv. 37. 
And at the moſt notorious place upon the land ; as if there l 
4 houſe there, it mull. be at the fore-door of the houſe. CG. 
L. 201. b. 
If it be iſſuing out of a wood, it ought to be at the gte, 
moſt common way through the wood. C2. L.. 202. 4. 
II there be ſeveral places equally notorious, he, who d 
has election, at which he will make the demand. Zbid. 
If rent be rcſerved by the king at the Exchegner, his patent 
aauſt demand it upon the land. Co. L. 201. . Save 131. 


1 


; R xt. . 421 
But if the king does not expreſs a place of payment, it ought | 
to be paid to him at the Exchequer, without other demand. 
. L. 201. b. „ 
: 1 the demand be at the moſt notorious place, it is ſufficient, 
5 though there be no one preſent. Ibid. | | | 
Though 2 perſon be in the houſe, it is not neceſſary to go in. 
[b:d. | RY | 
Though he be ready to pay at another part of the houſe, land, 
ee. C. L. 202. a. | | 
m 80 2 demand at a place not the moſt notorious, will be no de- 
end, if it be traverſed. Lid. 
As if a demand be at a wood, where land was alfo demiſed. 
bl. 58. | " 
16 in i a pit, or among buſhes, or in a common way upon the 
q land. Poph. 58. 5 | 
cha If at a barn, when the leſſee is in another barn demiſed. 


S- 


the 
Bid. oo, 5 

* Yet if the party tenders his rent to the leffor, Ec. it will be 
1 well, though it was not in the moſt notoricus place. Co. L. 202. a. 
. f. 5 Co. 114. | 

So the demand mult be continued by a ſpace ſufficient for re- (D. 
Fe ceipt of the money before the ſetting of the fun upon the laſt day At what 
TOY appointed for payment. Co. J. 202. a. time. 


= If iſſne be, whether he continued half an hour before the ſetting, 
adiit is found that he continued only a quarter, it is ſufficient, if 
ie bat [pace was ſufficient for counting the money; for this only is 
material. K. Cro. El. 209. I Leo. 305. Lut. 1139. 
if payment be at Michaelmas, or twenty days after, the de- ” 
11 dd ought to be upon the laſt of the twenty days; for a de- | | 4 
.nt is nd zt the fealt is not ſufficient. Co. L. 202, a. R. 1. : 
it be 0. 172. 5. Hemd. Dy. 142. 4. R.10 Co. 127. 129. 4. 1 Leo. 142. 
Lat. 11. 39. | 
* f a rc{crvation be of 20l. per ann. when demanded, the demand 
ut be upon the laſt day of the year. Poph. 37. 
f a relervation be at ſuch a day, between four and fix poſt me- 
em a demand at five till fix js ſuificient, though he was not 
here at four o'clock. Cro. EI. 15. 7 
Bet a demand for diftreſs may be at any time, where it is faid, 
int if it be not paid upon demand, he may diſtrain. Co. L. 202. 4. 
144. 4. a 
So where payment is at Miolaelmas, or twenty days after, a 
40's at Micharlmat prevents a breach of the condition. N. 
9 Uo, 129, 4. | IIS 
* Orat any time within the twenty days, 2 Leo. 130. 
Though he pays to a fervant, who tenders the money to the 
marks or before the days elapſed. R. 2 Leo. 131. Cro. El. 48. 
| o ik a referration be at Michaetmas, or ſo many days after, aud 
atentet covenant to pay at Afichaz{mas, covenant lies, if it be not paid 
t the feddt, e. 1 Rel. 43 1. J 35. | | 
7 WW if the referration be at Michaelmas, and if it be not paid at 
ecacimas, or Within forty days after, that the leſſor ſhall re- 


ter; 


122 


not, after he has received notice of rent due, remove the goods be- 


2 G.3. 2 Wilſ. 140.] | 


Barnes, 211. 


for it is an intereſt veſted. Chace v. Chace, H. 2 G. 2. 


them in ſuch manner as if the act had not been made. 


ſhall not have the g delivered to him, though he diftrained 


RB E. N T. 
enter; the leſſor may have debt, or diſtrain for the rent, though 
the forty days be not expired. 2 Leo. 131, 


D. 8.) By Payment of the Sheriff upon an Execution, 


By the ft. 8 An. 14. 50 goods, on any meſſuage or lands, E, 
leaſed for life, years, at will, or otherwiſe, ſhall be taken by virtue 


of any execution, unleſs the party, at whoſe ſuit execution is ſued, m 
before removal of the goods by ſuch execution or extent, pay to the 

landlord the arrears of rent, not exceeding a year's rent, due at the at 
time of the execution. | | p lp 


And the ſheriff is empowered to levy the money paid for rent, ac 
and the execution money. I „„ 

And if the ſheriff, upon demand of the rent, removes the good, 
taken in execution, before payment of the rent, an action lies 
againſt him. | 28 

So, upon motion, the court will direct the ſheriff to pay the rent 
before the execution is completed. 8 
[On an execution for coſts on judgment of nonſuit, ſheriff car. 


fore he has ſatisfied landlord one year's rent; unleſs rent paid, ſherif 
muſt quit; if he does not, action lies againſt him; or, on motion, 
the court will order reſtitution to the amount of the goods ſold, de. 
ducting coſts incurred before notice. Henchett v. Kemfpſon, P. 


A bill of ſale is a removal of goods taken by eri faciar, and 
the ſheriff ſhall pay the year's rent out of the money levied 

[On an outlawry, cap. utlagat. and goods ſeized by proceſs {ll 
remaining in the ſheriff*s hands, landlord ſhall have a year's rent, 
Greaves v. D' Acaſtro, P. 1725. Bunb. 194.] 

[The landlord is to have his year's rent without any deduction, 
Gore v. Goſton, M. 12 G. Str. 043.] | 

[An executor has the ſame benefit of the act as the landlord, 


Fort. 359.] | | | 
But by a proviſo in the ff. 8 An. 14. it ſhall not hinder the 


queen in the levying or ſeiſing any debts, fines, penalties, or for 
feitures anſwerable to her majeſty ; but the queen may levy, &. 


| [An extent againſt the king's debtor, teſted after the diltres, 
takes place of the diſtreſs actually made, before ſale, but not ate. 
Rec v. Cotton, T. 24 & 25 G. 2. Parker, 112.] 

[If goods are ſeized on an extent on an outlawry, the landlord 


before the extent. Rex v. Southerly, P. 1716. in Scacc. Burb. 5: 

[If extent iſſues againſt a tenant, and afterwards, but befor 
the extent is executed, the landlord diſtrains, and the inquilt 
finds the goods diſtrained to be in the poſſeſſion of the tenant, ie 
landlord ſhall not have the benefit of the fat. $ Ann. Rex. li 
chard, T. 1729. Bunb. 269.] 


ul 


- 


a - 
[When there are two executions, the landlord ſhall not have a 
cars rent on each. Dad v. Saxby, M. 9 G. 2. Str. 1024.] 
! [The ground landlord of a houſe 1s not intitled to a year's rent 
on an execution againſt an under: leſſee. Bennet 'a caſe, 16. 


Kr. 787. l | 
4. 5 land to B. at 751. per annum for one year; a few days 


before the end B. ſays he can hold it no longer, but deſires as 


much as will feed fixteen cows, which A. complies with, and de- 
miles alſo the houſe and garden; ſome months after, B.”s goods 


are taken in execution, no part of the rent of 75. being paid; . 


ſhall not have the 75. on motion, and Semb. no rent under the 
act, though he proceed by action. Cool v. Cook, P. 11 G. Andr. 


217. 


inſt defendant, who was a tenant owing rent, after the land- 
lord's death inteſtate, and before adminiſtration granted, the court 
will not order the ſheriff to pay the year's rent to the adminiſtrator 
afterwards. Waring v. Dewberry, T. 4 C. Str. g7.] 

[A landlord is obliged to demand the arrears before the re- 
moral of the goods, or it is too late. Waring v. Deqwberry, T. 
4G. Sir. 97- Fort. 360. Darling v. Hill, P. 9G.2. B. R. 
f. 255. 8 : 

Vide more concerning Rent in Chancery, (4 N. 1, &c. )—Copy- 


bold, (K. 10, 11.)—Dett, (A. 5. 7.)—Forceable Entry, (D. 
Parceners, (C. 8.)—Pleader, (2 K. 15. 19.—3 M. 25. N 9. 


Avowry for Rent. 
Vide Temps, (G. 14.) 


Rent of Aſliſe. 
Vide Rent, (C. 2.) 


Rent Charge. 
Vide Diftreſs, (B. 2.)—Pleader, (3 K. 18.)—Rezt, (C. 6.) | 


Fee- Farm Rent. 
Vide Rent, (C. 3% 


Quit-Rent. 
| Vide Rent, (C. 2.) 


Re:t-Seck. 
*. ide Rent, (C. 9.) 
Rent-Service. 
Vide Ditreſs, (B. 1.)—Nezt, (C. 1, &c.) 


[If the money be levied by ſale of goods taken in execution : 


223 


K. K T. AI. 
Pide Egliſe, (G. 2.) —Plaader, (3 O. 11.) 


Reparavſt. 
Vide Pleader, (3 O. 15.) 


Reparare non potuit, 
Vide Pleader, (3 O. 17.) 
%%% 7” EE A 
Vide Patent, (F. 1, &.) 
— of a Statute. 
Vide Parliament, (R. g.) 


% LL = AD EW 
Vide Pleader, (R. 18.) 


SF 6 Y 4 

(A.) For wbat Things it lies. 
A Replevin lies, when cattle or goods are diſtrained and in- 
pounded, and thereby the ſheriff is commanded, upos up 


pledges, to deliver them to the owner. Co. L. 145. b. 
And replevin may be made by writ, or by plaint ; by writ, a 


Nu 

the common law ; by plaint, upon the F. Marlb. Ce. L. 145.4 4: 
Vide Pleader, (3 K. 1, &c.) „ the 
Replevin lies of all goods and chattels unlawfully taken. ma 
Whether they be live cattle, or dead chattels. F. N. B. 6d. l. | 
Replevin lies pro examine qpium. Ilid. I con 
For iron of his mill. bid. | 
So if cattle, after the taking, return to the owner, he may bar ſea, 
replevin for the wrongful taking. F. NM. B. 69. H. $hy 


So if cattle are taken damage feaſant, and detained after ful 
ficient amends, he may have replevin for the wrongful detain 
#. N. B. 69.6. | Tp © 8 

So if a cow, c. diſtrained, has a calf, Qc. replevin lies > 
the calf, tc. F. NM. B. 69. D. Dal. 65. . © 

So if the meſne puts his cattle in the place of the cattle of the 
tenant peravail, as he may, he may have replevin for them, 
they never were diſtrained. Co. L. 145. b. 7 H. 4. 18. 4 - 
So replevin lies, though there be an expreſs grant that 11 
party may diſtrain and hold the goods oy es, til 1 
rent be paid; for goods cannot by grant be made irreple ib 
Co. L. 145.6, | | 

(B) Þ 


EPL TK 


(B) By whom tt lies. 


ITE who brings a feplevin ought ts have the property of the 
H cattle or goods in him; Co. L. 145. 5. | 

But a ſpecial property is ſufficient. Bst. : 

As if goods by in his cuſtody as a pledge, or for the manuring 
of his land, - Zhi oe £ 9 | 5 

80 a lord may have a replevin fot the goods of his biin; for his 
action of replevin amounts to a claim, and veſts the property in him. 
C0. L. 145. 3. F. N. B. 69. F. 55 ; bid 

A huſband, for the goods of his wife, taken dum ſola. 
F. N. B. 69. K. i 2 ä N . 

An executor or adminiſtrator, for tlie. goods of his teftator, 
1 Sid, 81; | : | $4 

But if goods are taken out of the ciiſtody of a villein by a treſ- 
paſſor, the lord cannot have replevin ; for the villeln had but a 
right to the goods. Co. Ls 145. b. 1 1 | 


(c) Againtt when. 


N lies againſt him who takes the goods. 

And alſo againſt him who commands the taking, as well as 

treſpaſs. N. 2 Rol. 431. J. 5. | 
Or againſt both together, bid: * 

So it lies againſt him who takes damage feaſant, if he detains 

: after amends tendered; F. NV. B. 69. G. 5 
im. But if there be a diſpute upon the ſeiſure of eattle in a highway, 
upon upon which application is made to A. a ſtranger, who permits B. 
| (upon ſecutity given to him to return the cattle to him who has 
t, 4 iight) to depaſture the cattle in the mean time till the conteſt is 
TH determined, and thereupon the ſervants of A. ſeiſe the cattle for 
| the uſe of their maſter ; replevin does not lie againſt H. but he 
may plead non cepit. R. 1 Leo, 42 1 | 
8. ). So if he ſtays the cattle, paſſing through his manor, till the 
conteſt determined. Godb. 113, 8 To 

So replevin does not lie againſt him who takes goods beyond 
hr 5 though he afterwards imports the goods hither, Per Pol. 

0% 91. . | | 


(D) When a Replevin does net lie. 


RYE replevin does not lie for goods taken in execution, 

Nor for goods ſeiſed for # debt to the king, without com- 
mand of the king, or of the batons of the Excheguer. Mad. 672. 
Et quia averia capta pro debitis noftris non ſunt replegiabilia niſi pra- 
ceptum noftrum vel baron” noftr? in ſcaccario noftro, lev averia capia de 
bominibus cpi Lond? in Wydernam' deliberari facias, Je. 

But a replevin lies againſt the king, if goods be in his hands. 
er Hide, to the Lords, 3 Ruſh. 1361. 3 
Vor. VI. Q: 80 


E 
So a replevin does not lie for goods ſeiſed by warrant of a ji. 
tice of peace, upon a conviction for deſtruction of the game, &. 
Semb. 2 Mod. Ca. 208, 9. | 

[Not for goods diſtrained on a conviction (for deer-ſtealing), 
Rex v. Monkhouſe, P. 16 G. 2. Str. 1184] 

[And if the under- ſheriff grants it, an attachment ſhall go againſ 
him, Ibid.] 97 8 | 

Nor for goods diſtrained for a fine impoſed on an officer by 
commiſſioners of land-tax ; and if he takes out replevin, it is a 
contempt, and an attachment will be granted. Rex v. Oliver, 
T. 1717. Bunb. 14.] 3 25 he 

So a replevin by writ ought not to be made before pledges 
found to the ſheriff, Vide Pleader, (3 K. 5.) | 

[On a ſcire facias againſt a ſheriff for not taking pledges, he muft 
plead ad idem. Hayn v. Bigg, Fort. 331.] 1 

So the ſheriff uſually takes a bond. 

And if upon ſuch bond the party in replevin does not enter his 
plaint in the county court, the bond will be forfeited. 

So if afterwards he does not proceed in the proſecution, 

Or if he be nonſuit, or has a verdict againſt him. Carth. 519. 

* And now by /. 11 G. 2. c. 19. / 23. ſheriffs and other officers, 
having apthority to grant replevins, are to take a replevin bond, 
in every replevin in a diſtreſs for rent, from the plaintiff, and two 

reſpontible perfons as ſureties, in double the value of the goods diſ- 
trained, conditioned for proſecuting the ſuit with effect and with- 
out delay; and this bond may be aſſigned by indorſement to the 
avowant, who may ſue on it in his own name.“ 

* But if the ſheriff, Ac. omit to take ſuch 2 bond, an attach. 
ment will not be granted againſt him; the remedy is by action 
againſt the ſheriff, Oc. 2 Term Rep. 617.“ i 

But if the plaintiff in replevin enters his plaint, and afterward 
is reftrained by an injunction out of Chancery till his death, 
whereby his plaint abates, the bond will not be forfeited, 
R. Carth. 519. | 

[In debt on a replevin-bond, it is a bad plea that defendant 
appeared at the county court; he muſt follow it, wherever re. 
moved, to the end of the cauſe. - Anon. Fort. 209. Nicol: s. 
: Newman, H. 3 G. 2. Fort. 361.] | . 

[In debt on replevin-bond, that he had performed all cond- 
tions, is a bad plea ; he ſhould plead, he did indemnify. Lutwy% 
V. r oy M. 4 G. 2. C. B. Fort. 210. f 

If debt is brought on a replexin- bond for not proſecuting in 
county court with effect, and defendant pleads he did then and 
there proſecute with effect, and plaintiff replies, he (preſent de. 
fendant) removed it by recordari into C. B. and was there non- 
fuited, the replication is well. Vaughan v. Norris, T. 8 6. t 
„ 5 

Vide more concerning Replevin in County, (C. 7, )—Pleader 
(3 K. 1, &c.)—/iſcount, (B. 3.) | 


Pomil 


=- 
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Homtne Replegtando, 
Vide Impriſoument, (L. 4.) 
Sa WS; 
Vide Adion upon the Caſe upon Aſſumpſit, (H. 5.)—Arbitrament, (1. 
5, 6.)—Aſfiſe, (B. 16, &c.)—Chancery, (N.)—1nformation, 
(D. 6.)—Parliament, (L. 24.)—Pleader, (C. 40.—E. 37.—F. 
1, &,—M. 3.—2 E. 4.—2 L. 4.—2 W. 19, 20. 22, 23. 25. 


3 V. 6. 8, 9, 10, 11. 13, 14—3 I. 10.—3 K. 24, 25. 
| | Prerogative, (D. 75.) | | 


Double Replication. 
Vide Pleader, (F. 16.) 


i r 08:7 
Maſters Report, 
Vide Chancery, (W. 2, 3.) 


RE PR IS A I. S. 
Vide Prerogative, (B. 4.) 


R E U e 
File Abatement, (H. 6. Condition, (D. 4. & c.) —Fait, (E. 10. 
. . 
er. 
Vide Condition, (L. 10. 11.) —Pleader, (C. 69, &c.) 


R EE T DS 
(aA) Wien it lies. 


HEN reſcous lies, or not, upon a diſtreſs, vide Diſtreſs, 
(D. z, &c.) 37 9 

Reſcous lies — 9 upon a reſcous of a diſtreſs for rent ſervice, 
damage feaſant, debt, or tax due to the king (of which vide in 
Difireſe, B. 5.) but alſo when a perſon arreſted by proceſs out of 
court of the king, or other lord, is reſcued. F. NM. B. 101, 
102. Reg. 117, 118. | 

So if a perſon be reſcued, who is taken upon hue and cry, or 
«ther contempt. F. N. B. 102. Reg. 117, 118. | 

1 | Q 2 FFG 


1 ; ** nm . n N 
Y : % 


Reſcous is, when a man lawfully arreſted, or taken, is ſet at 
wrongfully. Co. L. 160. b. 5 oa 4 large 
And lies though the proceſs be erroneous; as if a capiar goes 
before an original. R. Dal. 1. 5 3 
So it will be a recover, if a ſtranger, of his. own head, take 
F 1 by another; though the diſtreſs was wrongful, 
t Kol. 673. J. 45. | BY | 
If A. reſeues his own ; for which there was tid cauſe of 
diſtreſs, and alſo the goods of a ſtranger, fof which it does not ap- 
peat whether thete was cauſe of diftreſs or not. R. 2 Co. $68. 


c When not. 


13 it cannot be a reſcou, where the man ſet at large never 
was in cuſtody; fot if the ſheriff, c. be hindered from 
making an arreſt, an action upon the caſe lies, but not reſcow, 
£ FX. 510% 3: | 
So an action does not lie for a reſcue, where there was no cauſe 
of taking; as if the reſcous be of a diſtreſs made for rent, where 
no rent was due. Co. L. 160. 6. File Diſtreſs, (D. 5. 9.) 
Or if the rent was tendered before the diſtreſs made, C 


L. 160. 5. pl: 
Or the diſtreſs was made in the highway. Co. L. 160. L. for 
Or of goods not Uiſtrained by law. Co. „ Cr 
So if a man takes the goods of B. and C. for a diſtreſs, together, 

where there was no caſe for a diſtreſs ; an ation does not lie, tha 


though B. reſcues the whole. 1 Rel: 673. 1:47. 
Or the goods of his tenant and a ſtranger for a diftreſs for rent, bre: 
where no rent is due; an action does not lie, though the ſtranger 


reſcues the goods of both, 2, F. N. B. 102. E. 


(C) By whom it lies. 


F a reſcue be made of a diftrefs made by a bailiff; or ſervant eſ 
another, the maſter ſhall have reſcous ; and not the ſervant. 
F. N. B. 101. F. : 5 . | 
So if a man taken in execution be reſcued, the plaintiff ſhall hare 
an action, and not the bailiff who arreſted him. 9, F. N. B. 102. 
C. Reg. 118. a. b. R. fer 3 J. 2 cont, Hutt. 98. Cro. Car. 10% 
So the lord of a franchiſe or liberty, fhall have an a&iop for 
a reſcous done to his bailiff. F. NM. B. 101. H. 102. B. 
| t if the king's bailiff, or collector, arreffs, or diftrains fot 3 
duty to the king, he ſhall have an action gui tam; for the Ring 
cannot have it. F. NV. B. 101. G. H. 104. A. B. G. i 
So if a- bailiff of a ſneriff diftrains for the wages of a king)! 
fot parliament, and Feſtou? is made, he ſhalf have an action, 
the knight cannot have it; becaufe it is trot # daty from any ct 
tain perſon. F. N. B. 102. D. | 
So à baibff of a franchiſe. 


R E S8 C O uus. 
D Bemedy for a Reſcous. 


(D. 1.) By Writ of Reſcous. 
F 2 man reſcues gaods diſtrained, or a perſon arreſted by ano- 


ther, he may have a writ of re/cous, quare cum ipſe bona, Qc. 


diſirixifſet, & cadem imparcare voluifſet, D. vi & armis refeuit.. 


F. N. B. 101. 


And he may join an affault upon bis ſervant in the ſame yrit. 


F. M. B. 102. D. | 


* 
* py . 


{Writ of reſcous may contain alſo a continuance againſt the de- 


fendant. Barnes, 429. 
7 (D. 2.) By Action upon the Caſe, 
80 if a perſon arreſted upon meſne proceſs be reſcued, an action 


ſe for he has the loſs, and no remedy againſt the fheriff. R. 2 Cre. 
Te 405, 6. 3 Bul. 200. . . | 
So it lies by the plaintiff againſt the reſcuers, if the reſcue be 
70. after an arreſt upon a judicial proceſs ; for it is reaſonable that the 
plaintiff ſhould have his election to ſuc the reſcuers, or the ſheriff ; 
for perhaps the ſheriff is dead, or infolvent. E. per 3 J. 2. cont. 
Co. Car. log. Hut. 98. 
er, And he may declare according to the truth of his caſe ; as 
lie, that the reſcue-was from the ſheriff's deputy. R. 2 Cra. 242. 
So by the ff. 2 W. & M. 1 I. ch. 5. ſe. 4. Upon pound- 
nt, breach, or re/cous of goods diſtrained for rent, the perſon grieved 
ger may, by action on the cafe, recover treble damages and coſts 


7 nit the offenders, or any of them, or the owner of the goods, 


if found to have come to his uſe, or poſſeſſion. Vide Diftreſs, 
(D. 4.)—Pleader, (2 S. 2 3 | | . 

But if the defendant be reſcued upon meſue proceſs, and the 
nenff returns the reſcous, an action upon the caſe does not lie 
dgainſt the ſheriff. R. 3 Bul. 200. 2 Cro, 419. 486. Vide Efe 
ape, (D.) | | | * 


(D. 3.) By Indictment. 


100 So if a reftaus be made upon a diſtreſs, Cc. for the king, an 

o for ndiment lies againſt the reſcuer. F. V. B. 102. C. A 

| An indictment for a reſcaus will be good, though it does not 

. vi & armis ; for reſcuſſit imports it. R. 2 Bul, 208, 2 Cro. 
; . 473. 5 OR TEG £7 | a 
: Though it does not ſay in what place the reſcaus was, for it 

M 5 be intended where the arreſt was made. R. 2 Bul. 208. 

n, 0. 7 | | - | | 

ry 0 BN ff it fays that by virtue of a plaint before the ſheriff, he was 


fully arrefted, it is ſufficient, without ſaying, that it was by 
"ak, for a guad warrant ſhall be intended, if he was law- 
V arreſted, N. 2 Cro. 473. l a 

| ET n 


\ 


upon the caſe lies againſt the reſcuers, by the plaintiff in the ſuit; 


222 


230 | es 
[In an indictment for a reſcue from the houſe of correction, 


it muſt appear for what the priſoner was committed there. R:y 
v. Freeman, P. 18 G. 2. Sir. 1226.] s 


(D. 4.) By Return of Reſcous. 


So if a reſcous be made upon meſne proceſs, the ſheriff may te. 
turn, that the defendant was arreſted, and ſeipſum reſcuſſit & un 
eſt inventus, fc. Kit. 260,b. R. 2 Cro. 419. Dub. 1 Jon. 201, 

Or quod ipſe et alii, Ic. recuſſerunt. Kit. 261. a. 

So the ſheriff may return mandavi ballivo, who returned a 70, 
cous, N. 2 Rol. 457.1. 7. 10. f A 

And in B. R. mandavi ballivo itineranti, who anſwered that he 
was reſcued. R. 2 Rol. 457. J. 5. 

But it is not good in C. B. for a reſcous from the bailiff is a 
reſcous from the ſheriff, and ought to be returned as ſuch, 2 Rel, 

456. J. 50. R. Dy. 241. a. | 
So upon a fieri facias, a reſcous cannot be returned. R. Sho. 180 


(D. 5.) The return of a reſcous ought to be certain; and therefore, if i if 
Howit ſhall does not ſhew that he was in his cuſtody, it will be inſufficient, 8 
be returned. So if it does not ſhew where he was arreſted ; for perhaps it — 

was out of the county. R. Tel. 51. Mo. 422. | 

If it ſays, that a bailiff arreſted, and he was in cuſtody of the 1 
ſheriff, and reſcued. out of the cuſtody of his bailiff, it is repug: 5 
nant. R. Sal. 586. 7 

If it ſays, his father reſcucd A. ſuch a day, and 4, reſcue 2, 
himſelf, without ſaying at what time, it is bad. R. 2 Bul. 737. yo 

If he makes the return of a bailiff of a franchiſe, he ought to ; l 
ſhew that he had retorn brevium. Cro. El. 781. | * 

And that the reſcous was from ſuch bailiff. | 1 2 

So he ought to ſhew the time and place of the rec, 0 
R. Pal. 563. | 72 

And that the perſon, to whom the ſheriff directed his warrant, Bn Or 
was his bailiff. R. St, 155. BY 8 | 

And for what cauſe the warrant was directed to him, R. Si 10 
155. | . 

But it is ſufficient to ſay, that he made a warrant to arte, — 
without ſaying ſub figillo, for the word warrant imports !t Elkins 
R. 2 Jon. 197. A 

80 5 is [affcient to ſay that he was reſcued out of the In 


cuſtody of a bailiff virtute <varranti fibi fudi; for this. is d d 
of the cuſtody of the ſheriff. R. 2 Jon. 197. Adm. ul. $86, 
R. 2 Lev. 28. Bed 

That he was arreſted in com* predif, though it does not 11 


infra ballivam ; for it ſhall not be intended out of it, if it be u But 
the county. K. Tel. 51, ; 5 Marg 
That he was reſcued from A. bailiff of a liberty, to whom * [Ret 
directed his warrant, without ſaying, that he had retorn bre brought 
vium, for it ſhall be intended the bailiff of the ſheriff, and th 80 in 


words, of a lilerty, rejected. R. Cre. El. 781. And 
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at ſeveral /e reſcuſſerunt, without ſaying et quilibet eorum ſe | 
ef, fer Tess 2 it is in the "ax. 1 Vent. 2. ” 
That he was reſcued from the ſheriff, though taken by the bai- 
LE M4135 | SES 
[If it appear on the retura that the warrant was to two, and 
the arreſt by one only, yet the return is good ; for it is no excep- 
tion in what relates to public juſtice. Rex v. Roe, M. 5 G. 
K. 117. 
lf 6. a return-of a reſcous of two perſons, it is only ſaid they 
could not afterwards be found, (without ſaying, nec eorum aliguit,) 
it is ill, Rex v. Tucker, M. 6 G. Str. 225, Fort, 362.] 
[That the bailiff arreſted defendant, is good. id. 
[That the defendant Sigg in my cuſtody, is ſufficient, Iid.] 
* A return made by a Serif that the perſon arreſted, was reſcued 
cut of the cuſtody of the Zl, is bad; it ought to be, out of his 
own cuſtody. 2 Term Rep. 155.* 0 . 
If a reſcous be returned, an attachment goes againſt the reſ- (D. 6.) 
cuer. 2 Cro. 419. 2 Vent. 175. Sal. 586. | Proceeding 
[The ſheriff's return of a reſcue, is of itſelf a conviction of a againſt the 
reſeuz, and proceſs immediately iſſues from the crown office 0 
againſt the reſcuer. Rex v. Pember, P. 8 G. 2. B. R. H. 112.] | 
C. B. grants attachment againſt the reſcuer on affidavit, al- 
ways; B. R. ſometimes, but inclines to require a return. Sheather 
. Holt, M. 9 G. Grindney v. Toufter, Meare v. Gallard, H. 9 G. 
Tung v. Paine, T. 5 G. 2. Str. 53t.]J — | 
[The Exchequer will, on the return, make the attachment ab- 
{ylute at firſt, Williams v. Evans, M. 1724. Bunb. 181.] 
[The attachment muſt be returnable at a general return. Rex 
. Wilkins, P.11 G. Str. 624.] | 
And when taken, the uſual fine in B. R. is four nobles upon 
each. D. 2 Jon. 197. Sal. 586. | | 
LO fine is diſcretionary; Rex v. Ellint, M. 8 G. 3. 4 B. 
M. 2129. | | | | 
Or if he denies the fact upon interrogatories, he ſhall be diſ- 
charged, Sal. 586. EW EY a 
(On guilty of a reſcue, returned, but in no other cafe of con- 
tempt, the offender ſhall be puniſhed without being examined on 
nterrogatories ; for the return mult not be traverſed. Rex v. 
Eltims, M. 8 G. 3. 4 B. M. 2129.] | 
But he ſhall not be diſcharged upon affidavit. Sal. 586. 
The reſeuers, on ſubmitting to a fine, may be permitted to 
rad affidavits to ſhew there was mo real arreſt. Rex v. Minify, 
M. 12G. Str. 642. | 5 . 
Or the return may be tranſmitted to the philazer, and proceſs 
to outlawry go againit the reſcuer. Sal. 586. . . 
But the return in C. B. is traverſable. Dy. 212. % there in 
Marg. beld. cont, and it is not now allowed. 2 Vent. 175. 
cturn of reſz9us is not traverſable, and the reſcuer muſt be 
brought into court to be fined. Harnes, 429-] 
50 in B. R. Dub. Cro. Fl. 781. | 
And after traverſe, he may be bailed. Dy. 212. & 
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(D. 3.) 


When it is upon 2 capias ad ſatisfaciendum, or capias utlagatum ; for the ſherif 
not a good may take the poſe comtatus, F. 2 Cro. 419. 


return. 


KFESDCOUUS. 
[The reſcuer taken may be admitted to give recognizance, to 


— * 


try falſe return againſt ſheriff, Barnes, 430.] 

If there js yerdi& for plaintiff, the recognizance ſhall be dir. 
charged. Ibid.] V J 
But reſcous is not a good return upon à judicial proceſs; a, 


Nor a reſcous of goods taken upon a fieri facias. N. 2 Rol. 459. 
J. 30. R. 2 Sand. 344. R. Lit. 296, {For ſheriff may rai 
galſe comitatus, Barnes, 430.. ]] 

Vide more concerning Reſcous in Diftrefs, (D. 3, &c.) —Juſin, 
(R.)—Phader, (2 S. 29.) 1 2 


Nr . C E 3 * 7 * e #o Mas 
( . - 


n N A NUN 
Vide Rent, (B. 1, &c.—C. 6.) 


% ᷑ xy 
Vide Eſgliſe, (N. 4.) —Pleader, (2 8. 23.) 


RESIDUARY LE GAT EF. 
RESIGNATION. 
Vide Efeliſe, (N. 2.) — Francbiſe.—( F. 30.) 
R E S POND EAS OUS TER. 
Vide Abatement, (I. 14.) 


RESTITUTION. 
Jide Chancery, (4 M. aol Entry, (D. 5, &c.)—Juſii 
Ppt | 12A. 
— ct Temporalties. 
Vide Prærogative, (D. 24.) 


RESTRAINT OF TRADE, 
Vide Trade, (D. 1, &c,) 


RESULTING USE. 

Vide Uſer, (K. „ 

R E S U M M O N 8. t 
Vide Abatement, (I. 32.)-—Proceſs, (D. 2 3.) Pa 


fic 


 RESUMPTION. 
Vids Parliament, (H. 21.) 
rr 
Vide Fuſtices of Peace, (R. 58.) 
R Err m M 8. 
Vide Eſcape, (E.) 


n E T OR x. 
Y Return of Trits and Proceſz, to whom it 


belongs. 


HE return of all writs and proceſs, of right, belongs to the 
ſheriff within his county. Skin, 414. | 
And the king cannot grant to any other to have retorn' brevium 
in a county. 2 Vfl. 452. 1 Vent. 406. 


A ſubſequent ſheriff may make a return of a writ delivered to | 


his predeceffor ; for it is not directed to any one by name, 1 Sal. 
8 | | | 25 
And if the king grants the return of writs in ſuch a preeinct to 
another, the ſheriff remains officer to the court, and the grantee 
is but a bailiff of a franchiſe, and ought to make a return to the 


ſheriff, 1 Rol. 119. hy 


But by preſcription, or the king's grant, a hundred, or fran- 
chiſe, may have retorn” brevium within their precinct. 1 Fent. 405. 
R. 1 Rol. 119. N | 

So a biſhop, 2 Rol, 202. l. 40. 

So an honour, Hard. 423. 

So the lord of a manor. R. Hard. 423. | 

A grantee of retorn? brevium ſhall have the execution thereof as 
incident, though it be not expreſſed. R. 1 Vent. 405. Y 

(By 13 G. 2. c. 11. 6. the ſheriff, at the requeſt and coſts 


of the lord of a franchiſe, having return of writs, ſhall appoint 


2 Ceputy to reſide in or near the ſame, who, on receipt of proceſs, 
ſhall iſſue his warrant to the lord of the franchiſe to execute the 
proceſs, ] | | | 
| $i 5 
(B) Remedy for entering a Franchiſe. 
(B. 1.) When it lies. 


F a ſheriff enters the franchiſe of him who has retorn” Lrevium 


to do execution, (7c. ay action upon the caſe lies againſt him. 
Vent. 406. R. Sho. 18. | Th | 

And it is not neceſſary to ſhew a title to retorn brevium in his de- 

Claration ; but it is ſufficient to ſay, that he was ſeiſed de gie 


IQ 
balij 


233 


234 


(B. 2.) 


XR T. 0 KN, 


balij libertatis, and as bailiff had a right to the return and execy, 
tion, &c. R. Sho. 18. Vide Pleader, (C. 39.) 

So he need not ſhew that the ſheriff had notice of the grant; for 
it is upon record, R. 1 Rol. 119. 


(B. 2.) When not. 
But upon default of the bailiff, £9c.. the ſheriff may enter a fin- 


| Where the chiſe ; and therefore, if the bailiff of a franchiſe does nothing 


ters with z upon the ſheriff's mandate, a writ goes to the ſheriff quod non oni 
non omittas, lat propler aliquam libertatem by the common law. 2 If. 453. 
And this is now confirmed by the /. W. 2. 13 Ed. 1. 39, 
So if the bailiff of a franchiſe makes an inſufficient return, 2 7. 
453- 
[If ſheriff's mandate to bailiff of a liberty leaves a blank for name 
of liberty, cap. ad reſp. ſhall be quaſhed, unleſs bail is put in, 
Barnes, 416. | 1 N 
(B. z.) So by the ff. Marl. 52 H. 3. 21. and the /f. W. 2. 17. if the 


Where he 
enters 

_ without a 
non omittas. 


bailiff of a franchiſe does not make replevin, nor anſwer, the ſheriff 
may enter the franchiſe without a non omittas. F. N. 68, F. 


2 Int. 140. 194. 
So if the king be party, the ſheriff may enter the franchiſe 


. without a non omitlas; as upon proceſs againſt a felon, Pl. Com, 


216. a. 1 Vent. 406. 

Or the proceſs for the king ſhall be with a non omittas. Sent, 
Pl. Com. 216. a. £ | 

So where the ſheriff acts as a judge; as upon an inquiſition for 
waſte ; for by the ſtatute he is commanded quo accedat ad locun 
vaflatum. 1 Vent. 406. | | | 
So upon a writ of inquiry of damages; for it is an inqueſt of 
office, and no venue is neceſſary. N. 2 Rol. 461. J. 50. Hob. bz. 


(c) Return how made. 
(C. 1.) At what Time. 


HE return of a writ ought to be made before or upon the 
day of return named in the writ. Mod. Ca. 148. 159. 
196. 250. | | 
But a return which appears to be made after the day of retum 
is bad. Mod. Ca. 148. 159. 196. 250. 1 
So if the day of the return be Sunday, and the return appears to 
be made by the record upon Tref. Trin. which is a Sunday, it wil 
be bad. Mod. Ca. 148. 159. 196. 250. | | 
And in ſuch caſe it cannot be made upon a ſubſequent Gay. 
R. Mod. Ca. 148. 159. 
And the court will take notice of the defect, without aflgn 
ment upon record. R. Mod. Ca. 196. a 
If a writ is returnable at a return-day, and not a day certain, 
the ſheriff need not return it till quarto die poſt, Makeptece v. Vill, 
H. 8. G. Fort. 363. | | | C 


R E T O R N. 


ets 
for | (C. 2.) In what Manner. 
80 the return ought to be under the name of the proper officer. 
Pl. Com. 63. a. | 3 : 
By the ff. 12 Ed. 2. 5. the ſheriff ſhall put his name to the re- 
1. turn, that the court may know whoſe return it is. - bo 


n And in London, where there are two perſous, both ought to put 
's their names; fag they are but one ſheriff. Hob. 70. 39 H. 6. 


[. | 
4 if a return be by coroners, all ought to ſign it. Hob. 70, 


f It ought to be in the name of all. K. 39 H. 6. 41. Vide infra. 
: But if the ſheriff does not put his name, the return will be good, 
and the ſheriff ſhall be amerced. 1 Leo. 139. Semb, cont. Hob. 
* 70. Dub. Dal. 68. | | . 
80 in the pleading of a return the name of the ſheriff need not 
be mentioned. R. 1 Leo, 139. | EN | 
So if a return be in the name of the ſheriff, by him who is not 
ſheriff, it cannot be aſſigned for error, though the court, upon 


row his return, 1 Sal. 265. ; 

So if a return be by coroners, it is ſuſficient to have the name of 
office, without their proper names. N. Cro. El. 703. Mo, 
8, | 2 
95 if a return be but by one coroner, it ſhall be helped as an in- 

ſufficient return. N. Hob. 70. | 
80 now by the /. 21 Ja. 1. 13. the want of the ſherif's name 
ſhall be aided. Vide Amendment, (G. 1, 2.) 


predeceſſor, which concludes, A. B. late Geri it will be good; 


name are ſufficient, and then if he adds date ſheriff, it does not pre- 
julice. R. Cro. Car. 189. 570. i 


ſuſicient, R. Carth. 56. b | | 
If he indorſes his name A. B. Mie. for Mil. it ſhall be amended. 
Dub. F, g. 5. : | | | 

He may make and deliver the return of the writ any where. 
1 Wilf. 328.“ | 

(If a writ is directed to Henry Earl of Litchfield, and it is re 
turned by George Henry Earl of Litchfield, it is good; for there 
can be but one Earl of Litchfield, and therefore a variance of the 
8 name is not material. /ngolſby v. Martin, 7 6. G. 
ir. 316, iS MW | 
(By flat. 20 G. 2. c. 37. the ſheriff ſhall, at the expiration of 
lis office, turn over to his ſucceſſor all proceſs unexecuted, who ſhall 
*xecute and return, Sheriff neglecting to turn over, liable te 
make ſatisfaction to party aggrieved. ] | | 


complaint of the irregularity, will give time to the ſheriff to difa- 


So if a new ſheriff returns a writ, with a return made by his 


for the ſheriff need not mention his office; for his name and ſur. / 


So if the ſheriff indorfes, and does not ſubſcribe his name, it is 
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(D) Return in Excuſe. 
(D. 1 ) Tard. | 


A RETURN ought to ſhew obedience to the writ, or a goo! 
excuſe for his omifſion ; as he may ſay, quod breve adeo tars, 
venit quod exequt non potuit. 50 85 
But by the #. V. 2. 39. the plaintiff or demariant m 
a bill from 2 ſneriff upon 3 of the _ NA 
county, or upon record, and then an action will lie againſt him, if 
he returns tarde. 2 Inſt. 452. = . 64] 
So tarde is not a good return upon a capias ad ref} : 
So the ſheriff cannot return the anſwer of the bailiff of a fran- 
chile, uod tarde, fc. 2 Rol. 461. J. 20. Vide poſt, (F. 2, 3. 
Nor tarde to part; as a ſummons to one defendant, tarde as to 
another, Oc. R.2 Leo, 175. 4 Leo. 57. PIE 


(D: 2.) Neglect of the Party, 


So he may ſay, that he was always ready to deliver ſeiſin, &. 
and gave notice ſuch a day, but the plaintiff did not come to re 
ceive it. R. 2 Rol. 459. l. 25. | | „„ 
In replevin, that no one came to ſhew the cattle. 2 Leo. 67, 

On a writ which ſays, if the plaintiff fecerit te ſecurum, c. that 

the plaintiff did not find pledges. . 

: But it is not a good return to ſay, quod viſum habere non potu, 
2 Rol. 460. J. 509. | i 28 
That the plain/iff did not proſecute his writ. 2 Rol. 460. J. 35, 


(D. 3.) Mandavi Ballivo. 


So he may ſay, mandavi ballips, Cc. qui nullym dedit reſponſun. 
2 Rol. 460. J. 50. N 

Or, Tho made ſuch a return. 2 Rol. 461. l. 45. © 

So upon an elegit, there ſhall be a mandate to the bailiff, who ſhall 
make the inquiſition and extent. R. Cro. Gar. 319- 
But upon a writ of inquiry directed to a ſheriff, he cannot ſay 
; mandavi ballivo, Ic. for he is to execute it at any place within hi 
county. R. Hob. 83. Vide ante, (B. 3.) | 

Nor upon proceſs at the ſuit of the king. FVidy ante, (B. 3. 

Nor upon a diflringas juratores. 19 H. 6. 67. a. 
So by the //. W. 2. 39. the treaſurer and barons of the Exche 
guer ſhall deliver to the juſtices a roll of all liberties that have re. 
turn of writs ; and if the ſheriff returns mandavi ballivo of any 
other liberty, he ſhall be puniſhed by fine and ranſom. 2 17, 


45 2+ | 
So if he returns mandavi ballivo of a county, who has a patent 
for the return of writs ; for ſuch grant is void. 2 nf. 452. 


(D. 


= * 


® 


(D. 4.) Reſcous. 5 
8 he may return a reſcous. Vide Reſcous, (D. 4; 5.) 
(D. 5.) Defendant removed by Habeas Corpus, Oe. | 


So the ſheriff may ſay, that the defendant, being arreſted by 
him, was, ifterwards removed by Haleus cotpus, returnable ſuch a 
day in Chantery, and there diſcharged out of his cuſtody. 1 Les. 
Aa was committed to another in cuſtody. t Leb. 145. 

That another writ of the fame Zeffe and return came to him be- 
fote, to which he made a return. R. Mod. Ca. 7. 


(D. 6.) What is not a good Excuſe, 


But it is not a good return, that he was reſiſted, and therefort 
fiſabled to make execution of the writ ; for by the ff. W. 2. [3 
4. 1. 39. he may take the poſſe comitatus. 2 Infl. 454. Vu 
cus, (D. 7.) | 2 5 N 15 

9uod viſum averiorum habere non potuit; for he does not ſhew 
uy endeavour. 2 Fol. 560. J. 40. | | 5 
So it is not a good return, that the ſheriff levied goods upon a 
i jacias, and afterwards loſt them. D. 1 Vent. 52 ä 
Or that ſuch perſon reicued the goods. K. 1 Vent. 21. D. 
Vent. 52. R. Sho. 180. Vie Reſcous, (D. 4. 7.) 

80 gon off inventus is not a good return, where the ſheriff has a 
rit delivered to him againſt his bailiff, and he ought to amend 
is return, and ſhall be amerced. 1 Vent. 12. 24. 


(E) Beturn to a Crit fa Chicf, | 
(E. 1.) Muſt be certain. 


RETURN to a writ ought to be certain; and therefore, if (E. 1.) 
it ſays non aſſets, or non eft invenius, prout mibi conſtare po- What wilt 
rit, it is bad. 2 Rol. 460. J. 25. " 2 e 
Vod non deliberavit” pro eo quod viſum habere non potait ; for per- 
aps he did not endeavour it. 2 Rol. 460. J. 40. | 

But if the return ſhews the command of the writ performed, it (E. 2.) 
lulficient, thongh it does not ſay by whom, or how]; 4s if it What ſufß- 
„ fra nominatus A. captus eft. Sal. 589. | cient'y cop 
x Attachiari fect ; for gui fucit per alium facit per ſe. R. Sal. 589. To 
1% Ih, 552. ä b | | 
So if it ſhews the command of the writ performed in ſubſtance; 

lit ſays, ſcire feci, or ſumm' feci, Ec. per A. and B. withoh 

ng, probos et Iegales homities. 2 Rol. 459. J. 50. 53. . 
do if t refers to the writ, it is ſufficient, without repeating the 
ch of it; as fſeire ſeci predie A. ęſſendi ſec? tenor brevis, without 

ig where, or what to do. 2 Rol. 460. J. 2. | 2 
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Ad faciend” quod breve requirit. 2 Rol. 460. l. 5, 

So it is ſufficient if the return may be aſcertained by the yr; 
as where a writ is, /cire facias A. B. mil', it is ſufficient to io, 
* mil infra nominat'. 2 Rol. 460. J. 15. | 
, hat the ſaid A. B. eſt mortuus, without ſaying miles. 2 Rol. 400. 

10. 
Scire feci A. B. prout mibi præcipitur, without ſaying, infra w. 
minat'. Sal. 589. | | 

So ſurpluſage in a return ſhall be rejected; as parat habeo 1. 
cung. for ubicung. ſhall be rejected. N. Sal. 589. | 


(E. 3.) Muſt anſwer to the whole Writ. 


So the return ought to anſwer to the whole command of th 
writ, and therefore a return of the panel with nine names, or other 
number leſs than the writ requires, is bad. 2 Rol. 461, J. 2. 

So a return upon a grand cape, cepi in manus, Oc. if it ſay 
nothing to the ſummons of the tenant. 2 Rol. 461. J. 5. 

A. return upon a ſcire facias againſt an heir and terre-tenant 
if it ſays nothing as to the heir. N. per 3 J. Cro. Car. 295, 

A return upon an extend: facias upon a ſtatute, that he has d 
bvered ſuch lands; if it does not ſay that there are no other land 
1 Brownl. 37. "i 

So if upon a petit cape, where the count was for a houſe ut 
ſtable, the return is, cepi the ſail houſe, and ſays nothing as U 

the ſtable. R. Jon. 357. 5 
So if upon a eri facias, returnable Od. Mich', the retum i 
nulla bona at Mich ; for, perhaps, the defendant had ſome befor 
Od. Mich'. R. Cro. El. 512. | 


(E. 4.) Muſt not be contrary to a Record, 


But a ſheriff cannot make a return contrary to his former n 
turn upon record; as if he return upon a. venire facias te 
jurors, he cannot ſay upon the diflringas, that one nil hu 
2 Rol. 458. J. 25. | | 
So if he has returned a diſtreſs, he cannot upon the gr! 
diſtreſs, alias or plurics, ſay, nothing by which he may be d;firan 
2 Kol. 458. J. 35. 5 2 
If upon a capias pro fine, he returns cept, and upon the a 

ad ſatisfaciend', non eft inventus. R. 1 Leo. 51. 

So he cannot make a return contrary to a return by his pre 
ceſſor. 2 Rol. 458. F. 

But a return, not repugnant to a former return, may be ml 
though it varies therefrom ; as he may ſay, evicted by 31 
title meſue between this and the former writ, et /ic mb! | 
2 Rol. 458. J. 30. | mee 

Or that he had the land pur auter vie, in right of his wiſe, 
who is now dead. 2 Nol. 458.1. 33. 700 

That he has nothing preter the iſſues prius foris/a« : 
458. J. 40. ; | . 
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80 à return cannot be made contrary to a matter of record; as 
if upon lene adminiftravit it be found for the plaintiff, upon 
which execution goes de bonis teſtatoris to the ſheriff of the ſame 
county, he cannot return nulla bona. 2 Leo. 67. R. cont. 3 Leo. 
2. for he ſays, nulla bona in balliva ſua, and therefore it is not re- 

vgnant. gs 0 5 

But after a verdict ſor the plaintiff upon plene adminifiravit, the 
heriff of the ſame county may return a devaſiavit. 2 Leo. 67. 

So upon a conflat entered of goods in another county, and a 
{:1atum thereon, the ſheriff may ſay nulla bona, '2 Leo. 67. 


(E. 5.) Muſt not falſify the Writ. 


So the return ought not to falſify the writ ; for that belongs 
to the defendant, and therefore in replevin he cannot ſay, a0 
cattle taken, for this goes to the point of the writ. Sal. 58 1 
Adm. cont. Kit. 263. 2. | | 

If there be judgment againſt A. G. widow, and a ca. ſa. thereon, 
and before execution of the writ ſhe marries B., the ſheriff can- 
not return, that ſhe is now the wife of B., for that falſifes the 
rrit and record. R. 2 Cro. 323. 2 Bul, 81. | 


(E. G.) Bad Return, how aided, 


But an inſufficient return by the ſheriff will be aided by the (E. 6.) 
ppearance of the party; as in a ſcire facias upon a fine or judg- By appear- 
ent, if the ſheriff does not mention the ſummoners or viewers. 

N. 279. b. | | | | | 

In a ſcire facias againſt an heir and terre-tenants, if he ſays 
* as to the heir. Dub. Cro. Car. 295, 6. | 
So if he does not mention the ſummoners upon the return of a 
rand cape. Kit. 279. b. 1 8 | 
do if the ſheriff does not return iſſues upon a diftringas juratores, 

vill be aided by the appearance of the jurors. Hit. 279. a. 


(F) Remedp aga iat the Sheritt. 


(F. 1.) If he do not make a Return. 


F the ſheriff does not return a writ delivered to him, when it 
ought to be returned, he ſhall be amerced guoſgq. 2 Inſt. 45 2. 
1 1 Ed. 6. 10. 5 (or 5 6 6) Ed 6. 26. & 31 EI. g. 
 ſher „Ce. forfeits 5 J. if he does not return proclamations 
on an exigent in Wales, or a county palatine. 
And by the ft. 7 Ed. 6. 1. if he does not return a writ concern- 
iſſues, or a debt, to the king, the ſheriff may be fined or 
reed by any court of revenue, | 5 
in 2 real action, after ſummons, if the ſheriff does not re- 
the writ, an action upon the caſe lies againſt him. Adm. 
El. 175. 1 Leo. 146. 1 Kol. 93.1. 20. 
; So 
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FE So by tlie /. W. 2. 13 Ed. I, 39. i any fear the malice 6f 4 
ſheriff, that he will not return a writ, he may deliver his writ in 
full county, and take a bill from the ſheriff or under. ſheriff, men. 
tioning the names of the demandant and tenant, and day of de. 
livery of the writ, to which the ſheriff or wnder-ſheriff; on re. 
queſt, ſhall put his ſeal, or if he will not, ſome preſent may 
put their ſeals, Fc. And if the ſheriff return not the writ, to; 


the demandant or plaintiff ſhall have his damages, with reſpect to 


the nature of the action, and the danger by the delay. 
And by the ff. 2 Ed. 3. 5. the ſheriff is obliged to take the writ, 
and ſign ſuch bill. 2 IAI. 451. . | 
And in ſuch ſpecial caſe an action upon the cafe lies againſt the 
ſheriff, if he does not return the writ. 2 Inf. 452. 
® Sd a demandant or plaintiff, to take the benefit of the ſtatute, 
may deliver the writ to the ſheriff, _ record, in court. bid. 
So an action upon the caſe lies for not returning a capiar ut- 
lagatum upon meſne proceſs. Cl, Aff. 262. . 
Or an exigent. 3 25 
So all meſne proceſs ought to be returned; for otherwiſe the 
arreſt thereon will be wrongful, and falſe impriſonment will lie 
againſt the ſheriff. R. 5 Co. 90. 2 Rol. 563. I. 20. 
Yet falſe impriſonment does not lie againſt the party himſclf 
a bailiff, or him who acts in aid of the arreſt, if the writ be no 
returned, becauſe the return is not in their power. Con! 
2 Rol. 563. J. 30. 40. K. acc. 2 Rol. 562.1. 35. 45. 50. 
So if an elegit be not returned, the execution will be void; fo 
it is not an act of the ſheriff alone; but there ought to be an it 
quiſition taken. R. 4 Co. 67. 4a. R. 5 Co. 9o. a. 
So if an officer of an inferior court does not return proccl 
directed to him, falſe impriſonment lies againſt him. K. 2 K 
563. 10: . | | | 
So a certiorari lies to the ſheriff, to return an outlawry or r 


diſſeiſin. 


But where final proceſs iſſues, upon which no judgment « 
other proceſs is to be had, no return is neceſſary ; as upon a ft 
facias which levied the whole debt. R. 5 Co. 90. Cre. El. 20 
238. Mo. 468. R. 1 Sal. 318. R. 4 Leo. 194. 

Or a capias ad ſatisfaciendum. R. 4 Co. 67. a. 5 C1. 90- 

Or a liberate after an elegit. R. 4 Co. 67. 4. K. 5 Go. 
Semb. 1 I. eo. 280. | 

Or an habere facias ſeiſinam, or poſſe ſionem. R. 4 Co. 67. 

Co. go. | 

[Sheriff ſhall be obliged to return ca. ſz. though he ſhevs 
affidavit that he had taken defendant, and diſcharged him, on 
letter from a peer that he was his menial ſervant. Wickban 
Hobart, M. 10 G. 2. B. R. H. 348.] TON 

[If defendant is protected, and protection regiſtered, the cc 
will diſcharge a Treaſury rule for return. Barnes, 417+] 

If ſheriff returns defendant protected, the court will not m 
rule for better return; if inſufficient, plaintiff may apply 
term for attachment. Barnes, 425. ] 
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Yet if the ſheriff does not return a judicial proceſs, he may be 


R. 5 Co. 90. b. a og n 5 b 7 \ TAL 
Jo if full execution be not done upon a prior writ, a W 


only part he levied upon a Feri facias. R. 1 Sal. 318. | 
60, regularly, an action upon the caſe does not lie againſt the 


he amerced.' Semb. 2 Ful. 2. ; 
[By fat. 20 G. 2.c. 37. the ſheriff is not liable to be called upon 


expiration of his office.] 15 . 

[Paintiff's attorney, having blank-warrants, does not carry 
writ to under - ſneriff till a year after the return, the court will not 
make rule for return. Barnes, 423]]]]7J] 

[If ſheriff directs warrant to bailiff of plaintiff's nomination, 
nd has indemnity indorſed on the writ; yet plaintiff may call for 
retura, Barnes, 411.] _ = | 

[If the warrant is directed to officers of, plaintiff's nomination, 
not to the officers of bailiff of a franchiſe, no rule to return 
heriff's mandate. Barnes, 416.]J | 

[If under-ſheriff abſconds, court will male rule, that leaving 


. 
* 


Barnes, 35.] | | 
{If defendant has continued in cuſtody ſince arreſt, rule to bring 
u body ſhall be diſcharged, otherwiſe if eſcape! Barnes, 32. 381.] 


good ſervice on high-ſheriff Barnes, 405.1 
(F. 2.) If he makes a falſe Return. 


So for a falſe return the ſheriff may be ainerced, according. 
, P ordinance againſt ſheriffs. Raft. 372. 4. By the 12 
5 Ed. 1. 16. a | | | Rs 
50 if a ſheriff alters the return of a bailiff of a franchiſe, he ſhall 
uſuer to the king, and to the bailiff for the damage to him. 
Kal. 563. J. 25. 

do for a falſe return, an action upon the caſe lies againſt a ſherift 
by the common law. 2 nfl. 452. R. 4 Mod. 404. R. Mo. 
0. ES Tg 
If the return be falfe in ſubſtance, though true in words, an 
tion will lie. Doug. 159. (154.)“ | 
| * = impriſonment ; for it makes him a treſpaſſer ab initio. 

563. J. 15. | 

9 if a bailiff of a franchiſe makes a falſe anſwer to the ſheriff, 
Tn upon the caſe lies againſt him. R. 1 Kol. 98. . 37. 

6. | 

vo if a ſheriff returns a falfe anſwer of a former bailiff, who 
- not a miniſter at the time of the return, an action upon the 

lies againſt the ſheriff. R. 1 Rol. 99. . 35+ 

Vol. VI. * n [The 


amerced for his contempt ; for the writ ſays, ita quod habeas, c. 
execution, cannot be taken, till the former is returned ; as if- 
heriff for not returning a writ, without other default; for he ſhall 


to make a return, unleſs required ſo to do in fix months after the 


copy of rule to make return at his houſe, ſhall be good. 


[Delivery of original rule to bring in body to under-ſheriff, is 


24 
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Crus court will not try the truth of a return, on à motion to 
ſet aſide proceedings, but the party will have his action. Barr u. 
Satchwell, M. 2 032 2. Str. 813.] 

iy pounds damages are not exceſſive, on an. sion for « 
ale deten oh reſens, whereon plaintiff had been impriſoned. 

Barnes, 229. } 

But an inferior officer ſhall not be. prejudiced by a falſe return 
of the ſheriff; as if a bailiff, c. by warrant of the ſheriff, levies 
a debt ago a a fieri facias, and delivers it to the ſheriff, who returns 
tarde, & an action does not lie for the money againlt the balif. 
R. 1 505 144. Cro. El, 181. 
| 80 if a ſheriff returns a falſe anſwer made by a bailiff of a fran- 
chiſe, the. ſheriff ſhall not be amerced, nor ſhall there be an action 
upon the caſe. againſt him, but againſt the hailiff. 2 Kol. 461, 
J. 35. R. 1 Rol. 98. J. 37. 99. J. 30. 

So if a ſheriff returns the anſwer of a bailiff, cepi corpus, and 
the hui. hes, uot the body,, an attachment, goes againſt him. 
Y. 193 
So, an action does, not lie againſt, a ſheriff ſor a, return in courſe, 

though it be falſe ; as if he returns elongata upon a replevin, when 

he cannot,make deliverance ; for he bas no ber return, except 


that none ſleved him the cattle. Sal. 581. 
(F. 3.) Oran ;nfullicient Return, 


Sq the ſheriff ſhall be amerced for an inſufficient return. 
So if the ſheriff returns an inſufficient anſwer of the bailiff of : 
1 for he may ſay, nullum dedit reſponſum. K. 2 Rol. 460. 
0 
* that the bailiff returned tarde; for * is che fault of the 
ſheriff that he had not the writ before. 2 Rol. 461. 1.20. 
- $0 if he returns the anſwer of a former bailiff, after a new one 
choſen. R. 2 Rol. 461. I. 10. Gro. El. 512. — 
If by his return he ſays he did that, which the bailiff ought te 
do. 2 Rol. 461. J. 30. 
Wenz an action upon the caſe does not lie for an inſufficient re 
Semb. Cro. El. 5 12. 


(G) Averment againſt a Return, 


g9 the return of a ſheriff is of ſuch high regard, that gener: 

no averment ſhall be admitted againſt it; as if A. be return 
to be outlawed, he cannot ſay that he was only quarto or quiuto e 
attus. Kit, 280. 

If a ſheriff returns iſſues upon B. it n be averred by A. 
fave the iſſues, that his name is not B. 2 Rol. 462, l. f. 

If a ſheriff, in redi/zi/in, returns, acceſſi ad terras, G. it canng 
be aſſigned for error, quod non accgſſit. 1, Leo. 183. 
If coroners make a return, it cannot be ſaid that only one mad 

the return, R. Ray. 485. 
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1 a ſheriff returns cire fect A. tend un meſ; A. cannot plead 
wn tenet. R. Cro. El. 872. R. 2 Mod. 10. | 
But where his life or itheritance is in jeopardy, an averment 
hall be allowed againſt the return; as if A. be outlawed for 
fclony, he may ſay that he tendered furety before the fifth county. 


1 Rel, 462. J. 15. 1 0 Wes 3 = a 
$ if a ſummons be returned in 4 praeibs qubd #ddat; the tenant 


may ſay that he was ſummoned by another name, for otherwiſe - 


he will loſe by default. 2 Rol. 462.1. 10. | | 
80 if a return be by an improper officer; as if upon a certificate 
obtained by the Attorney-General, to certify whether A. be out- 
awed, the coroners return that he is outlawed, A. may ſay, non 
Aga, for the ſheriff was the proper officer to certify the out- 
hury, though it be pronounced by the coroners. R. Dy. 223. a. 
So by the ff. W. 2. 39. if the ſheriff returns none, or too ſmall 
iſues, it may be averre& that he had greater tflues ; upon which 
there ſhall be a writ of enquiry to the judge of affiſe. | 


Bad Return. 
Pude Abus, (Fl. ug.) 
Falle Return. 
Vid Parliament, (D. 1g.) 


2 more concerning Retorn in Amendment, (G. 1, 2. — Cor. 
turari, (C. —Executim, (C. 7.) — Habeas Corpus, (E. 1, &e.— !.) 


—Mandamus, (D. OST RR ta 1 3.)—P£leader, (B. 5.) 
e "4 | 


—Proctſe, (B.)—Reſeous, (D. 4, &c.) 
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| Vide Pleader, (X.-2.) 


| ->RiE V B N U E. 6 
Vide Parliament, (H. 20.) Preærogative, (D. 39, &c. 87, &c.) 


R. E V E R 8 1 ON. 


\'de Copybold, (C. 12. — Deviſe, (N. 19.) — Efates, (B. 10, 17, 


12. 31.) —Qſicer, (B. 13, 14. 


RE VERS TONE R. 
Vide Receipt, (A. 1.— B. 2.)—Retovery, (B. 7.) 
A E V. E N 
Vide Pleader, (3 E. 3.) 
| Rez 
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Bill of Review. 
"Bae Chancery, 66. 


Commiſſion for Review. W 
R 16} | 
R E V 1 V 0 R. 


Bill of Revivor. 
: Vide Chancery, (F.) 


nnn. 
Vide Franchifes, (G. 1.) 


REVOCATION. 


Vide Arbitrament, ( O. 1, & Bold, 
(F. 12, 13. 22 (F. 1, 2. ee e 
(A. * (L. 25 Kc.) | 


e 
4 Stare, 200 
R 1 G H T., 


Vide Droit. — Garranty, (F. G: }—Grant, (D Plaue, (E. 22.) 
— Releaſe, (B. 1, &c.—E. 2. —— we 7 ke. — 


C. 2, 3, 4. 1 


Right of Advowſon.” 
Pic Difmer, (M. 10.) — Quare Impedit, 15 1.) 


Bare Right. 
Vid. Affgnment, (C. 2.) 


Right Cloſe, 
Vide Droit, (C. 1, &c.) 
Common Right. 
Vide Copybold, (S. 16.)—Difmes, (K. 1. 14.) 


Right upon a Diſclaimer. 
Vide Droit, (F.) 


Right of Dower. 
Vide Dower, (G. 1.) 


* _ 
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FE Night Patent. 8 
N Bu, (N 1, K.-D. 
Preſcriptive Right. | 
Vids Copybold, (S. 17.) 
Right ol ard. 
Vide Guardian, (H. 1.) 
CUrit of Right. 
Vide Battell, (A. 2.)—Droit, (B. 1, &c.—E. Kc.) 
„ 5 
Vide Forceable Entry, (D. 8, &c.)— Juſtices of Peace, (B. 9.) 
| R O B B E N V. e 
Vid: Appeal, (A. 2.) — Juſticen, (O. 1, &c,—Y. 8. —Plaader, 
FE. (2 S. 4.) 855 1 
„ ‚ 1 
Fide Fuſtices, (S. 9. Juſtices of Peace, (B. 76, Kc.) 
n % 
Maſter of the Rolls. 
Vide Chancery, (B. 4.) 
Rü 0 
Vide Forceable Entry, (D. 8, &c.) 
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(4) The King of England, who ſhall be, 
(A. 1.) By Deſcent. ; 73 


HE king of England holds his kingdom by deſcent, upon 
which his ſucceflion is attendant. 7 Co. 10. 3. Calvin. 
And therefore if a king, having a defeaſible eſtate, dies ſeiſed, 
the deſcent tolls the entry of him who has the right, which could 
tot be, if the title of the ſucceſſor was by Fave ig and not by 
cent. 7 C. 1 1. 4. Calvin. 9 
And the king's title is complete by deſcent, before his coro« 
Won, which is but a ceremony. 7 Co. 10. b. Calvin. f 
q — therefore high treaſon may be committed before, as well 
ter it. R. 7 Co. 11, a. Calvin. * 


_—— <0” 9 a 
So he begins his reign upon the day on which his anceſtor died. 
R. per all the F. 1 And. 44+, 79. RE 
(A. 2.) The deſcent of the crown varies from the general rules of de- 
as fa ſcent as to a ſubje& ; and therefore if the king dies without iflue 
3 male, having ſeveral daughters, the defcent of the crown, and 
* 'begorern- lands of the king, ſhall be to his eldeſt daughter only. Co. L. 1 5.6, 
: "ed; S8o if he dies without iſſue, or brother, having ſeveral ſiſters, 
it ſhall be to the eldeſt, il. | 
If he has a ſon and a daughter by one wventer, and a ſon by 
another, and the eldeſt ſon enters, and dies, the other ſon ſhall 
have it, and not the daughter of the whole blood; for poſſi 
fratris, or half blood, does not take place. bid, | | 
If a king, by deſcent on the part of his mother, purchaſes land 
to him and his heirs, it ſhall deſcend with the crown to the heir 
of the part of the mother, and not to the heir of the part of his 


father, bid. 4 

(A, 3.) By AR of Parliamgnty 0 

Ve Parlias So the defcent or ſucceſſion of the crown may be limited by wh 
ment, (H. act of parliament. _ 45 
18, 19.) So by the /. 4& 5 An. 8, & 6 An. J. if any ſhall maliciouſly, 
adviſedly, and directly, by writing or printing, maintain that the Fas 

king and parliament of this realm cannot — — laws to bind the bern 

crown of this realm, and the deſcent, limitation, inheritance, and 8 
government thereof, he ſhall be guilty of high treaſon. rhe; 

And if, by preaching, teaching, or adyiſed ſpeaking, he ſo main- 61 

tain, he ſhall incur a premunire, | 4 | U 

So qualifications may be required of him who ſhall be admitted Dom 

to the poſſeſſion of the crown, for want of which he ſhall be ex- Aj 

: cluded. | a 3 Reraf 
By the /. 1 IV, & M, 2. Parl. 2. every perſon, who ſhall be 80 

reconciled to or hold communion with the church of Rome, or bs de 

profeſs the popiſh religion, or marry a papiſt, ſhall be excluded, An 

and for ever incapable to inherit or enjoy the crown, c. And "ea 

in ſuch caſe the people are hereby abſolyed from their allegiance, (en 

and the crown ſhall be enjoyed by ſuch, being proteſtants, as to Hen 

| ſhould have enjoyed the ſame, if the perſon ſo reconciled, 7, Hen 

were naturally dead, | | lern 

And every king, on the firſt day of his firſt parliament, or à [a th 

his coronation, which ſhall firſt happen, ſhall repeat and ſubſcribe Is Gr 

the declaration againſt popery in the /. 30 Gar. 2. In th 

So by the fl. 12 & 13 . z. 2. every ane who ſucceeds to the I th 

crown by the limitations of the ſame ſtatute, | I th 

And by the ſame ſtat. every one who ſhall hereafter come to th „ Re 

oſſeſſion of the crown ſhall join in communion with the churc b uf 

*(Repealed of England, and not go out of his realms * without conſent 1. 3 
by 1 Geo. 1. parliament. | £3 0 Za 
"hat So the king cannot ſubje& his kingdom to the pope, or ab bon oni 
other, or to the payment of a yearly tribute to him, without th Aker 

| aſſent of the lords and commons, 3 Ed. 1, 2 Kal. 163, [. 35 Cr 


R. in Parl. 40 Ed. 3. 4 Inft. 13. 


1 $ 
c The Stile of the King. 


THE ſlile of the king is not parcel of his name. . 
Yet upon the omiſſion of an uſual part of the ſtile, a writ 

tall be quaſhed ; as an omiſſion of Scotia, c. 2 Lev. 223. 

Villam the Conqueror was ſtiled Will, Rex, or V. Rex An- 
gun. Go. L. J. a. | 85 Die 

V. Rufus, M. Rex, or Rex Anglorum, or Dei Gratia Rex An- 
glorum. Go. L. 7. 4. : | 8 | 5 

Har. 1. and Stephen, Henr. or Steph. Rex Anglorum, or Dei 
Gratid Rex Anglorum. id. LE 5 >, 

Mawd, Matildis Imperatrix, H. Regis Filia, et Anglorum Do- 
nina, Ilid. ge Ys 

Hen. 2. H. Rex Angliæ, Dux, Norman & Aquitanie, Comes 
Andegovie. Ibid. | | | | | 

80 Ric. I. and K. John; but the laſt added Dominus Hiberhie. 

Co. I. J. B. WE : | | 

Hen. f had his ſtile as K. John, till the 44th year of his reign, 
rhen he was ſtiled only Rex Anglie, Dominus Hiberniæ, and Dux 
Aquitanie. Ibid. | | 

80 Ed. 1, 2. and the zd till the 13th year of his reign, when he 
yas ſtiled "1, Dei Gratid Rex Angliæ & Francie, & Dominus Hi- 
nie. Ibid. | 3 

80 R. 2. Hen. 4. and Hen. 5. till the 8th year of his reign, 
vben he was ſtiled Henricus Rex Angliæ. Heres & Regent Francie, .... 
Dominus Hiberniæ. Ibid. | 8 Me 

Henr. 6. was ſtiled H. Dei Gratia Rex Anglie & Francie, && 
Doninus Hibernie, Ibid. 3 | 

Alter his reſtoration he added, ab [nchoatione Regni ſui 49, & 
Recaption' Regie Poteftatis 1. Ibid. 5 . | 

So Edw. 4. Nic. 3. and Hen. 7. were ſtiled as Hen. 6. before 
bs depoſition, bid. | 

And Sovereign Lord, Leige Lord, Highneſs, or Kingly Highneſs, 
were appellations uſed to the king before the time of Hen. 4. to 
nom Grace was attributed, Excellent Grace to Hen. 6. Majeſty 
lo Hen. 8. Co. L. 7. a. 1 f 

Hen. 8. was ſtiled H. Dei Gra” Rex Angl & Fron' & Dominus 
Hern, in the beginning of his reign. Co. L. 7. 6: . | 

la the 10th year of 11 reign he added Odavus, Hen Odluvnt / 
Is Gra', Oe. Ibid. | 

In the 13th year he added, Fidei Defenſor. bid. : 

In the 22d year, Supremum Caput Ecckfie Anglicarie: Tbid, 

In the 23d year he was ſtiled, H. 8. Bei Gr! AngP Franc”, & 
, Rex, Fidei Defenſor, E in Tir Ecthfie Anglicthte & Hi. 
3 Caput. Co. L. 7. B. and this by the /f. 35 U. S. 3. 
Me 3. | | 
0 Ed. 6. and Mary, in the beginning of her reigu; but ſhe 
bot omitted Supremum Caput. Co. I.. J. b. | 3 
Aker her matriage with Philip, the ftile was, Philip & Mar” 
u Cr Rex & Reg? Anglie, Francie, Neapolis, HierofoP & Vi. 


* bern 
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 Gratid Angliæ, Scotiæ, Franciæ, 


| . 
bern Fidei Defenſor, Princip Hiſpan' && ü Sicil', Archd. Au 
Duces, c. ON | PONY W ain. 
Elia. was ſtiled Elia. Dei Gratid Angliæ, Francia, el Hiker. 
nie, Regina, Fidei Defenſor. 77 | 
© So Jam. 1. Cha. 1. and am. 2d, Cc. each was ſtiled D:; 


Hiberniæ, Rex, Fidei Deſenfur, 
(C) Coronation, | 


ConowarOx is the uſual cerenlany for the inauguration of 


the king. 


__- William the Conqueror and his ſucceſſors) were all corond in- 


figniti, Brad. 190. 217. 233. 298. 421. 

At the time of the coronation, the conſent of the people was 
uſually aſked, Bra. 190, | 5 | 

So an oath was uſually required of the king, to do juſtice, 
maintain the peace, the laws and liberties of the church and 
kingdom, Bra. 190. 217. 234. 421. 522, Bratt, 1, b. Stan, 
P. C. 99. a. | | : | 

And ſometimes, by his oath, he was bound to. do ſome parti. 
cular things ; as Stephen, Bra, 272. 

By the ,. 1 W. tf M. 6. every king and queen of this realm 
at the coronation, ſhall ſwear to govern according to the ſtatute 
laws, and cuſtoms of the realm; to cauſe law, and juſtice ir 
mercy, to be executed; to maintain the laws of God, the pr 
2 religion eſtabliſhed by law, the rights and privileges of th 
ergy. . , | 

And by the ff. 12 & 13 W. z. 2. every king and queen, wh 
ſucceeds to the crown by virtue of the ſaid act, ſhall have th 
coronation oath adminiſtered to him at his coronation, purſua 


to the ſaid act. | „ 
But the king is complete before his coronation, Vide ant 


(A. 1.) 


(D) Dignity ok the King. 


; $ © HE king of England has two capacities, natural and politi 


7 Co. 10. a. Calvin. Pl. Com. 213. . 

In reſpect of his politie capacity, the king never dies. 7 Co. 10. 
Comm. . | 
So the king never has diſability by infancy or nonage. 7 Co. 12. 
Calvin. R. 5% Com. 213. Bog od 6 

So if the king be attainted for high treaſon ; when the eros 
deſcends br comes to him, the attainder is diſcharged, a 
he is able ip/ſo fado, when he takes upon him to be kit 
K. 1 H. 7.4.6. © OS 

So the king cannot be ſeiſed to the uſe of, or in truſt for : 
ther. Lane, 54. | n 

And therefore, if a truſtee be attainted for treaſon, the kt 


hall have his moiety or ſhare to himſelf. diſcharged from the tr 


K. Lane, $4+ | 


$ the king is ſupreme within his realm. Vide Prerogativs | 


wet PE of England is an imperial crown. Dav. 61. a. by 


the ,. 24 H. 8. 12. A, DUET 5 4 a | 

By the /. 16 R. 2.5. it was declared that the crown of Zng- 
lud bath been ſo free at all times, that it hath been in no earthly 
ſchjection, but immediately ſubject to God touching the regality 
of the fame crown, and to no other. | 

80 the dignity of the king continues, though he be in a foreign 
realm. 7 Co. 15. b. Calvin. | | 

A felony or other offence in the king's palace, if he be at Paris, 
Ce, ſhall be puniſhed by the marſhal of the Marſbalfea. 7 Co, 


ry 


Er | | | 
50 if a foreign king be in England, he ſhall be allowed the title 
ind privilege of a king; for ſuprema & infima dignitas eſt univerſa- 
b. 7 Co. 15. b. 54 Wi? 

And therefore he ought to fue, and ſhall be ſued by the name 
of king; otherwiſe the avrit abates. . Thid. p52 | 

But a foreign king ſhall be ſubject to the laws fiere. 


| (E. 1.) Ccuntil 67 tie Bing. 
TAE king has ſeveral councils. Co. L. I 10. d. 


(E. 2.) Privy Council. 


For matters of ſtate the king has his privy council. Co. L. 110. a, 

By letters patent one has been conſlituted, from ancient times, (k. 2.) 
preident of the council durante leneplacito. 4 Inſt. 5 Prelidentof 

1 the time of king John there was a preſident of the council. the council. 
4 Inſt, 55. r | . 3 

And there was in ſeveral ſubſequent reigns, except in the time 
of queen Elizabeth, 4 Inſt. 55. | 

Þy the ff. 21 H. 8. 20, the preſident of the council ſhall be a. 1 
ſociate in all acts appointed by the ſtatute to be done by the chan- | 
lor, treaſurer, or privy ſeal ; as naming ſheriffs, ſetting prices 
of wines, Ec. | l | | 

He ought to attend the king's perſon, to repreſent to him the | 
fairs of the council. 4 Inſt. 55. Tg 1 

The reſidue of the council conſiſts of ſuch a number as the king (E. 3) 
pleaſes, 4 Infl. 53. | The reſidne 

And by the cuſtom of the realm, upon ſummons to the council, 2 
nd taking the oath of a privy counſellor, each of them continues 
of the _ during the king's life without letters patent or other 
fant, 4 nfl. 54. by i 

A privy counſellor by his oath is required, as far as diſcretion (E. 4.) 
ſiker, truly to counſel the king, in all matters treated in the 5 wary 
wuncil, or by him as the king's counſellor. 3 Ruſh. 967. cogg#cllor. 

And in all things that may be for the king's honour and be- 
wo, and to the good of his realm and ſubjcas, without par- 

| | | e tiality, 


10 * | 
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; tiality, not leaving fo to do for love, meed, doubt, or dread 4 


Lo keep fecret the king's cgunſel, and all communed in coun. 
al, without publiſhing it by word, writing, or otherwiſe, to any 
ont of the council, or to any of the ſame council, if it touch him. 
Nor for gift, meed, or promiſe, to promote, favour, or hinder 
any matter treated or done in council. 5 
To help with all his might the fame council in all that ſhall be ; 
thought by it for the univerſal good of the king and his land, and 


the peace of the ſame. F wy 

Fo withſtand any, of what degree ſoever, that ſhall attempt or 10 

intend the contrary. | de 

And generally to do all a good and true counſellor ought to do te 

. to his ſovereign. 4 Inſt. 54. 2 : 
They ought to conſult of, and for the public good, the honour, 

ſafety, and profit of the realm. 4 Int. 53. | 7 

Each of them ought to be expert, provident for the king, parcu: \ 

fi4 nec avidus alieni. 4 Inſt. 53. | 380 \ 

[Offering money to a privy counſellor, to procure the reverſion 8 

% of an office in the colonies, of the gift of the crown, is a miſde- * 
meanor at common law, puniſhable by information, even though A 

it is a ſaleable office. Rex v. Vaughan, or Duke of Grafton's caſe. he 


A. 10 G. 3. 4B. M. 2494.) 
By the fl. 12& 13 W. 3. 2. after the limitation ſettled by this o 
act takes effect, all. reſolutions taken in council ſhall be ſigned by Ty 
fuch of the council as ſhall adviſe and conſent to the ſame. , 
And all matters relating to the well governing of this kingdom, 
properly cognizable in the privy council by the laws and cuſtoms 


of this realm, ſhall be tranſacted there. But by the /. 4 & 5 A.. So 

8. theſe clauſes are repealed. 4 
(E. 5.) The privy 58 may commit a criminal, as an incident. * 
The power. Skin, 59. : * . 
| So any of the privy council. Semb. 5 Mod. 8 1. Skin. 599. * 

So a ſecretary of ſtate. Shin. 598. kng | 


And the commitment may he to a meſſenger till examination, (ics 


or for a little time till a removal to gaol. Skin. 599. Or 
{Before 3 Car. 1. all privy counſellors . the power to T gra 
commit; they then diſuſed it, but {till preſcribed to commit per Or 
mandatum regis ; but that firſt power was not warranted ; they bn 
ought only to commit in council, not out of it, The mardatum r a 
regis is only his mandate in council. Entick v. Carrington, M. _ 
6 E. 3. 2 Wil. 255.] 3 | a 
But by the l. 16 Car. 1. 10. the king or privy council hare i" 
not juriſdiction, Sc. by bill, petition, Ic. to draw into queſtion r 
determine or diſpoſe of the lands, tenements, goods, or chatte! * 
of any ſubject. | „„ * or 
So the privy council cannot lay an impoſition, tallage, or charge * 

upon the fubject in any manner. 2 Rol. 174. L 10. Vide Par 

| liament, (H. 9, &c.) | ES 

as [The (üs in council cannot decree in perſonam in England The 
+ (except in ſome criminal matters,) therefore cannot decree al 1. 


' ey 
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ac, A! | - 
(F) The Queen, 
(F. 1.) The Privileges of a/Queen Conſort. 


aithout the king. Co. L. 133. a. Vide Adion, (B. 2.) 
do ſhehas, capacity to take lands and tenements by grant to her 
fom the King himſelf. Co. L. 133. a. 2 Rol. 213. L. 20. 


the king, Co. L. 133. 4. 1 Rol. 213. J. 30. 4 Co. 23. b. 
She may give a bond or other ſpecialty. 2 Rol. 213. l. 25. 


L. 133. 4. | . 
Nor find pledges. Co. L. 133. 4. 
Nor pay toll. Co. L. 133. b. | | 5 
$ the queen has the diſpoſition of her ſervants, excluſive of 
the king, | . 
ial thavkes if the king grants to another to be ſadler to the 
queen, it will be void; for he ought to be a ſervant to the queen 
by her own grant. Dub. 2 Rol. 213. J. 42. Fa 
So ſometimes the king grants that ſhe ſhall have the ſame re- 
ney as the king for the recovery of her debts. Mad. 247. 


(F. 2.) Aurum Regine. 


do by the eommon law, there is a duty to the queen conſort, 
n centem marcis, una marca, de iis, qui ſponte ſe obligant to the 
king. 12 Co. 21. | 55 

|t is called the tenth part. Blo. Nom. Verb. Queen Gold. 

Ard therefore, if a ſubject /ponte ſe obligat to pay money to the 
lng for licence to alien, or purchaſe in mortmain, this duty ac» 
mes to the queen. R. 12 Co. 22. c 

Or lor the grant of a fair, market, or other franchiſe, or liber- 
granted by the king de novo. 12 Co. 22. | 

Ur for the reſtitution of liberties, Mad. 240, 241. 

but it is not due upon a fine to the king by eg ge or for 
n alienation, or otherwiſe for money paid to the king by com- 
Nlbon. R. 12 Co. 21. 


pat of poſſeſſions, or any revenue of the king. N. 12 Co. 21. 
Nor for money paid for the grant of a fair, market, waifs, Cc. 
her franchiſe in ge. 12 Co. 22. 
Nor for money given by a ſubject to the King, ex gratid ; for 
£urot bound to this. R. 12 Co. 21. 


(F. 3.) Queen Dowager 


K. Hl 3. with reſervation of the patronage ii reginis ſuece- 
dentibus Fi 


nent that is diſputed. Penn v. Ld. Babimore, P. 1730. 


HE queen, conſort. of the king, is a perſon exempt by the 
common law, and has capacity to ſue and be ſued alone 


$0 ſhe may make grants, and take eſtates by herſelf, without 


$ the queen has privilege, that ſhe ſhall not be amerced.' Co. 


Nor for money paid to the king in conſideration of a leaſe, or - 


The hoſpital of Ft. Katharine was founded by Eleanor dowager 
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mult be a ſon. R. 8 Co. 30. a. The Prince's caſe. 


| . 
dentibus ; wherefore the queen dowager ſhall always have the ng- 
mination of a maſter, when there is not a queen conſort in eſe, 
R. Ca. Ch. 215. Shin. 15. | | 36 

So though there be a queen conſort. Per Hale, Ca. Cha. 215, 


| So if a queen conſort grants, it is not determined when ſe T 
becomes dowager. R. Skin. 15. reel ; = 
(G) J:iue of the King, the Printe. = 
HE eldeft ſon and heir apparent of the king is @lled the be ſe 
| prince, ꝓugſi primus poſt regem. Dod. Noby. hg. 80 
King Ed. 3. by his charter 18 Mart. 7 Ed. 3, at Ponteſrad, lues 
created his ſon Edward the Black Prince (then but three years o 80 
age) Comtem com” palat” Cyſtriaæ habend” ſibi & heredibus ſuis, regib (b. 
Anglic. 4 Inſt. 244. | | Ve 
Buy charter 17 Mart. 11 Ed. 3. he created him duke of Cor gc 
wall, habend” eidem duci, & igſius, & heredum ſuorum, regum Ar Th 
gliæ, filiis primogenitis, & didi loci ducibus in regno Anglie heredi by, 
tarie ſucceſſuris. Which charter was eftabliſhed by authority o Th 
parliament. N. 8 Co. The Prince's caſe, 16. bib 
By charter eitabliſhed by authority of parliament 17 Ed. z. hu 80 
created him Principem Waliie, habend. ſibi & hæredibus ſuis, regibu Won 
Angliz, imperpetuum, and inveſted him by a chaplet of gold, gown 
gold ring, and a ſilver wand jux/a morem, but now a golden wand 
is uſed. 4 Inſl. 243. 
And therefore every firſt-born ſon of ſuch a King, as is hei 
to the Black Prince, immediately upon the advancement of hu 
father to the crown, ſhall be duke of Cornwall in the life of hi Ft 
father, (to whom he is heir apparent,) without other creatio 
R. 8 Co. The Prince's caſe, 16. b. 29. b. | 1 hf, 
And ſhall have a fee- ſimple in ſuch dukedom, and the poſſcſho And 
of the dutchy, though it does not deſcend according to the rule wn, 
of the common law, R. 8 Co. The Prince's caſe, 27. 
And his wife ſhall be endowed. 8 Co. The Prince's caſe, ). 
So if the prince he created Princeps Wallie, or Comes Cem 
he has a fec ſimple, though it be limited to him and his bei The 
kings of England. | | ale 
But the prince ſhall not be Prince of Wales, or Earl of Chef lle 
till creation; for upon his death, or advancement to the cron des t. 
theſe dignities are merged and extinct in the crown. 4 Inf. 24 E 
1 Bul. 133. | | . 
And the patent of creation ſhall be inrolled in B. R. 1 B - i 
133- | 3 . 
So if the ſirſt. born ſon of the king dies in the life of his fathd Foceed 
his ſirſt· born ſon ſhall not be Duke of Cornwall without a ſpec The 
creation, though he be heir apparent to the crown ; for he (af. 
not the firſt· born ſon of a king of England. R. 8 Co. 29, 3 All 


The Prince's caſe, | | 
So the firit-born daughter of the king ſhall not be Ducheſs 
Cornwall, though ſhe be heir preſumptive to the crown; 105 


. 
6 if the king's eldeſt ſon dies, his ſecond ſon, though he be 


ration ; for he was not the firſt-born fon. . 8 Co. 30. a. The 
1 | ; Fa 

5 ſhall be immediately ſeiſed of the dutchy of Corn- 

aal, and all poſſeſſions belonging thereto. ; 
But till a prince is born, the king is ſeiſed of all the poſ- 


ſeſſions. 


e 


pe ſeiled of all their poſſeſſions. R. Ca. Ch. 215. 


le 


tz aſter a prince is born. Ca. Ch. 215. 


00. 215. | 
Yet leaſe for years by the king determines by the birth of a 
mcc. Ca. Ch. 215. 5 

The Prince of Wales had many privileges allowed him by the 


The prince, as well as the king, has uſed to ſend letters to the 
Exbequer, for favour, or excuſe to his attendants. Mad. 626. 


nion from the crown; for the land continues parcel of the 
com. Pal. 89.* . 


(H) Cuftos Begni. 
(H. 1.) How created. 


* king be abſent out of the realm, he by his letters patent 
may conſtitute one, or more, to be cuftos regni in his abſence. 
11. 26. 4 If. 6. N 

And he ſhall be called the chief jufticier, or guardian of the 
wm, Mad. 21, 22. 1 


(H. 1.) The Authority of the Clos. 


The chief juſticier preſides in all caſes criminal and civil, and 
athe Exchequer. Mad. 21. 5 

lle holds pleas, lets the king's manors, Ege. and makes allow- 
ves to accountants in the Eæchequer. Mad. 135. . 
duch cuſtos, or guardian, is quaſi prorex., 2 1nft. 26. 

And may ſummon a parliament in the king's abſence. 2 If. 26. 
Nut Parliament, (E. 1.) | | 

but there ought to be a ſpecial commiſſion to him to hold, aud 
paced in parliament. 4 ft. 6. | | 
3 of ſummons to parliament ſhall be teſted by him. 
Fas TR | 

al original writs ſhall be teſted by him. 2 Jr. 26. 

iy the J. 8 H. 5. I. a parliament held by writ of ſummons 
inthe guyrdian of the realm, when the king is abroad, thal 
«tc diſſolved by arrival of the king. ; | 


heir apparent, ſhall not be Duke of Cornevall, without a ſpecial 


& if there be not a queen conſort, or dowager, the king ſhalt. 
$ the king may preſent to an advowſon, and his clerk conti- 


$ if he nominates the maſter of an hoſpital, Oe. R. Ca: 


80 a grant by the king to the prince does not make an alie-- 


OY 53. | 


Aﬀent of the King. 
Vide Parliament, (L. 42.) 


King's Bench. 


Vide Courts, (B. Is &e.) 


King's Charter. 
Vide Trade, (B,—D. 1.) 


King's Grant. 
Vide Grant, (G. v, &c.)—Ireland, (D.) 


King's Juttices. 
Vide Fufficer, (K. 8.) 


King's Protection, 
Vide Abatement, (F. 11.) 


King's Tenant. 
Vide Alienation, (A. I, 2.) f 


Vide more concerning the King in Aion, (B. 1.—C, 1. — Alu. 
niſtration, (B. 3. — Ancient Demeſue, (C. 1.) — Ann, Four & Wa 
— Affignment, (D.) —Chaſe, (A. 1, 2. Condition, (A. 3.) —C. 
ybold, (S. 12.) — Dett, (G. 1, &c. — Diſnes, (C. 3.— E. 3.7. 
Eccigiaſtical Perſons, (A.) —Eſpglife, (H. 5, 6. 8.)— Exer 
tion, (B. 1, &c.) —Haſpital, (B. C. —Idia, (C. D. 4.) — 7. 
tices, (K. 1, &c.)—Money,. (B. 5, &c.)—Offcer, (K. 10. 
Pardon, (A. Parliament, (D. 1.—F. 1, 2.6. 10—H. 2 
4. 20. 24.— L. 10. 34. 42.— R. 8.) — Patent, (A.—C. 1, &c. 
 —Prerogative,. per totum.— Præſcription, (Þ. I. )—Tenure 
Viſcount, (C. 5.) —Viſitor, (A. 1.)—War, (B. 1, &c.) 


ROYAL MINES AND FISHES: 
Vide Prerogative, (D. 50.) 


SG A BB A TI 
Vide Temps, (B. 3.) 


As , 8 4 PF? 


SACRAMENT s. 
(A) The Sacraments; how admrniftzred. 


BY the „. 1 Ed. 6. 1. the bleſſed ſacrament ſhall be miniſter 
to the people in both kinds, except neceſſity otherwiſe 1 
quire. Revived by the ,. 1 El. 1. f. 14. Pee 


/ 4 


„8. A OR AM N ET 
By the + 1 El. 2. and 13 & 14 Car. 2. 4. all miniſters, c. 
if the Book of Common Prayer, &c. N 
| And by the /{: I Zl. 2. all laws, 0s. whereby other adminiſtra- 
ton of ſacraments is eſtabliſhed, ſhall be void. 5 
beraments, Cc. to all ſubjects of the realm, notwithſtanding ci- 
tion, inhibition, Cc. from the fee of Rome, Ic. and he who, 
by oceaſon of ſuch inhibition, &c. refuſes to adminiſter them, 
hall have a year's impriſonment, and fine and ranſom. at the 
king's will. | | eh 


(B) Divine Service. 


Y the /f. 1 El. 2. and 13 F 14 Car. 2. 4. all minifters in ca- 

thedral, pariſh church, or other place of public worſhip, 
{except a congregation tolerated by the /. 1. V. & M. 8.) ſhall 
te bound to uſe morning, evening, and all other public prayer, 


ctabliſned, ſhall be void: 
de uſed. 


int ſervice, Ic. ſhall have a year's impriſonment, and fine and 


By the /. 1 El. 2. if any parſon, vicar, Sc. refuſes to uſe the 
common prayer, or uſe other form, for the firſt offence he ſhalt 
kfeit a year's profits of all his ſpiritual. promotions, and ſix 
nonths impriſonment without bail; for the ſecond offence: ſhall 
te deprived and ſuffer a year's impriſonment ; for the third of- 
{ace ſhall be deprived and impriſoned for life. 4 

But it is not ſufficient. to ſay, that he uſed alias preces aut alia 
* Fwy, he uſed others in lieu of the common prayer. R. 
Aud. 79. Oh | 


(Cc) hs map adminiſter, 


ite he ſhall be ordained prieſt, according to the form preſcribed. 
0 the Book of Common Prayer, on pain of 100/. a moiety to 
the king LY the other mozety, half to the. poor, half 10 lum that 
ue, Oc. | 


(D) Remedp for not doing it. 


R! the /. 1. Ed. 6. 1. the miniſter ſhall: not, without lawful 
cuſe, deny the ſacrament to any that deſires it. | f 
| 0 


All adminiſter both ſacraments according to the order and ſorm 


By the /þ. 24 H. 8. 12. all prelat Y paſtors, We. bal + 4a : 


n the order and form preſcribed by the Book of Common Prayer, 
. And all laws, whereby other ſervice or common Prayer is 


And by the ft. 13 & 14 Car. 2. 4. J. 17. no other form ſhall _ 


By the f. 24 H. 8. 12. he who, by occaſion of inhibition, ci- 
mion, fc, from the ſee of Rome, Cc. ſhall refuſe to uſe di- 


raſom at the + will. 1 5 


RY the ff. 13 & 14 Car. 2. 4. /. 14. no perſon, not having then 
epiſcopal. ordination, ſhall adminiſter the Lord's ſupper be- 
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SACRAMENT 
80 a parſon cannot demand a fee for adminiſtering the ſacrz. 
ments; as for a chriſtening ; for no fee can be due but by ſpecial 
cuſtom. 1 Sal. 332. | 7 . | 
Nor. can it be due by cuſtom, where the chriſtening is in 
another pariſh, Tbid. | Pa ole Be 
Or at another place or chapel, by another perſon in the fame 
pariſh. = 1. Sal. 332. * 3 8 9 
By the ft. 2 & 3, Ed. 6. 1. (revived upon the repeal of the |, 
1 Ma. 2. mY by the fl. 1 Se 5. got rag Wop I Z 3 
lied by the ft. 13 & 14 Car. 2. 4. to the form then imroduced, if 
any miniſter refuſe to uſe the common prayer, or uſe open prayer 
or ſacraments in other form, or preach or ſpeak in derogation of 
it, for the firſt offence being convicted at the next ſeſſions by ver. 
dict, confeſſion, or notoriety of the fact, he ſhall loſe a year 
profit of all his ſpiritual promotions, and be impriſoned ſix months 
without bail; and if he have no fpiritual promotion, twelve 
months; for the ſecond offence ſhall be deprived ipfo fatto of ſpi- 
ritual promotions, and ſuffer a year's impriſonment, or having 


no ſpiritual promotions, during life; for the third offence hall 


be deprived and ſuffer impriſonment for life. 

By the ,. 13 & 14 Car. 2. 4. every miniſter, &c, in two months 
after promotion ſhall read and declare aſſent to the common prayer, 
or be iþ/o fas deprived of all eccleſiaſtical promotions. 

And every incumbent, who, having a curate, ſhall not read 
the common prayer publicly once a month, being convict on con- 
feſſion, or oath of two witneſſes before two juſtices of peace, for- 


feits for every offence 5/., on non-payment in ten days, to be le. 


vied by diſtreſs and ſale to the uſe of the poor. Vide ante, 
(A. B.) 3 15 


) Penalty fer Neglett of tie Sacrament and ol 
| Vivine Servite. 


Y the /. 5 £7 6 Ed. 6. 1. all perſons ſhall reſort (having nc 
reaſonable excuſe) to the pariſh church or uſual place of divine 
ſervice on every Sunday and holiday, and there abide during com 
mon prayer, preaching, and other ſervice, on pain of puniſh 
ment by cenſures of the church. 1 | 
By theft. 1 El. 2. he ſhall beſides forfeit 12d. for every offence 
to be levied by diſtreſs to the uſe of the poor; of which act juſticet 
of oyer and terminer and aſſiſe, and mayors, Ec. of corporation 
have coniſance at the next ſeſſions; and by the ff. 23 El. 1. an) 
juſtice of peace within a year and day after the offence. 

By the ff. 23 El. 1. he ſhall, over and above, forfeit 20/, fo 
every month's abſence ;' and on certificate in B. R. by the ord! 
nary or a juſtice of peace, of a twelve month's abſence, ſhall be 
bound to good behaviour with two ſureties in 200. till conformity 
A third part of the penalty goes to the queen, a third to the poo 
and a third to the informer ; but on ſubmiſſion at the ſeſſions © 
the trial for the firſt offence, he ſhall be diſcharged. But by th 
„. 29. El. 6. the conviction ſhall be only in B. R. or at the * 


SA C f A N E N E 


at ſeſfons may inquite of all offences againſt former laws for 

dot repairing to church. TH TO 

By the f. 29 l. 6. and 3 Fac. 4. on an indictment at the af: 
iſes or ſeffions, for not repairing to church or ſacrament, procla- 
nation may be made that the . himſelf to the ſheriff by 
the next affiſes or ſeſſions, and if he appears not, bis default ſhall 
he recorded, and there ſliall be judgment againft him, as if con- 
n&ed by verdice. 3 > F 

By the ff; 3 Face 4. the 12d: for every Sunday may be levied by 
one juſtice on confeſſion or oath, within a month after the fault; 
by diſtreſs and fale, and, for want of diſtreſs, by impriſonment till 
ayment, 5 ef 

if there be a conviction upon the ff. 29 El. 6; there ſhall be no 
information by an informer afterwards upon the f,. 23 El. 1. 
Lane, 60. | | 8 

By theſe ſtatutes, if a perſon be convicted for a monthly abſence 
fom church, the conviction ſhall be certified into the Excheguer, 
ud if he pay not, within Eaſfer or Michaelmas term after, 20. 
for every month in the indictment, and 20l, for every month after, 
nithout other indictment, until his conformity or death; proceſs 
my go out of the Exchequer to ſeiſe all his goods and two parts 
bis lands and tenements. "i | a” e 

And by the f. 3 Fac. 4. the king may either accept 20l. per 
unſen, or iſſue proceſs againſt his goods, or two parts of lis lands 
t pleaſure, | | | 

5 the f. 23 El. 1. of which juſtices of the peace may inquire; 
* who keeps a ſchoolmaſter who reſorts not to divine ſervice for 4 
with, or is not allowed by the biſtiop, forfeits 10%. per menſemy 
bd ſuch ſchoolmaſter ſhall be difabled to teach yoath, and ſuffer a 
frr's impriſonment. And by the f. 1 Fac. 4. he who retaing 
brſeits 408. per dim. 25 „„ 

By the J. 35 El. 1. (declared to be in force by the ff. 16 Gar. 2. 
H il a perſon above fixteen, who hath without caufe abſented 4 
with from church, perſuade any other not to reſort to divine fer- 
de or communion, or to inipugn the queen's authority, he ſhall 
t committed without bail till he conform, and if Ke conform not 
three months on requeſt by the biſhop, a juſtice of peace, or mi- 


4 


um, and forfeit all his goods and lands doring life ; which abju- 
won at the ſeſſions the juſtices ſhall certify to the aſſiſes. 
by the f. 3 Fac. 4. if any willingly keep or harbotũ in his houſe 
nice any ſervant or ſtranger, except parent or ward, who 
, without cauſe, forbear fr a month*\together to reſort to 
Fine ſervice, he ſhall forfeit 100. per menſem. | . 
But by the ft. 1 V. & M. 18. the ſaid ſtatutes extend not to 
ters, who acknowledge the Trinity, and - are not Popiſh re- 
Pats, who ſhall take the oaths of allegiance and ſupremacy 
K lubſcribe the declaration in the t. 30 Car. 2. fl. 2. or ſhall 
You, VI, 8 make 


4 by the f. 35 El. I. the penalty ſhall be recovered by debt, Oc. 
Ty B., or Exchequer ; yet by theft. 3 Zac. 4. juſtices of 


tler of the pariſh, ſhall at the affiſes or quarter- ſeſſions abjure the 


* 


| 
| 
| 
| 
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to any open religious aſſembly allowed by that act. 


ſonment; for the third offence all his goods. and chattels, and 1 


of Peace, (B. 23.) 
© Ws 


EE 


4% 


r A CHA MENT 
make the ſaid declaration, and e ion of fidelity and pre 
feſſion of belief there preſcribed, which the juſtices of — 
their quarter. ſeſſions, ſhall adminiſter and record, and who ſhall go 


| 1 ng covert is within the f. 1 EL & 23 EL and an informs 

tion lies againſt the huſband. Dub. Sav. 25. R. 2 Cre. 529, 

But by the /. 7 Fac. 6. if ſhe does not conform within three 
months after conviction, ſhe ſhall be committed without bail by 
two juſtices, c. till conformity, unleſs the huſband pays 100. fer 
month, or a third part of all his lands at his election. 

Vet this fat. 7 Jac. is no excuſe upon the other ſtatutes, R. 
2 Cro. 529. ts | 

If the information be for ten months, it is well, though an ab- 
ſence for a year be alleged. R. 2 Cro. 530. 

The information may be in C. B. or Exchequer, ſince the f. 
28 (or 29) El. 6. as well as in B. R. Cont. 11 Co. 60. ö. 61.4. 
R. acc. Hob. 204. | 


(F) Prefanation. 


the . 1 Ed. 6. 1. if any deprave or uſe contemptuou 
words of the ſacrament, three juſtices of the peace {quo 
unus ) may take information by two witneſſes within three months 
bind him to the quarter ſeſſions, where he may be indicted, and 
if convicted, ſuffer impriſonment, fine, and ranſom, at the king' 
pleaſure, Ep | | 
By theft. 2& 3 Ed. 6. 1. and 1 El. 2. if any miniſter preac 
or ſpeak in derogation of the common prayer, beiſg convicted 
the next ſeſſions by verdict, confeſſion, or notoriety of the fac 
he ſhall for the firſt offence loſe a year's profits of all his ſpirit 
promotions, and be impriſoned fix months without bail, and if h 
have no ſpiritual promotion twelve months ; for the ſecond offend 
ſhall be deprived ipſo ſado of ſpiritual promotions, and ſuffer 
year's impriſonment,'or having no ſpiritual promotion, during life 
for the third offence ſhall be deprived and ſuffer impriſonment 
life. And if any, by ſongs, c. deprave or deſpiſe the Comm hd 
Prayer Book, or cauſe any to uſe another form, or interrupt if 
uſing it, or the miniſtration of the ſacraments, being convicted renge 


ſupra, for the firſt offence he ſhall. forfeit 100 marks, or on nc "Alt 
payment in ſix weeks be impriſoned fix months without bail; 


the ſecond offence 400 marks, or on non-payment a year's imp 


priſonment for life. 


; As to profanation of the Sabbath, vide in Tempe, ( B. 3.) | FL I 
As to profanation by curſing and ſwearing, Qc. vide in. t 


ide more concerning the Sacrament in. Officer, (K. 7.) 


SAFE CONDUCT. 
Vide Admiralty, (E. 8. Prærogative, (B. 5. ] 


; MD os © 
Vide Afion on the Caſe for a Deceipt, (A. 8, 9.)—Bargain and 
| Sale, —Biens, (D. 3.)—Bye-Law, (E. 2.)—D: refs; (D. 75 8, 
g.)—Market, (E.)—Parliament, (H. 5.)—Popery, (B. 11.) 
euere, (E. „„ | 9 
Sale of Offices. 
Vide Officer, (K. 1.)—Pleader, (2 W. 27.) 
$ AN A A RY; 
VPide Ahjuration, '(D.) 
SATISFACTION. 
80 Vide Accord. 


Sk a Bond, 
Vide Chancery, (4 D. 1. 11. 20.—4 P.) | 


SCANDALUM MAGNATUM. 628 
Vide Afion upon the Caſe for Defamation, (B. 1, &c;)—Libel, (C. 4.) 
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SCAVENGER S. 
ſ SCAVENGER'S rate cannot be made by one liberty 


of a pariſh, where none of the churchwardens or overſeers 

relde, Rex v. Saint Leonard, Shoreditch, T. 11 G. Fort. 324. 
Str. 630. | | x 3h 

[New pariſh cannot make ſcavenger's rate, but continues con- - 
tnbutable to the old pariſh till a perpetual diviſion is made as to the 
other rates. Rex v. Saint John, Clerkenzwell, T. 11 G. Fort. n 
324.) 5 Fa | ; 

(Order to appoint ſcavengers, muſt ſet out that they are able * 
*. or it is bad. Rex v. Juſtices of Middleſex, M. 11 G. 2. 

ndr. 72.] = | 

(Quarter ſeſſions have no power on appeal to make a new ſca- 
renger's rate, though they may quaſh the rate appealed from. 
ler v. Saint Andrew's, Holborn, H. 4 G. 3. 3 B. M. 1458.) 


S : * 
Vide Afion on the Caſe for Deceipt, (F. 3.) 
SCIRE FACIAS. 
Vie Bail, (R. 1, &c.)—Diſmes, (M. 8.)—Execution, (A. 4.— 
. er, (E. 15.)—Oficer,” (K. 14.) Patent, (F. 4, &c.) 
leader, (3 B. 17.—3 L. 1, &c.)—Preregative, (D. 69.) 
SCHOOLS AND S HOOLMAST ER 
ut Uninerfig, (D.)—ſens (N. 3 
22 
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empted from ſerving juries out of the borough.] 


fortiori to Berwick.) - 


| perfluous; it is now bound by all general laws. Rex v. Cowl, 


Ws Scotland was held of the king of England. PI. Com 
| j 


S LAK 
- (4) Stotland; the Antiquity of it, 


1 COTLAND is another kingdom of itſelf, diſtinſ from the 
kingdom of England. Pl. Com. 376. | 


- (B) Berwick. 
BE RWICK was anciently part of Scotland. 
And though it was annexed to England in the time of Ed. 
4. yet it ſhall be governed by the laws of Scotland and the cuſtoms 
there. 2 Sid. 382. 8 | is | 
And therefore a fine or ejectment cannot be in the courts of 
Weſtminſter for land in Berwick. 1 Sid. 382. . 
[ Berwick has no criminal law but the law of England, nor ju- 
riſdiction in criminal matters, but with ſuch reference to it as in- 
cludes B. R.] 
[ Yenire does not run there, becauſe they are exempted from be. 
ing ſummoned out of the borough to ferve on juries.] 
Original writs do not run there.) | 
| [Other writs, minifterially directed, do.] | 
{Writs, not miniſterially directed, mandamus, prohibition, 
beas corpus, ' certiorari, run there.] | 5 
[Informations may be granted by B. R. or filed by attorney- 
general. ] | 
[Where B. R. has juriſdiction of the matter, and it cannot be 
tried in the place, it ſhall be tried as near as may be; thus, with 
regard to Berwick, it ſhall be tried in Northumberland, and that 
on a ſuggeſtion, that venire does not run there, and they are ex- 


All rules of common law, that hold as to Wales, conclude a 


Before the union, Berwick was bound by Engliſb general acts 
of parliament, without being named, which, when done, is ſu- 


T. 32 & 33 G. 2. 2 B. M. 834] 
(C) How dependent upon England. 


68. 3. 
And is within the ſee and ſeigniory of the king of Englund 
id. he 5 
Yet Scotland is a diſtinct kingdom. | | 1: 
And therefore a fine and non-claim do not bar him, who was in 
Scotland, Pl. Com. 376. 4. 


(D. 1.) Huw united to it. Croſſes. 

Y the F. 1 Fac. 1. the parliament congratulates the famou Kaners 
union, or rather re-uniting of two mighty famous and antien 
kingdoms (yet anciently but one) under one Imperial crown, : 


1 c:0& TAN ED. 
By the ff. 1 Fac. 1. 2. commiſſioners were appointed to treat 


with commiſſioners to be appointed by the parliament of Scotland 


for a further union between the ſaid kingdoms of England and 


5 the f. 3 Fac. 1. 3. the effect and reſult of ſuch treaty was 


prolonged from. being laid before the houſes of parliament till ſome 


ſubſequent ſeſſion of the ſame parliament. 


And in purſuance of the ſame treaty, by the /f. 4 Fac. 1. the 


hoſtile laws made in either of the kingdoms were to be repealed, 
and regulations were made for trial of offenders in each king- 
dom. : * 

By the . 22 Gar. 2. 9. the king was empowered to nominate 
commiſſioners to treat of an union of both Kingdoms. 

By the /. 3 & 4 Ann. 7. eommiſſioners, to be appointe 
majeſty, may meet commiſſioners to be appointed by the parlia- 
ment of Scotland, to treat of an union of both kingdoms, and ſuen 
other matters as they ſhall think convenient for the common good 


of both, who ſhall reduce their proceedings into writing, to be 


aid before the queen, and the parliaments of England and Scot- 
land, Cc. 


22 Fuly, 5 Ann. the commiſſioners of both kingdoms agreed on, 


% 


twenty-five articles of unioñ. 


By the /. 5 Ann. 8. reciting the ſaid articles, which, with ſome 


additions and explanations, had been confirmed by ftatate in Scot- 
and, 16 January, 5 Ann. and reciting an act paſfed in Scotland 
for ſecuring the proteſtant religion and prefbyterian church go- 
rernment, and an act in England, 5 * 5. for ſecuring tlie 
church of England, as by law eſtabliſhed, the ſaid articles as con- 
irmed by the parliament: of Srotland, and the ſaid two acts are 


enacted to be the complete and entire union of the ſaid! two' king- = 


doms of England and Scotland; and: by the faid ſtatute an a 
paſſed in Sec. and for ſettling the manner of eleQing ſixteen peers' 
ud forty-five members for the repreſenting: Scottand in the parlia- 


nent of Great Britain, is declared to be as valid as if it had begun 


part of the articles of union. 


(D. 2.) The. Effetts of the Union; 


(D, 2.) In reſpect of the Crown. 


M art, 1. on 1 May 170), and for ever after, the two ling 
doms of England and Scotlani ſhall be united into one kings 


em by the name of Great Britain, c 8 
The enſigns armorial ſhall be as the queen appoints, and the 
croſſes of H/. Andreev and St. George conjoinedand uſed in all flags, 
lanners, Ec. at ſea and land. | 2 | 75 
Ly art, 24. there ſhall be one great ſeal for the united kingdom, 
Uerent from that of either kingdom, but tlie quartering tlie 


Welt y, | 
| Such 


nted by her 


ums, and precedeney of Lyon king of arms, ſhall be left to her 
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Such great ſeal ſhall be uſed for writs of eleQion, treaties, or. 
ders of ſtate, c. which concern the whole kingdom of England, 


and the ſeal in Scotland ſhall be. for the private rights and grants of 


Scotland. ; 
By art. 2. the ſucceſſion to the monarchy of the united kingdom 


ſhall be as ſettled by the „. 12 W. z. 2. for want of iſſue of her 


majeſty to the princeis Sophia and the heirs of her body, being pro- 
teſtant 8, & bg: -+ ä | 


And all papiſts, or marrying papiſts, ſhall be excluded, as by 


the ft. 1 W. & M. fe. 2. c. 2. 85 | 
By art. 16. the coin ſhall be of the ſame ſtandard and value 


through the united kingdom, as now in England. - 


By art. 24. privy ſeal, ſignet, caſſet, ſignet of juſticiary court, 
be continued, 


quarter ſeals, and ſeals of court, now uſed, ſh 
ſubject to the regulations of parliament. 


And the crown, ſceptre, ſword of ſtate, and all records, 2 | 


public or private, ſhall be kept in Scotland, Sc. 


\ 
\ 


By the ft. 16 January, 5 Ann. in Scotland, confirmed by the ft 
Ann. 8. and declared to be a fundamental and eſſential part of the 
union, the true proteſtant religion, and the worſhip, diſcipline, 
and government of the church of Scotland is eſtabliſhed to conti- 
nue without any alteration for ever, eſpecially the 5th act, 1 U. 
SAM. ratifying the confeflion of faith, and ſettling the Preſbyte- 


(D. 3.) Of Religion, 


rian church government, and all other acts relating thereto, in 


_ proſecution of the claim of right, 11 April, 1689. 

And the true proteſtant religion contained in the ſaid confeſſion 
of faith, with the form and purity of worſhip preſently in uſe in the 
faid church, and its Preſbyterian church government and diſci- 
pline, viz. the government of the church by kirk ſeſſions, preſby- 
teries, provincial ſynods, and general aſſemblies, all eſtabliſhed by 
the ſaid acts purſuant to the claim of right, ſhall continue unalter- 
able; and the ſaid preſbyterian government ſhall be the only go- 
vernment of the church in the ſaid kingdom of Scotland. N 

And the univerſities and colleges of &. Andrews, Glaſgow, 
Aberdeen, and Edinburgh, as now eſtabliſhed by law, ſhall conti- 
nue for ever; and. no profeſſors, principals, Ec. or others, bear- 
ing office in any univerſity, college, or ſchool, ſhall be capable, 
Sc. but ſuch as own the civil government, and before their admiſ- 
fion profeſs and ſubſcribe the fad confeſſion, and conform to the 
worſhip preſently in uſe, and ſubmit to the government and diſci- 
pline thereof, and never endeavour the ſubverſion or prejudice 
theo directly or indirectly, c. | een 

Ahd no ſubject, Ac. ſhail be liable to any oath, tf, or ſub- 
ſcription, contrary to the ſaid true Proteſtant religion, church go- 
vernment, worſhip, or diſcipline ; and the ſucceſſor to the crown 
Hall ſwear to maintain, c. the ſame inviolably. ( 5 

| 4 


* 2 Ic; * n 8 * 
— So”; By i 


s C O N N W n. 
(D. 4.) Parliament. 


euted by one and the ſame parliament. 


3 . 


her to fit in the houſe of lords; and, upon her majeſty's pleaſure, 
to hold any parliament of Great Britain, till further proviſion by 
the parliament of Great Britain, a writ ſhall iſſue to the privy 


be ſummoned, and forty-five members, Cc. elected, Sc. And 


iued. ; 
By the fl. 6 Ann. 23. the proclamation ſhall be under the great 


uch proclamation ſhall be publiſhed at Edinburgh, and all the 
county towns in Scotland, twenty-five days before the time of 
meeting. 1 | 


a warrant to the privy council, requiring them to iſſue a procla- 
nation to the peers of Scotland to meet at ſuch time and place in 


to attend and adminiſter the oaths requircd, and aſk the votcs, and, 
having made up the liſts in the preſence of the meeting, to return 


brd clerk-regiſter, clerk, or clerks attendiag) to the clerk of the 
priry council. | | 


the peers of Scotland out of their own number by open ele&icn 
ad plurality of voices of peers preſent, and proxies for the abſent 
(the ſaid proxies being peers, and producing a mandate ſigned be- 
3 and both conſtituent and proxy being qualiſied by 

v. a | | 
And ſuch abſent peers may ſend liſts of the peers by them 
thought fit validly ſigned, Oc. which ſhall be reckoned as if they 
ad been preſent and given in ſuch lift. : 

In caſe of death of any ſuch pcer, fc. they ſhall nominate ano- 
lber in like manner. | | 
By art. 23. the ſaid ſixteen peers ſhall have all privileges of par- 
lament, as peers of England have, or ſhall have, particularly the 
nzht of fitting on trials of peers during the being, or in the inter- 
a of parliament. : | 

By theft. 6 Ann. 23. peers of Scotland, before qualified to elect 
tte ſixteen peers, ſhall take the oaths and ſubſcribe the declaration, 
% And if abſent, there ſhall be a certificate thereof, Cc. 

Peers, who are alſo of England, ſhall ſign their proxies and liſts, 
i peers of Scotland: and nv, peer ſhall be capable of more than: 
"0 proxics at a time, | | 

Aſter 


* 


council of Scotland, under the great ſeal, to cauſe ſixteen peers to 
the names of the perſons ſo ſummoned and elected ſhall be returned 


by the faid privy council into the court from whence the writ 


cal of Great Britain, commanding all peers to meet, Sc. and 


By the J. in Scotland, 5 Feb. 1707, the ſaid writ ſhall contain 


Sotland, as her majeſty thinks fit, to elect the ſaid ſixteen peers, 
and requiring the lord clerk-regiſter, or two of the clerks of ſeſſion, 


the names of the ſixteen peers choſen (under the ſubſcription of the 


And by the ſame ſlatute, the ſaid ſixteen peers ſhall be named by 
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By art. 3. the united kingdom of Great Britain ſhall be repre- -(D. 4.) 
„C p Election 
By art. 22. of the peers of Scotland, ſixteen ſhall be the num- of peers. 


s G OO YT I. AN H. 


After the election, the lord clerk- regiſter, Ic, ſhall certify the 
names of the ſixteen peers elected to the chancery of Great Bri 
lain. : 
So by art. 22. the repreſentatives of Scotland in the houſe of 
commons of parliament in Great Britain ſhall be forty-five, 
And by the /. in Scotland, 5 Feb. 1707, on writ to the privy 
Council, Sc. they ſhall iſſue a proclamation ut ſupra, requiring 
alſo the frecholders, for the reſpective ſhires and ſtewarties, to 
clect their commiſſioners, and Edinburgh aud the other ro 
gs to elect the commiſſioners to be ſent to the ſeyeral diſtricts, 
7 | . | | 
But o the ff, 6 Ann. 6. there ſhall be a writ to the ſheriff, He. 
who ſhall make his precept to the borough of Edinburgb, and the 
other burghs, &c. | , | 
And by the ſtatute in Scotland, 5 Feb. 1707, of the forty-fire 
reſentatives of the commons, thirty ſhall be choſen by the 
ſnires and ſtewarties, each one, (except Caithneſs, which ſhall chuſe 
by turn with Bute, Cromarty with' Nairn, Kinroſs with Clack- 
manan ) and fifteen for the royal boroughs, vis. Edinburgh one, and 
the reſt ſhall. he divided into fourteen claſſes or diſtricts, and each 
. burgh chuſing a commiſſioner, thoſe commiſſioners ſhall elect one 
for each diſtri, c. | 
If the votes of the commiſſioners in any diftri be equal, the 
preſiding commiſſioner (for the burghs ſhall preſide by turns in 
every diſtrict) ſhall have the caſting vote, &c. 
On death or vacancy, the ſame ſhire or diſtrict ſhall chuſe ano- 


= ther in the ſame manner, Cc. ; 


None ſhall be capable to ele& or be elected, unleſs he be of the 
age of twenty-one years complete, and a proteſtant, and, if re- 
quired, ſubſcribe and ſwear the formula in the third act of the 8th 
and th ſeſſion of W. 3. intituled, An Ad to prevent the *Groeth of 
Popery. | 


. J- 
No unleſs now by the laws of this kingdom capable to elect or 
be elected a commiſſioner to the parliament of Scotland. 

By art. 22. every peer and member ſhall take the oaths appoint- 
ed by the /. 1 W.& M. J. 1. c. 8. and 1 Ann, ft. I. c. 22. and 
ſubſcribe the declaration by the „,. 30 Car. 2. fl. 2. in the ſame 
manner and under the ſame penalties, as members of both houſes 
of parliament in England, | | | 

y the ff. 6 Ann. 23. voter, before the election of burgeſs or 
commiſſioner, &c. ſhall, if required, take the oaths, or, if 2 


Quaker, the aſſſrmation. 
(D. 6.) Peerage, Qc. 


By ort. 23. all peers of Scotland hall be peers of Great Britain, 
and have precedency next after peers of like degrees in England, 
and before all of like degrees after to be created, and ſhall 2 
tried as peers, and enjoy all the privileges of peers, except t! 
of fitting in the houſe of lord, and the privileges dependug 


thereon, 


8e Or. AN 5. | 
beben, and particularly the right of fitting on the trials of 

6 Ann. 23. for the trial of a peer for treaſon or 
— RS ſhall go to the juſtices to enquire by oaths, 


C. of all treaſons, felonies, Wc, committed in ſuch county by the 
peer, tec. who ſhall take inquiſition in the ſame manner, which 
ſhall 


be of the ſame effect, and proceeded on in the like method, 
4 in indictment before juſtices of oyer and terminer for the like 


offence 


lie, ſhall be reſerved to the owners as rights of property. 
By art. 21. the rights and privileges of the royal burghs ſhall 


remain entire after the union, 


By art, 19. the privy council in Scotland was to continue till : 


the parliament eſtabliſhed a more effectuat method, Qc. 


By the /. 6 Ann, 6. the queen ſhall have but one privy coun- 


al for Great Britain, Ec. but juſtices of peace ſhall be for every 
fire, ſtewarty, and ſuch cities, burghs, £&7c,-as the queen thinks 
ft, who ſhall have the ſame power as to peace, as by the laws of 
&land juſtices of peace had or have by the laws of England. 


(D. 7.) Trade, | 
By art, 4. all ſubjects of the united kingdom ſhall have full 


freedom and intercourſe of trade and navigation to and from any 
pace in the fame kingdom and the dominions belonging thereto, 


And there ſhall be a communication of all other rights and 


mileges, which belong to ſubjects of either kingdom, Cc. 

But ſtatutes allowing certain privileges to the members of the 
nirerſities, do not extend to the Scotch univerſities, unleſs it bg 
b expreſſed. 1 Term Rep, 49.“ | | 

And therefore a diploma conferring the degree of doctor of 


fiylic, granted by any of the univerſities of Scotland, does not 


pre a qualification to the eldeſt ſon of ſuch graduate to kill game 
nder 22 & 23 Car. 2. c. 25. Id. Mid. x 

by art, 5. all ſhips, c. of ſubjects of Scotland, at the union, 
bough foreign built, ſhall be deemed of the built of Englanl. 
By art. 6. all parts of the united kingdom ſhall be under the 


me prohibitions, reſtrictions, and regulations of trade, have 


de ſame allowances, encouragements, and drawbacks, and be 
able to the ſame cuſtoms and duties on import and export ; and 
& prohibitions, &c, allowances, Cc. and cuſtoms, Ec. ſettled in 

fiend at the union, ſhall after take place through the whole 
uted kingdom, except the duties on export and import of par- 
ur commodities, from which any ſubjects of either kingdom 
® cxempt by their private rights, which ſhall remain intire, Sc. 


dont any licence from the hawker's office, 1 Bl. Rep. 364.“ 


No Scotch cattle carried into England yall be liable to other 


ts than the cattle of ZEnglgnd are. 


When 


By 10 20. all offices, juriſdictions, c. heritable, or for 


| Notch manufactures may be vended in England, by wholeſale, 


Sg 
* 
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able to the ſame exciſes on all exciſeable liquors, except that; 


| 85. 4 d. Scotland's quota ſnail be 48,0001. free of all charges; and 
ſo proportionably, to be collected as the ceſs now in Scotland. 


* Vide; Geo. 
2. cb. 20. 
ſect. 3. 


eg: C0 TL Ain 

When oats are at 15s. ſterling per quarter, or under, 25, 6d. fer 
quarter ſhall be paid for oatmeal exported, as long as rewards are 
allowed for the exportation of other grain, and the beer of Scotland 
ſhall have the ſame reward as barley. ,. ; 

And the prohibition in Scotland of importation of victuals from 
Ireland, or other place beyond ſea, ſhall remain, till more effectual 
proviſion againſt ſuch importation. 

By art. 8. foreign ſalt imported in Scotland ſhall be charged 
with the ſame duties as in England, and fo ſhall ſalt made in 
Scotland, if uſed for fleſh exported, or proviſions of ſhips, (5c, 

And the laws in Scotland for curing, Qc. herring, white-fiſh, and 
falmon with foreign ſalt only, Qc. ſhall be continued, ſubje to alte. 
rations by the parliament of Great Britain, and fiſh ſo cured, Ic. ex. 
ported from Scotland, ſhall have the ſame premiums and drawbacks 
as from England. e 

And there ſhall be allowed 10s, 5d. per barrel for white herring, 
and gs, per barrel for beef and pork, ſalted with foreign ſalt, ex. 
ported from Scotland beyond ſea. | 

By art. 17. the ſame weights and meaſures ſhall be uſed 
through 'the united kingdom as now in Zngland, and ſtandard; 
ſhall be ſent from thoſe kept at the Exchequer at Weſtminſter to be 
kept by thoſe burghs in Scotland, which have now of right the keen 
ing of ſuch ſtandards, ſubje& to regulations by parliament, 


(D. 8.) Taxes, 
By art. 7. all parts of the united kingdom ſhall be for ce 


gallons barrel of beer and ale Engliſh, being 12 gallons Kot 
preſent meaſure, ſhall pay but 25. on the account of the preſer 
exciſe, which after the union ſhall take place on all other liquo 
as ſettled in England, Et | 7 
But by art. 9. when the land tax in England is 1,997,763 


And by art. 8. Scotland ſhall be exempt from the duty on home 
made falt for ſeven years, and after from the duty by the . 9 & 14 
IW. z. of 25. 4d. per buſhel, but ſhall pay if imported into England. 
So by art. 10. from duties on ſtampt paper, vellum, and parct 
ment, by the acts then in force, . 
By art. 11. from duties on windows and lights, which detet 
mine I Auguſt, 1710, | | | 
By art. yY from dutics on coals, culm, and cinders uſed 
Scotland till 3 September 1710. 
By art. 13. from duty on malt till 24 June 1707; and by « 
14. during the preſeut war. | 1 
By art. 14. from all other duties laid on before the union, 
cept thoſe conſented to in this treaty. r 

So by art. 15. Scotland ſhall have 398, o8 5. 10t. as an ed 
valent for the cuſtoms and exciſes, with- which Scotland after © 
union will be liable towards the debts of England, (the cuſtoms « 


Seatla 


4 


Ly 


f 


8e OT IL A N D. 


18155 59l. per annum, the exciſes in Scotland 33,500). per annum, 
«1 thoſe in England 947,6021. per annum,) to be applied, &c. 


{D. 9.) Laws 


they are inconſiſtent with any article of the union ſhall ceaſe and 
t wid. 


aciies to which Scotland is liable, ſhall be the ſame in Scotland 


te. $10 England. 3 = . 
But by the ſame art. all laws in Srotland, not inconſiſtent with 
c 


kit aterable by the parliament of Great Britain. 
And the laws which concern public right, policy, and civil 
gement, may be made the fame through the united kingdom, 


except for evident utility of the ſubjects of Scotland. | 

The ſtatute of limitations extends to bar plaintiffs reſident in 
wand. 1 Bl, Rep. 286.* | 

If money is left in truſt to be laid out in lands in Zng/and for 
4, Hr. and by act of parliament it is ſecured on A. 's eſtate in 
wand during his minority, it is to be conſidered as an eſtate in 
glad. Marquis of Annandale v. Marcbiongſe of Annandale, 
I. 751. 2 Vezey, 381.) | 
The purchaſe-money for heritable juriſdictions, whilſt remain- 
g in the Exchequer in England, eonfidered as real cltate in Scot- 
jad, [bid.] | | | 
'Þy flat. 13 G. 3. c. 31. perſons againſt wiom warrants are 
rd by juſtices in England for offences, who ſhall eſcape into 
lend, may be ſent back by Scoich juſtice to the county where 
Ince committed; and ſo, vice verſa, from England to Scotland] 
[Perſon ſtealing in Scotland may be tried where he is found with 


mY 


* 


(P. 10.) Courts. 


by ort. 19. the court of ſeſſion, or college of juſtice, ſhall re- 
«nll time coming in Scotland, as now conſtituted, and with C 


better adminiſtration of juſtice, as ſhall be made by the par- 
Wnt of Great Britain, | . 
Yore ſhall be named ordinary lords of ſeſſion but thoſe who 
* lerred five years in the college of juitice, as advocates or 
«al clerks of ſeſſion, or ten years as writer to the ſignet, 


d by parliament, | | 
the /. 6 Ann, 6, circuit ecurts ſhall be twice a year, as by 


Jn 20 fi. Car, 2, 3. 


+935 the qualification for ordinary lords of ſeſſion may be 


Yland being 30,0007. per annum, and thoſe of England | 


By art. 25. all laws and ſtatutes in either kingdom, ſo far as 


By art, 18, laws about the regulation of trade, cuſtoms and 
te treaty of union ſhall remain in the ſame force as before, 


bit no alteration ſhall be in laws which concern private right, 


goods in England, and vice verſa ; and ſo receivers of ſtoleu 


& 
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(D. 10.) 
a 1 « ourt of 
lame authority and privileges, ſubje& to ſuch regulations for ſeſſions. 


268 r, 
(D. II.) 30 by art. 19. the court of juſticiary ſhall remain in a1 «: 
Of juſtici- ſubiect . wen? i al tin 
ety 9 for as wa e without prejudice to other righ 
00. 12.) y art. 19. all admiralty juriſdictions ſhall be under the 1, 
Of admi- admiral or commiſſioners of admiralty in Great Britain. 
ralty. But the court of admiralty now in Scotland ſhall be continued 
and all reviews, reductions, or ſuſpenſions of ſentences in n 
time cauſes, till the parliament of Great Britain make regulation 
as expedient for the whole united kingdom, fo as in Scotland þ 
always a court of admiralty for determining all maritime cauſe 
relating to private rights in Scotland, 1 

And the heritable rights of admiralty and vice-admiralty 
Scotland ſhall be reſerved to the proprietors as rights of Property 
ſubject, in the manner of exereiſing, to the regulations of p- 

hament. : 5 
(D. 13.) By art. 19. all other courts in Scatland ſhall remain, ſubjes 
to alterations hy parliament. | 
And all inferior courts there remain ſubordinate, as now, 1 
the ſupreme courts af juſtice there; and no cauſes in Scotlar 
hall be cognoſcible in Chancery, B, R., C. B., or other court 
We/ſtminſter-Hall, nor ſhall they, or any court of the like natu 
have power to review the ſentences, Ec. in Scatland, or ſtop tl 


execution of the ſame. _. | | 
(D. 14.) By art. 19. the. court of Zxcheguer ſhall be in Scotla | 
Exchequer. having the ſame power as in England for deciding queſtions abo bnd 
the revenues of cuſloms and exciſes there. thu, 

And ſhall have the ſame power as the preſent court of Exh 13 

quer in Scotland of paſſing ſignatures, gifts, tutories, _ Ay 

By the flat. 6 Ann. 26. (till which by art. 19. the Exchey wk, 0 

before in Scotland continued) a court of Exchequer was erected 1 

Scotland. wy f Co | for 

- [Whether the court of Exchequer has the excluſive juriſdidt RY 
| + eancerning the revenue ariſing there (as on a bond to . 
duties)? O. Attorney general v. Lutwydge, H. 1729. Bu . 


; 280.] 


| . : 
Vide Admiralty per totum. Navigation, (A. B.)—Prerogats 
: * ( B. 1 .) 


„ . 
Vide fait, (A. 2.—F. 2.)— Proceſs, (A. 3.) 


The King's Seals. 
 Fide Jalicet, (K. 6. — Patent, (C. 1, &.) 


den AND SEIZURE OF FORFEITED 
SEARCH! GOODS. 
Vide Trade, (C. 6.) 
2 SEAT IN A CHURCH. 
fie Alion on the Caſe for a Diſturbance, (A. 3: )—ZEflife, {G. 2.) 5 
SECRETARY OF STATE. 
Vide Officer, (E. 8.) 
SECTA AD MOLENDINUM, 
Vide Droit, (H.) 
Ss E DEFENDENDO. 
Vide Fuſtices, (M. 18.) 
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a 
LS 


) Seigniorp: ectht hall * pow created; - 


In Capite. 
IGNIO RY imports the dominion or royalty which any one . 
8 has. And it is a ſeigniory in groſs, where the dominion is 


kunded in his perſon; as where a man holds of the king ia 
wie, or of a common F in . Co. L. 108. a. 12 Co. 
6. Hob. go. | 
Or when he has a royalty in reſpe& of an honour, manor, 
%, of which vide Honour. 

li the king creates a tenure of himſelf, without ſaying of auy 
wor, caſtle, honour, fc. it will be a tenure in capite, for he 
Kd of him as of his crown. Co. 2 108. a 12 Co. 135. 
1. 45. 

e che tenure be i in ſocage, 1 not in chivalry. Co. 

108. a. 

But where a ſubject creates the tenure, though the ſeigniory 
&erwards eſcheats, £7c, to the king, it will be a tenure of the 
Non of the King, but not in capite. Ibid. | 
do if the tenure be created by the king ut de manerio, fc. in 
we, the tenure will be of the manor, and the words, in capite, 
Li be rqjected. R. 12 Co. 136. | 

The king is lord paramount of all the lands in the hi gon. 

nf. 501. Vide Homage. 

do before the „. V. 3. 18 Ed. 1. 1. quia emptores 3 if 
i lubject had enfeoffed, Sc. another to hold of himfelf by ſuch 
* as he pleaſes, it was a me/ne ſeigniory in the feoffor. 

501. 

Ard if he had enfeoffed another, generally without mention of 
J tenure, the feoffee held of him by the ſame ſervices by 
Rich he held. 2 Inſl. 501. 

| So 


7 


- ſrankalmoigne) as near as it can. 2 Inſt. 502. 


election. R. Dy. 285. 5. 


So ſince the ft. quia emptores, if a tenant makes a gift ; 
n FFF 
Though the gift be tenend de capitali domino; for theſe wo 
ſhall be rejected. R. 4 H. 6. 20, 21. 

If the tenant had enfeoffed another only of part of his tee. 
ment, he muſt hold of his feoffor ; for the ſeigniory cannot be 
divided by the act of the tenant, and therefore there could nc 
be a feoffment of parcel to hold of the lord paramount. 


2 * - 65. | | 
et before the ff. quia emptores, the tenant might enfeoff ang. 
ther of the whole, to hold of the lord paramount. 2 fl. 65. 
But by the ff. quia emptores terrarum, if any enfeoff another » 
his tenements, or any part of them, the feoffee ſhall hold of the 
lord paramount by the ſame ſervices by which his feoffor held, or 
pro rata, if the feoffment be only of part. 2 Inf. 51. 
The tenure ſhall be of the next lord paramount. bid. 
And by the ſame ſervices, by which the feoffor ought to hold, 
if he was ſeiſed of the fee, or in his own right. 2 Inft. 502. 


Or (if it cannot be by the ſame, as where the feoffor holds in 


(B) how extinguiſhed. 


UT if the tenant enfeoffs the king, the ſeigniory is extind; 
for the king cannot hold of any perfon. Dy. 10. a. 

So if he gives to A. in tail, the remainder to the king in fee, i 
the king accepts the remainder. R. Dy. 154. 6. TS 
So if neannt paravail enfeoffs the lord paramount, the meſudl 
will be extinct, for the lord paramount cannot hold of any perfor 
more baſe. Dy. 10. a. | i 
So if a tenancy deſcends to the king and another, the king 
may compel the other to do the intire ſervice or not, at h 


But if the king afterwards enfeoffs another tenend” de capital 
domino per ſervitia-debita, the meſnalty and ſeigniory paramount an 
revived. 2 Inſt. 501. | | e 

So if the lord releaſes the ſeigniory to the tenant, or releal 
the land, the ſeigniory 1s extinct. Lit. ſ. 454. 

So if the lord paramount confirms the eſtate of the meſne, tt 
hold by ſocage, or a leſs ſervice, the tenant paravail, who hold 
by the ſame ſervices, after ſuch confirmation fhall hold by ocage 
Sc. 2 Inſt, gol. | | 
Vide more concerning ſeigniory in grant, (E. 4.) 


SEISED TO USES. 
Vide Uſes, (E.—F.) 


A 9. 
(A) Seifin in Fact. | 
(A. 1.) When neceſſary. 
EISIN imports the having poſſeſſion of an eſtate of freehold, 


or inheritance in lands or tenements. Go. L. 153. a. 

Seilin is in fact or in law. Co. L. 29. a. | 

Seitin in fact is neceſſary to make a man tenant by the curteſy, 
where it was attainable. Co. L. 29. a. Vide Eflates, (D. 1.) 

And to maintain an aſſiſc. 4 Co. 9. a. ide poſt, (C.) 

Or a writ of right. 4 Co. 9. a. 0 

So a writ of aiel mort d ancgſlor, Ic. 4 Co. 10. a. | 

And therefore where the /. 32 H. 8. 2. ſpeaks of ſeiſin within 
6o years for a writ of right, 50 years for a writ of atel, coſinage, 
mort d anceſtor, entry, Ic. within 30 years for an af/ize, it ſhall be 
intended of an actual ſeifin. 4 Co. 10. 4. | 


(A. 2.) What ſhall be a Seiſin in Far. 
A ſeiſin in fact ſhall be attained by an actual entry into lands 


or tenements. 

By an- entry into part in the name of the whole. 

8o a receipt of rents or profits will give an actual ſeiſin. | 

So if an heir demiſes for years, or at will, the entry of the 
leſſee gives an actual ſeiſin to the leſſor. ide Afize, (B. 4.) 

So a recovery and execution thereon give an actual ſeiſin. 
Vide poſt, (C.) | | 

A. dies ſeiſed of four houſes leaving daughters by his firſt 
wife, and his ſecond wife enſient with a ſon who is born, lives five 
weeks and dies; the mother, the daughters and the ſon live in one 
of the houſes, the tenants of the other houſes pay rent to the 
mother before the birth, during the life, and after the death of the 
ſon. This is actual ſeiſin in the ſon, and the premiſes deſcend to 
lis heir. Goodtitle v. Newman, H. 14 G. 3. 3 Wilſ. 516.] | 


(B) Seifin in Law. 
When ſufficient. 


Seiſin in law is ſufficient for an avowry upon a diſtreſs. 
4 Co. 9. 4a. Vide poſt, (E.) | 


(C)WihatSeifin ts ſufficient ta maintain anAſſife, | 
PHE plaintiff-in an aſſiſe muſt have actual ſeiſin of the lands 


or tenements for which he brings his aſſiſe; for it does not 
le of a ſeiſin in lw. Lit. ſ. 68 1. 4 Co. 9. a. | | 


What ſhall be an actual ſeiſin, vide ante, (A. 2.) 
| Ee And 
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the office of philazer. 


, 6 
e r 
And Abo, if the plaintiff in an aſſiſe enters, or takes the 
profits of the land, that is ſufficient for him to have a 
aſſiſe. 


80 if a man receives rent, that is a ſufficient ſeiſin to have an 
aſſiſe of the tent. 


So if a man' recovers rem, and the ſheriff upon a writ of exe. | 


cution puts him in ſeiſin of the rent, 

Though he puts him in feifin ouly by parot upon the land. 
2 Rol. 463-1. 40. 

Or by delivery of an ox, or other collateral thing i in the name 
of ſeiſin. 2 Rol. 464. J. 30. 463. J. 30. 33. . 

So if he has judgment for a return irrepleviſable. | 4 Ce. g. b. 
2 Rol. 4; SB 

So 1 ©; tenant, upon a . of rent, attorns to the grantee, 
and gives him money as parcel of the rent, that will be a ſufficient 
ſeifin. 2 Rol. 463. I. 22. 

So if he gives à penny, Cc. by way of ſeiſin, though it be 
not given as parcel 45 the rent. 2 Rol. 463. J. 25. 4 05 
10. a. 

Or gives an ox, cow, or other collateral thing, is the name of 
ſeiſin. 2 Rol. 463. I. 27. 464. J. 25. 

So if a man takes the profits of an office, that is a ſufficient 
feiſin of the office to maintain an aſſiſe. 

So if he takes 3d. of A. for a capias, it is a ſufficient ſeiſin of 
1 Rol. 270. J. 25. 

So if he takes 20s. of A. by way of compoſition for che fees of 
an office, R. 2 Lev. 120. 

Though the defendant had poſſeſſion of the office at the fame 
time. 2 Lev. 120. 

So if he puts his hand upon the mace, which the difſeifor of 
the office holds, and his hand upon the door of the houſe of 
commons, it is a ſufficient ſeiſin of the office of ſerjeant of the 
houſe of commons. e. 2 Lev. 120. 

So if he recovers damages in an action upon the caſe for lit 
fees. Dub. 2 Lev. 108. 

; $0 ſeifin of part of the rent is ſeiſin ſufficient to have an aſliſe 
of the whole. 4 Co. 9. 2 Rol. 463. . 50. 

So if a man grants Cord rents, an attornment by delivery of 
a penny in the name of ſeiſin is ſufficient for 11 the rents. 
2 Rol. 463. J. 35. 4 Co. N. J. 9.6. 

So if a man reſerves upon a leaſe for life or years, a quarter 


of corn for the firft 3 and afterwards 50. per annum, the 


ſeiſin of the corn is ſufficient for the 5os. rent; for the wholo 
ſtands upon the ſame reſervation. 4 Co. 9. a. 
So ſeiſin by the anceſtor is ſufficient in an aſſiſe by the heir 


F ide Aliſe, (A.) 
So in an aſſiſe of rent 15 a corporation ſole, ſeiſin by his pre 
deceſſor. 2 Rol. 464. J. 5. 4 


So ſeifin by wa id of be tenan Age is ſufficient for the 
lord paramount againſt the meſne. ol. 314. J. 47. 


+ & 
I'S 


8s E I 3 EN; . 


80 ſeiſin by the huſband binds the . and her heirs. 
10. 314. 51. 

So ſeiſin by tenant by the curtely binds the heir.” 1 Ro: 
I. J. 2. 


and before notice of the feoffment, i is ſufficient for the lord in an 
aſiſe againſt B., for till notice A. was Bis tenant, as to the avowry. 


2 Rol. 464. J. 50. 
80 Kinn by the hand of che diſcontinuee of tenant in tail, though 


them, 2"Rol. 464. J. 52. 1 Rol. 314. J. 51. 
So by the hand of a diſſeiſor, or other, who has a defeaſible 
tile, if it be without covin. 2 Rol. 464. J. 45. 1 Kol. 314. J. 


aterwards enters for the condition broken; ſeiſin of the ſervices 


1 . 10. where, after re-entry, he diſtrains. 4 Co. 9. b. Vi de 


f 80 ſcifin by the feoffee before the n broken. 4 Co. 
l. | | 3 
t if a rent becomes ſeck without the act of tlie party himſelf, 
leiſin before is ſuſfftcient for an aſſiſe afterwards; as if the lord 
of prchaſes, Ec, of the tenant paravail, whereby the ſurpluſage of 
the rent of the meſnalty is ſeck, ſeiſin before of the rent-ſervice is 
of ſußcient for that which is eck. 4 Co. 9. a. 
ne (D) hat not. 
UT a ſeiſin in law is not a ſufficient ſciſin to have an affiſe, 
of Vide ante, (C.) | 
of So an attornment to the grant of a rent, without payment of 


27 part, or ſomething given in the name of ſeiſin, is not ſufficient 
o maintain an aſſiſe. 2 Rol. 463. J. 15. 464. J. 20. 

Though he attorned by delivery of a penny, if it were not 
zren as part of rent, or in the name of ſeiſin. 2 Rol. 463: 


ſe BY 
So a diſtreſs for a ron. Caek, without more, is not a ſufficient , 
af in to have an aſſiſe. 2 Rol. 463. J. 43. 
ts. 8o ſeiſin of one ſervice is not ſufficient to have an aſſiſe of ano- 
ther ſervice, though it be inferior to it. 4 Co. 9. a. 
he As ſeiſin of fealty is not ſufficient to have an aſſiſe for rent. 


2 Rol. 463. J. 52. 

So in an aſſiſe for an office, it 18 not ſufficient for a ſeiſin, that 
lie goes to the place where it ought to be exerciſed, and demands 
bis ſtation there. 2 Lev. 108. 

Nor if he recovers damages againſt another in an action upon 
the caſe for diſturbing him in the exerciſe of the office. Semb. 
2 Lev. 108, 

So ſeiſin of ſervices, by the hand of a leſſee for years, is not 
kfficient for an aſſiſe a oo him in the reverſion, after the years 
pred. 2 Rol. 465. 1 Kol. 314. J. 45. | 
Vor. VI. 1 Or 


313 > Keibn given of ſervices by A. after a froffiment by him to B. 


the lord cannot avow. upon him, and there is no n between 


« If a man makes a Rollin of a ſeigniory upon condition, *” > 


before the feoffment is ſufficient ſor an aſſiſe after re-entry, 2 Rol. 
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| Se. 4 Co. g. a. 
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Or by the hand of a tenant at will. 1 Nol. 3 14. L 42. 

So ſeiſin of rent-ſervice is not ſufficient for a rent, which be. 
eomes /ech by the act of the party himfelf; as if the lord grants 
his ſeigniory, ſaving the rent, ſeiſin of the rent before is not fuf, 
ficient to have an aſſiſe of the rent, which is naw feck. 4 Ca 
| . b. s 
F 80 if a donor or leſſor for life grants the reverſion, ſaving the 
rent, Ibid. | | Weg 

So if a man makes a feoffment of land upon condition, and af. 
terwards the condition is broken, he cannot maintain an aſſiſe he. 
fore entry and a new ſeiſin obtained. Ilid. : 


(E) Mhat is ſufficient to make a Diſtreſs, 

UT a ſeiſin in law is ſufficient to have..a diſtreſs for rent, 

4 Co. 9: a. | 7 | 

So it is ſufficient for an avowry, c. for rent, or other ſervice, 
fince the /. 32 H. 8. 2. though that flatute ſpeaks of actual 
poſſeſſion within 40 years; for that ſhall be reſtrained to ſeiſin for 
an action, and not for a diſtreſs. R. 4 Co. 10. 

And ſeiſin of homage is a ſufficient ſeiſin to enable a diſtreſi 
for all other ſervices, ſuperior or inferior. R. 4 Co. 8. l. 
Bevil. 3 | | 

So ſeiſin of any ſnperior is ſeiſin of every inferior ſervice ; a 


if a man holds by e/:uoge and other ſervices, ſeiſin of e/cuage is ſci 


fin of homage, fealty, c. N. 4 Co. 8. b. 

So ſeiſin of homage is ſeiſin of fealty. 4 Co. 8. b. 

And if the tenure be by fealty and rent, ſeiſin of the rent i 
ſeiſin of the fealty. bid. | | 
And ſeiſin of the fealty is ſeifin of the rent. R. 4 Co. 8.6. 

So acceptance by the lord from his tenant of an horſe, Cc. for 
xent due, is ſeiſin of the rent. 1 Rol. 314. L 25. 

So if the tenant pays an amerciament ſor not doing ſuit, or 
iN a compoſition for it, it is ſeiſin of the ſuit of court. 1 No. 
His as. | 

So an attornment, or a recovery in avowry for any ſervice, is 4 
ſufficient ſeiſin of the ſervice. 1 Rol. 314.1. 17. 27. | 

So ſeiſin of any annual ſervice is Lila of all caſual ſervices; 


as ſeiſin of rent, ſuit, c. is ſeifin of eſcuage, homage, fealty, 


ward, relief, heriot-ſervice, ſervice to pale in the park, or coe 
the hall of the lord, &c. 4 Co. 8. b. ; 
But ſeiſin of a ſuperior ſervice is not ſeiſn of any inferior, which 
is not incident. [tid : . 
So ſeinn of any annual ſervice is not ſeifin of any other annual 
ſervice ; as ſeifin of rent is not ſeiſin of ſuit, work-days annually, 


(F) Diſſeiſin. 
(F. 1.) What ſhall be. 


[PHE preciſe definition of what conſtituted a difſeifio, fad 
as made the difſciſor the tenant to the demandant's 8 
1 8 5 


by x EE dts i K * ä ' „ 
5 1 


CLIO FX. 
though the right owner's entry was not taken away, is not now 
buen ; but it was, fome way or other, turning the tenant out 


of his tenure, and uſurping his place and feudal relation. It was a 


complicated fact, and differed from difpofeſing. The freeholder 
by diſſeiſin differed from a poſſeſſor by wrong, or mere intruder 
without inveſtiture. Taylor v. Horde, H. 30 G. 2. 1 B. AI. 


5 1 | 
| [Caſes where the true owner thinks ft to % h himſelf Med, 


in order to bring his aſſiſe, are very different from actual difleifins 


in ſpite of the true owner, #. e. from fuch diſſeiſins as made the 
demandant, and freeholder de Fado in ſpite 


diſſeiſor tenant to eve 
of the true owner. Thid ide Cowp, 702. 

Diſſeiſin at election is very different from actual diſfcifin, though 
the ſame term is applied to both. Zbid. 


Diſſeifin is the tortious ouſting of ſeiſin in lands or tenements. 


Co, L. 153. 3. | 
7 As if a man enters into lands or tenements, where his entry is 
J not congeable, and ouſts another of his freehold. Lit. 1 2 79: 
8 If he enters upon the poſſeſſion of a leſſee, this ouſts the leffor 
of his freehold. : ed 


, Though the leſſee continues payment of his rent afterwards, 
; Dub. 1 Rol. 658. J. ull. a 
So if a man diſturbs the entry of him, who has right, into land, 
y it will be a diſſeiſin. 1 Nol. 659. J. 15. 


be a diſſeiſin of the houſe. R. 1 Rol. 659. J 5. 
fo So if a copyholder leaſes by licence for years, and afterwardg 
pults his leflee, it will be a diſſeiſin to the lord. 1 Rol. 662. /. 47. 
5 80 it will be a diſſeiſin, though made by colour of _— - as if 
” tenant for life or years makes a feoffment, and the feoffee enters, 
: be will be a diſſeiſor. | 


8 ; own life, and the donee or leſſee enters, | f | 
"we $o if lefſee at will, or by ſufferance, makes a leaſe for years, 
* ad the lefſee enters. R. Cro. El. B30. | | 


over 7 the leſſee continues in poſſeſſion after' a fine, or ſurrender to 
the leſſor. | 
TRY ae 1 his term expires, after entry, or againſt the will of 
So if the king's patentee enters, where the king has no right to 
all 7 make a grant. | f ; | ; 
: If the eſcheator, or other officer of the king, ſeiſes the land 
vithout cauſe. |; 


the king upon falſe ſuggeſtion. 1 Rof, 658. J. 40. 
[f 3 demandant enters pendente lite. 18 | 
Or ſues execution after his releaſe given, after verdict, and be- 


fre judgment. 1 
8 EW Or 


If he cuts down trees contrary to the command of him who has 


nght. 
oY comes to an houſe that is locked up, and takes the door in 
his hand, and claims it in fee; though he does not enter, it will 


So if he makes a gift in tail, or leaſe for life, other than his | 


If a man, who has no right, obtains lands out of the hands of 
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Will be a diſſeiſor. Co. L. 57. ö. 1 Rol. 659. J. 50. 


But an act, wha does not ouſt him who has the freehold, 


it is no diſſeiſin. 1 Sal. 246. Co. L. 181. a. 


Or enters after a recovery utterly void, | 
If a ſheriff, upon a general writ, makes execution of other land, 

1 Rol. 664. J. 5. | 3 

So if an officer executes an office, to which another has aright, 
by appointment of the court, he will be a diſſeiſor. | 

If a woman takes dower, to which ſhe has no title, by aſſigu- 
ment of a guardian, ſhe will be a diſſeiſoreſs. 

So if a man enters by feoffment of a guardian. | 

If a guardian continues poſſeſſion after full age of his ward, he 


So if a man enters by releaſe of an infant, he will be a diſſeiſor. 

If he enters to make livery for him who has no right. 

If he enters by colour of a leaſe from the diſſeiſor after the entry 
of the diſſeiſee. 1 Rol. 662. l. 3o. Foun 

And every one will be a diſſeiſor who is particeps criminis ; as if 
a man commands another expreſsly to make a diſſeiſin. 1 Rl, 
663. J. 20. 25. 3 | 


If he gives aſſent precedent ar ſubſequent to the diſſeiſin. he 
If a leflee, guardian, tenant by elegit, c. makes a feoffment, | 
Ec. he will be a diſſeiſor, as well as the feoffee, Qc. who enters. A 
So if a leſſee attorns, or voluntarily pays his rent to a ſtranger. | 


So a feme covert, or infant, may be a diſſeiſor by actual entry, 1 


without her huſband. 1 Kol. 660. J. 30. *M 


Or if they agree to a diſſeiſin by another after the coverture de. p 
termined, or at full age. 1 Rol. 660. J. 23. Cit 8 
So if a man enters by a diſſeiſin, he will be a diſſeiſor, though ds 
he claims only for years; as tenant by ſtatute, in dower, e. nid 
where they have no right to it; for they cannot qualify their 
wrong. 1 Rol. 662. J. 35. 40. ; 6. 

If one parcener enters, claiming the whole, and takes the pro- 
fits of the whole, it will be a diſſeiſin of his partner. Co. IL. 373. 
b. 243. ba Vide Parcener, (A. 3.) | ; (4 

What ſhall be a diſſeiſin of a rent, vide Rent, (D. 2.) 


(F. a.) What not. 


though it be tortious, will not be a diſſeiſin; as if a commoner 
commands the owner of the ſoil not to cut down trees, whereupon 
he deſiſts, and goes off out of the land, it is no diſſeiſin; for he who 
0 right ſhall not be ouſted of his ſeiſin by parol. 1 Kol. 659. 
» IO, | - ; . 2 

So if A. enters upon the poſſeſſion of B. but does not expel him, 


So if a man makes a leaſe, off the land, to him who has the 
poſſeſſion, and rent be paid to him, it will not be a diſſeiſin with- 
out more. 1 Kol. 659. J. 40. 45. ide infra. | 

So if a man erects a ſhop in a vacant place of the king's manor, 
without paying rent, it will not be a diſſeiſin; for the king can- 
not be ouſted of his ſeiſin. 1 Rol. 659. l. 25. 3 

| | Thoug 


| 1% 5 
Though he continues in the ſhop after a grant of the manor by 


the king to another in fee; for the firſt being no diſſeiſin, the con- 


tinuance of the ſame act will not be ſo. K. 1 Rol. 659. l. 25. 


So if a man enters upon the land of A. in ward of the king, and 


takes the profits as owner, and continues the poſſeſſion after livery 
ſued by 4. it will not be a diſſeiſin, when the firſt act was not ſo. 
R. 1 Kol. 654. J. 30. 


\ 
$0 if tenant in capite deviſes all his land, which is void for a 
third part, and the deviſee enters, and makes a leaſe of the whole, 


it will not be a diſſeiſin; for he was tenant in common with the 
heir, and tenant in common cannot be ouſted without actual eject- 
ment, R. 1 Rol. 658. J. 45. Mo. 546 | | 


So though the deviſee levy a fine of the whole, 1 Rol. 6 58. J. 50. | 


80 a diſſeiſin of part of a manor, rent, c. if there can be a ſe- 
rerance, will not be a diſſeiſin of the whole. 1 Kol. 664. J. 21. 

So it will not be a diſſeiſin, where a man enters by ſuffcrance of 
the owner. 1 Rol. 659. J. 20. R. 1 And. 134. 

So if a leſſee continues in poſſeſſion after his term, without other 
act; for he is only tenant by ſufferance. 1 Rol. 659. l. ult. 5 

So if a ſtranger makes a leaſe by indenture to tenant by ſuffer- 
znce, without, ouſting the poſſeſſion, it will not be a diſſeiſin, 


though tenant by ſufferance pays him the rent upon the leaſe. 


R. 1 Kol. 659. J. 40. | 5 8 | 

So if guardian by nurture makes a leaſe to any one in poſſeſſion 
under the title of the infant, rendering rent to himſelf, which is 
pud accordingly, it will not be a diſſeiſin. 1 Rel. 659. J. 45. 

So if a man enters, claiming only a lawful eſtate, he will not be 
idillcifor, though he has no right to it; as if a man makes a leaſe 
to g. and his heirs for years, and the heir enters, claiming the term 
aich does not belong to him. 1 Rol. 662. J. 45. 
| Ifadeviſe be void for a third part, and the deviſee enters, claim- 
nz the whole by the deviſe. R. Cro. El. 641. | 

So if a ſheriff, r. does execution purſuant to his authority, he 
ll not be a diſſeiſor, though the judgment or proceſs was erro- 
keous. R. 1 Rol. 664. J. 5. 


As if the ſheriff makes reſtitution after a reverſal in error, with- 


aſcire ſacias againſt the terretenants who were not parties to the 
word, as they ought to be. R. 1 Rol. 663. J. 50. | 
Where an ejectment is brought, there can be no diſſeiſin. 
lor v. Horde, H. 30 G. 2. 1 B. M. 60,] | \ 

[Taking poſſeſſion under a judgment in ejectment is not a diſſeiſin 
he freehold ; nor can the true owner eld to make it ſo. For 
<entry is under authority, and Jawful, therefore not liable to be 
mihed by fine; nor can the true owner enter upon ſuch reco- 
"vr at a diſſeiſor. Jbid. *Cowp. 701.* | 85 


ec 


(F. z.) What ſhall be ſo, or not, at Election. 


v9 if a leſſee at will, or by ſufferance, makes a leaſe, it will not 
ſſeiſin but at the election of the leſſor. R. 1 Rol. 661. J. 25. 
Car. 302. Jon. 316. Vide Eftater, (H. 1, 2.) N 


* 
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rent to the leſſor, he will not be a diſſeiſor, but at the election 
of the leſſor. N. 1 Rol. 661. 4. 45. 


the leſſee, and then the wife enters, claiming her jointure, and 


8 E 15 1 X. 
80 if a man enters by colour bf a kaſe; which is wid, and pay 


Though he claims a leaſe for life, as well as where he claims by 

a leaſe for years or at will. R. cont. 1 Rol. 662. l. 10. Fi 
Afr „ <4 

o if A. makes a leaſe for years, and afterwards makes ; 

. and aliens the fet to B. who enters, and takes the rent of 


takes the rent, it will be 2 difſeiſin, or not, at the ele&ion of 3. 
I Rol. 662. J. IF, | 

So if a leſſee attorns, or pa pays his rent 6 a ſtranger without 
coercion, without more, it will not be a diſſeiſin, but at the cle. 
tion of the leſſor. 1 Rol. 659. 7. 17. 

So if a man enters, claiming as guardian, when he has ho right 
to be ſo, it will not be a diſſriſin, but at the election of the heir. 
1 Rol. 661. J 20. 

If he enters upon the land of an infant by his aſſent, for his al. 
Ent is void, 1 Rol. 661. l. 40. 


(F. 4.) Who ſnall not be a Diſſeiſor. 


So the king or queen cannot be a diſſeiſor. 

So a feme covert ſhall not be a Uiſſeiſoreſs by the act of her ful 
band, or a ſtranger. 1 Rol. 660. I. 5. 10. 

Though ſhe agrees to it yr the coverture g for her agree 
ment is void. 1 Rol. 660. J. 15. 2 

So an infant cannot be a Gkeilor by the act of a ſtranger 
though he agrees to it during his nonage. 1 Rod. 660. l. 25. 3 

Though the feme covert or infant be preſent, when the huſban 
or ſtranger enters, without more. 1 Kol. 660. J. 37. 661 
J. 12. 

So a feme covert by actual entry cannot make a diſſeiſin to t 
uſe of her huſband, or a ftranger. 1 Kol. 660. J. 50. 

So a corporation cannot make a diſſeiſin in their e 
pacity ; for the perſon who does the act is the diſſeiſor in his 
tural capacity. 1 Rol. 661. 4,5, 

So if a man commands A. to enter into land, when he has 1 


right, and A. enters accordingly, H. alone will be the diffi 
and not he who gave the command. 1 Nel. 663. J. 10. 15; (B, 
If a man leaſes the land of another for years off the land, andi 
1 enters, the leſſee alone will be the difſeiſer, 1 Ro 66 
« | 
Butif u lefer e will or by fuflerance makes « het for ys N 
the leſſor only will be the difſeifor. K. 1 Rol. 663. 1. 30. 40. "OY 
* He who enters under a void leafe, i is not a diflcifor, but ten I 
at will. 1 Wilf. 16.“ er 
Vide more concerning Sein in N (C. 33—E 22.) 7 
Krtitr Seiſin. =, 
Ton. 


vid Prerogative, (D. 59.) 


cheators, attornies, mayors, and bailiffs, are eſtabliſhed by act of 
parliament. bid. 


(B. 1, Kc.) 


oth is eſſential to be taken by, a witneſs. Cowp. 389. 


vere permitted at common law, and are Al permitted to be rom 
on the Old Teſtament, Id. Ibid.* 


dan. Vid. 1 Ath, 25. et ſeq.* 


| "2 
d i 1 Nos. 


Vide cn, (H. 9 8 20, 21. 25.)—Prerogetive, D. 68.) 


Vide Jar of the Peace, B. 12.) 


— of Felans Gcods. 
Vide Forſeiture, (8.4.7. 8. ) Fufticer, (Z.) —Pladr, (6.26) 


— ol forietted Goods, 
Vid: Trade, (C. 6.) 


— of Tempcralties, 
Vide Prereguti ve, (D. 23, &c.) | | 
S E MIN A R Y.. | o1 
Vide Popery, (B. 6% 5 
SEQUESTRATION. 
Vide Ghancery, (D. 5.) 


— = _ c R 
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SEREME N T. 


(a) When au Oath Wall be required. 


Ne oath can be required, unleſs it be eſtabliſhed by at of 
parliament, or by common law. 2 uff. 479. 
The -oaths of judges, counſellors, ſheriffa, ener- Merilk, eſ- 


When the oath of allegiance ſhall be required, vide Allegiance, 


ALA. 2.) How an Oath ſhall be taken,* 
On the principles of the common law, mo particular form of 


Therefore Jews, before their expulſion in 18th of Ed. 1 


*Turks may he fworn-on the Alcoran. Id. Ihid* 
*And Gentoos, according to the ceremonies of their own  reli- 


*The 


280 ; 


or other ſubject. 2 [nſt. 479. 


takes uſury, hears maſs, &c, 2 1ſf. 657. 2 Rol. 3og. I. 15. 2 


s E R E M E N N 


The teſtimony of a fectary, who refufed to kiſs the book, but 
whoſe form of ſwearing was by opening the book, and lifting u 
his right hand, has been admitted in a civil action. 2 Sid. 6. 


(B;) CAhen not, 


Br a new oath, not eſtabliſhed by the common law or authority 
of parliament, cannot be impoſed upon ajudge, commiſſioner, 
1 


Though allowed by the king's patent. Semb. per Coole, 
1 Rol. 5. 5 | 8 | 
; 1 addition to an oath, which is for the public good and 
due execution of his office, may be made by order of the king and 
the ſtate without parliament. Semb. Cro. Car. 26. | 
And therefore, by the common law, juramentum calumniz in 
cauſis ecclefiaflicis could not he required of laymen, except in can 
matrimonial et teſtament. 2 Inſt. 657. : 
Though allowed by the conſtitution of Otho, 21 H. 3. A. 1246, 
for a canon contrary to a ſtatute or the cuſtom of the realm has no 
force. 2 Inft. 658. | | | 
Though it ſeems to be warranted by the ,. 2 H. 4. 15. for th 
was repealed by the ff. 25 Hl. 8. 14. and 1 Ed. 6. 12. and thouy}, 
revived by the /. 1 H 2 Ph, & M. 6. was afterwards repealed by 
the „,. 1 El. 1. and continues repealed, 2 Inſt. 658, ( 
But it might be demanded of the clergy. 2 If. 657. 1 
And of a layman in a matrimonial or teſtamentary cauſe, for in 


theſe caſes the tranſaction is often in private. 2 It. 657, co 
So no perſon, eccleſiaſtical or temporal, ſhall be examined upon wi 
oath in an eccleſiaſtical court of his thoughts. 2 fl. 658. Vit % 
Prohibition, (G. 13.) 
By the /. 13. Car. 2. 12. no eccleſiaſtical judge may tender at cha 
oath ex officio, or any oath whereby any perſon may be charged to | 
accuſe, purge himfelf of, or Mics any criminal matter, that may oth, 
ſubje& him to cenſure or puniſhment. 8 
And therefore no one can be bound by the ſpiritual court to 8 
take an oath to preſent or accuſe himſelf. Hard. 364. $, 
Nor to make oath, that he will preſent upon ſuch articles inter 3 v9, 
alia. T1, bid. | Alas a * 0 
Nor to take an oath, except in a matter proper for the juriſdic- 0 
tion of the ſpiritual court, as in cauſa matrimoniaP vel tefdmentar. Sal. 
Hard. 364. 2 Inſt. 657, 1 Rol. 220. 2 Bul. 182, Vide Pre A 
hibition. (G. 4.) FE; | other 
Nor to anſwer upon a matter within their juriſdiction upon | 

oath before it be * woe by two at leaſt. R. Cro. El. 262. Pi 


Nor to anſwer upon a matter which ſubjects him to a penal lay, 
though the juriſdiction of the ſpiritual court be ſaved; as if h: 


2. Cro. 388. 1 Rol. 220. 2 Bul. 183. 

Nor to give an account of his faith. 2 Rol. 305. /. 35. 
Nor to anſwer to an accuſation of incontinency, Se. K. Cr 
El 201. , | „% | 
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Or of covin or fraud in a leaſe for ears. R. Hob. 84. 

Nor to anſwer to a matter, which, eing proved, will be a 2 
ſciture of his freehold. R. Sal. 5 50. 

Or a forfeiture of his bond. R. 1 Rol. 110. 

[The ſuppletory oath may be tendered to the party by the judge 
in the eccletiaftical courts, on a ſemiplena probatio in cauſa matri. 
moniaP. Williams v. Ofborne, Delegates, 1717. Str. 80. 

The exerciſe of it lies in arbitrio judicis. Ibid.] 

So an oath eſtabliſhed by a canon to make no alteration in the 
government o of the church by archhiſhops, biſhops, deans, arch- 
deacons, &c. is not legal. 3 Rb. 1186. I205. 

Nor an oath eltabliſhed by a bye-law of the dean and chapter, 
who have power ta make bye- laws, before an archdeacon ſhall be - 
admitted to his office, R. 2 Mod. Ca. 27. 

So the ſecondary of the king's bench cannot examiue e Upon oathy 
but the examination ſhall be in the crown-office. 2 Rol. 499. 

[An affidavit cannot be taken by a commilſioner who is the 
party's attorney, or his menial ſervant, or his agent in that cauſe ; , 
but if only agent in another, he may. Cockſedge v. Rickzwacd, C. B. 
P. 20 6. 2. Barnes, 45. ] 


(C) When required of 2 Peer. 


0 all lords of parliament in the trial of capſcs before them ſlall 
not take any oath. Seld. vo. 3. * 2. 1533. 

So by the antient law, when they auſwer as defendants in any 
court, the anſwer ſhall be, upon proteſtation of their honour, 
without oath. Cont. per juſt. but it was N. acc. in parliament, 2 Car. 
Jon. 154. Per Harcourt, Sal. 5 13. Seld. 3 vo. p. 2. 1335. 


Though the anſwer be to a charge againſt him; as in the Star- 


chamber, Sc. R. cont. Hut. 87. 


But a peer made chancellor, treaſurer, juſtice of the peace, or 


other officer, ſhall take the uſual oath of office. R. For. 152. 
So he ſhall take the oath of homage. Jon. 157. 
So if he wage his law, it ſhall be upon oath. Jon. 15 
90 if he be a witneſs. Fon. 153. Sal. 513. 3 5 Seld, 


3 vo. P. 2. 1535, K, acg. 2 Mod. gg. Acc. _ 314. b. in Mars. 
Or make an affidavit. Sal. 513. 


Or be examined upon interrogatories. MR. per Harcourt, 
Sal. 513. | 


And when ſworn, a peer puts his hand upou tlie 3 as 


others do, Dy. 314. b. in Murg. 
Pcyury, 5 8 Vide in Ju Hier 1 Peat (B. 104, fie, ) 


SERIEANT AT ARMS 
Vide Chancery, (D. 6.) 


SERJEANT AT LAW. 
Vide Ley, (D. 2, 3.) 


2dr 


S ER 5 E A N T x. 
Vide Hlonage, (F.) 


SE RVA MTS. 
Vide Fuftices of the Peace, (B. 58, &.) 


SERVICES. 


s te the ſervices or bears whereby lands are held vi 
Homage, (A. B. &e.) * 
How a ſeigniory ſhall be created by reſereation of ſervices, vide 


tory, (A. 
982 er Services in Copyheld, (K. 6M. 4 


W (3 K. 15. ie (Gy 


SO Vide War, (B. 1, Kc.) | 
| Knight's Service. 
| Vide Homuge, (G. 1, Kc.) 


AUlrit of Services. 
Vide Droit, (G.) 


| "$SEVBIONS 
Vide Afife, (B. 23.)—Fihioes of the Prax (D. to 8c} 


_ Seſſions of Parliament. 
Piide Parliamut, (Q.) 


s ETTLEME Nr. 
Marriage Settlement. 
Fide Chancery, (3 M. 3. 5.) (3. Z. 1, Kc.) 


Uoluntary Settlement. 
Vide Chancery, (3 M. 5. —4 H. 9.—4 9.7 # 


Settlement of the Poor. 
_ Fide Fuſtices of the Peace, (B. 71, &c.) ; 


6 
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SETTLED USE. 
Vide Her, (K. 5.) 
; 1 „ 
Pide At, (B. 10.)—Copyboll, (Q. Ala, &. 5.) 


—— ot Tithes. 
Vide Diſmes, (J. 1, 2.) 


SEWER 8. 
(A) Comiſſion cf Sewers. 
DW the common law the king might make a commiſſion for the 
ſurvey and repair of the banks, walls, and other fences 
againſt the ſea, before any ſtatute of ſewers. 10 Co. 141. 
rl N. B. 113. | „ 

But by the /. 6 H. 6. 5. it was firſt enacted, that cqmmilſons 
of ſervers be granted; and it preſcribes their form. 

And now by theft. 23 Hl. 8. 5. commiſſions of ſewers ſhall be 
directed in all parts in the realm, when and where need ſhall 
require, according to the tenor there enſuing, | | 

(B) To whom granted. 
BY the . 23 H. 8. 5. the commiſſion of Tewers ſhall be di- 
rected to ſuch ſubſtantial and indifferent perſons as ſhall be 
named by the lord chancellor, lord treaſurer, and two chief juſtices, 
vr any three of them, whereof the chancellor to be one. FE 

And by the ſame ſtatute, every perſon named a commiſſioacs 
ſhall attend the execution of the ſaid commiſſion. | 
And before he acts ſhall take an oath before the lord chancel- 
lor, or ſuch, to whom a dedimus potęſſatem is by him directed to 
take the ſame, or before the juſtices of peace at the quarter ſeflion: 
for the ſame county, truly tb execute the authority, Fc. 

And if any one ſits as a commiſſioner before he is ſworn, he 
forfeits 400. for every time; a moiety to the king, a moiety to 
him that ſhall fue, &c. 1 | 

And by the 11 25 H. 8. 10. any commiſſioner refuſing to be 

ſworn, the refuſal being returned into Chancery on the king's writ, 


- 


ſhall forfeit five marks for every Tuch contempt, unleſs * ſkew 
reaſonable cauſe to the chancellor for ſuch refuſal. 
But by the ft. 23 H. B. 5. none ſhall fit as a commiſſioner, not 
aving lands, tenements, or hereditaments in fee, in tell, or for 
life, of forty marks per annum, above all charges, to his own uſe, 
2 > „ 5 except 


, 


* 


$ 
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except he be reſiant in and free of ſome city, barough, and town 
corporate, and have mpveable ſubſtance of 100l. value, or be an 
utter barriſter at law, on pain of 4ol. a moiety to the king, 5 
moiety to the informer. ID 3 | 

By the . 25 H. 8. 10. none ſhall be bound to act in the 
commiſſion, unleſs he be dwelling in the ſame county, _ 

By the ,. 13 El. 9. no farmer for years of lands within the 
limits of the commiſſion ſhall intermeddle in the execution of the 
commiſſion, unleſs he have 40% per aunum freehold, and then 
anly as to ſuch lands which he holds not as farmer. 

And therefore, if a man be entitled to a reverſion, or re. 
mainder after an eſtate for life, of the annual value of forty 
marks, he cannot be a commmlioner, for he has not an eſtate in 
praſenti. Cal. 194. | | 
Zo if he be ſeiſed of franchiſes or liberties, if they are not de- 
miſed for the annual rent of forty marks, for though they are 
hereditaments, they are not of an annual value. id. 

Or if he be ſeiſed of caſual ſervices ; as homage, heriot, re- 
lief, Se. bid. 5 

Or if he be ſeiſed of an advowſon, for it is of no value. Jhd. 

So jointenants, or tenants in common, or parceners of lands 
of forty marks per annum, cannot be commiſſioners, for though 
they are ſeiſed per my & per tout, yet each has only a moiety, 
Cal. 195. . 

80 ky 2 feiſed in right of his wife cannot be a commiſſioner, /bid. 

Nor a man ſeiſed in truſt for another. bid. 

Nor a dean and chapter, mayor and commonalty, or other cor. 
poration aggregate feiſed jure incorporationts. bid. | 

So an alien cannot be a commiſſioner. Cal. 196. 

Nor a leſſee for years of a farm, unleſs he has alſo a freehold 
of 40l. per annum. Cal. 197. | | | 
So a diſſeiſce before entry cannot be a commiſſioner. Cal. 198, 

Nor a bargainee of lands before inrolment, though the deed be 
afterwards inrolled. Bid. Ray 

Zo a freeman of a corporation cannot he a commiſſioner, unleſs 
he be alſo reſiant within the borough, and have 100l. perſonal 
eſtate. Cal. 191, 192. 

If he be not actually admitted to his freedom. Cal. 190. 

And reſianey in law is not ſufficient, unleſs he he actually re- 
fident within the borough. Cal. 191. | 125 

Thiough he inhabit within the walls, if he be nat alſo witluo 

the precin&t and liberty of the borough. Cal. 192. | 

So if a freeman has no perſonal eſtate in polleinon, it is not 
ſufficient, though he has debts upon ſtatute, judgment, bond, or 
contract, to the value of 100. Lid. | | 

So if he has it not in his own right, though he is poſſeſſed of 
it in right of his church, or as a member of a corporation, Cc, 
Cal, 193. | 

Or as leſſee for years upon a demiſe. Cal. 196. 

Yet an utter barriſter may be a commiſſioner though he has not 
any lands. Cal. 198. 1 | 8 


—_ 
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80 a man may be a commiſſioner having forty marks or 
autum, though he be a villein. Cal. 196. 

Or be an infant. Cal. 202. 

So a woman may. bid. 

So a man who has lands in reſpect of his office; as, the war- 
gen of the Fleet, Qc. ſeiſed for life of an office, to which forty 
marks ger annum belong. Cal. 196. 

So a biſhop, parſon, Sc. feiſed in right X his alc 
al. 196. 

: So 4 is ſufficient if he have lands of forty marks, when he acts 
15 a commiſſioner, though he had not when the commiſſion werd 
granted. Cal. 198. | 

Or though he afterwards ſell them. 78d. 

80 if a freeman has 1001. perſonal eſtate, it is ſufficient in 
whatever place it lies. Cal. 193. | 

Or by whatever means he obtained 1 it. Cal. 193, Ec. 

But if a perſon not qualified act as a commiſſioner, he will * 
ſubject to the penalty, but his acts and deerees remain goods 
Cal. 203. | 


(C) Authority of the Commitioners. 
(C. t.) To what Things it extends. | 


D* the ft. 23 H. 5. commiſſions of ſewers ſhall be direQted i in 
all parts within this realm, c. 
And therefore all the Zngli/b ſea, being nfs regnum Angli ic, 
may be within the juriſdiction and extent of the commiſſion of 
lewers, Cal, 18. 
So the Iſle of Man, the Iſle of Wight, Wales, and other antient 
or new iſlands within the kingdom of England. Cal. 20. 
So lands deſerted by the ſea. Cal. 22. ; 
The ſhores and coaſts of the ſea. © Cal. 30. 32. 
The arms of the ſea, creeks, havens, and ports. Cal. 33. 
But the authority of the n ee does not extend beyond | 
tie limits of their particular commiſſion. Cal. 36. | 
80 land deſerted by or gained from the ſea after the commiſſion 
Ig cannot be within the juriſdiction of the ſame commiſſion. 

al, 38, 

90 the ſea, or creeks and bays of the ſea, are not within the 
ranagement of the commiſſion. Cal. 38. 

So lands deſerted, before they are got to be profitable, are not 
"thin the defence of the commiſſion. Cal. 38. 

And therefore the commiſſioners may build a wall, bank, c. 
br the advantage of the other country, but not for the defence | 

C the lands deſerted, till they are profitable. Cal. 38. 

The commiſſion of ſewers extends only to navigable ſtreams, 
= 3 two miles of London, Vide /t. 3 Jac. 1. 14 S 
4, Rep. 71 
„Vet if the _ communicate with a navigable renews or 
ith the ſea above the point where the tide ebbs aud flows, if bs | 
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Hall require, fc. 10 Co. 143. a. 


upon lands ſurrounded. Cal. 63. 
Dc. where they are decayed or totally periſhed, 10 Co. 141, 2. 


the town of C. abounds, the commiſſioners cannot make an ord- 


| for houſehold affairs, for they have no power but for drain! 


n 

be ufeful for navigation, and if the place over which the jurifdificr 
is exerciſed, be likely to be benefited, or be ſo in fact, the commil. 
fioners have juriſdiction. 2 Term Nep. g58.* | +88 


(e. 9.) What Defences they may mend. 


By a commiſſion founded pon the ft. 23 H. 8. 5. it is reeited, 
that foraſmuch as the <walls, 7, Suttors, fe wert, gotes, cakyer, 

bridges, ſtreams and other defences by the ſea-coaſt and marſh ground 
within the limits of A., &c. or the confines of the fame, by the rage of 
the ſea, or by means of wwenches of freſh water, having courſe to the 
fea, be fo lacerate, &c. <ve therefore have aſſigned you or fix of yoy 
(three quorum ) to ſurvey the ſaid walls, Wc. and the ſame cauſe is be 
made, correded, repaired, amended, put down, or reformed, as the caſe 


And therefore the commilſioners have authority for repairing 
the walls and banks of the ſea. Cal. 37, 38. 
And alſo the banks and walls of navigable and other river 
which have a courſe to the ſca. Cal. 52. 
So they. may reform ſuch walls and banks, if neceſſary, 
Ga ci, NEG. = 
So the commiſſioners have power of rivers, gutters, ditches, 
ponds, pools, ſewers, and ſtreams, Cal. gy, GW. 
So if a navigable river becomes dry, they may, for the benefit 
of the navigation, ſupply it with water from another river, which 
has a ſuperfluity. Cal. 62. 5 
Though the navigation be only for private boats for carriage of F 
the goods of others, for that is a common benefit. Cal. 62. 
So the commiſſioners have power of all bridges which ſtand 


So the commiſſioners may make de novo the antient walls, river 


So when they make a new wall, c. they may make any little 
alteration for the good of the public; as if a wall, Cc. muſt of ne- 
oeſſity be rebuilt, they may make it in a place more commodious 


for the level, for it is not a new invention, but an improvement of By 

the antient means for preſervation of the level. 10 Co. 142. 6. ſurvey 
But banks, walls, Cc. for fences of private grounds are ud 1 

We 


within the power of the commiſſioners. Cal. 54. 
Though they are made to ditches, gutters, or ftreams for ws 

tering or draining their private ſoil. Gal. 54. 5 
Or for inning and ſecuring of private marſhes, Zbid. oy 
So conduits, Ee. for private uſe or convenience, are not within 

their power. Cal. 60. 
So if the town of B. be deſtitute of water for cattle, Cc. and 


for the relief of B. Cal. 61. 
So they cannot make an order for conveying a river of on 
ſtream (as the cut from Ware to London, c.) to any town or cl 


and navigation. Cal. 62. 1 


* * N Th * 9 8 p han: ah * PTR f * 
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SEWERS i. 
| Nor for navigation of private boats for a man's private uſe. 
lid. 1 5 8 | | | . | 
a 8o it is not within the power of the commiſſioners to make new . 
works, where there was nathing of that nature before ; as ta make 
+ new cut from one part of an old river far ſeven miles to another. 

R. 10 Go. 141, 2. | 8 3 

Nor new drains, banks, or ſluices. R. Ma. 825. | 

So they ought not to make an antient wall, tc. de novo if by 
a reparation the peril can be avoided. 10 Co. 142. 5. | 


(C. 3s) What Annoyances they may reform, * 


So by commiſſion founded upon the 23 H. 8. 5. the eommiſ- 
foners have authority not only to ſurvey walls, Fc, but becauſe 
the common paſſages of ſbipe, boats, FFc. in rivers, Te, by means 
ſetting up and making flreams, mills, mill-dams, bridges, ponds, 2. | 
garths, locks, wears, flood-gates, and other like annoyances, be inter- 
rupted, Cc. the commyſſioners may cauſe the fame to be made, correfted, 
amended, put down, or reformed, as the caſe ſhail require, after theis 
diſcretions. 10 Co. 143. à. ; | TED 

And therefore commiſſioners of ſewers may throw down or, re- 
form all annoyances of late times erected to the prejudice of the 
public good. Cal. 54. pe 22? 

But the commiſhoners cannot pull down or reform any impedi- .. 
ments, c. but according to power to them given by ſome ſta- 
tute. R. 10 Co. 138. 3 | 

And therefore they cannot remove, Ee. any mill, cawſey, c. 
erected before the time of Ed. 1. if it be not afterwards enlarged. 

Or if it be afterwards enlarged, they cannot throw it down, 


en but only reform the enlargement. R. 10 Co. 138. 5. 
little CE Ye | | 
f ne (C. 4.) What they may do by a Survey. 
dious | 


at of I By commiſſion upon the 23 H. 8. 5. the commiſſioners may 
4. ſurvey walls, ftreams, ditches, banks, gutters, calcyes, ſewers, bridges, 
„ no: i "is Cc. and other impediments and annoyances aforeſaid. 

Aud by ſuch ſurvey they may inform themſelves what defences 
rant repair, or not. Cal. 81. ; Db 

What annoyances there are. Cal, 82 

In what particular the defect conſiſts. Cal. 81, 
pou materials or money ought to be provided for ſuch defects. 
4. 81. ; 
do by a furvey they may determine, whether a new ſluice, 
euer, or other defence is neceſſary, and in what place. Cal. 83. 
do they may direct the repair of a defence, which by ſurvey | 
Mears neceſiary, Cal. 82. t 
Or the removal of a thing which upon a ſurvey appears to be 
9 Voyance, oth. 5 

| AC. 5. 
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| {C. 5.) What by Jury. . 
So by commiſſion upon the „f. 23 H. 8. 5. commiſſioners are 
affigned to ſurvey, c. and alſo to inquire by the oaths of lawful me 
of the ſhire or place, where ſuch defaults or annoyances be, through 
whoſe default the ſame have one, who holds any lands, tenement, 
common, Qc. or may have hurt, c. by the ſaid walls, ditche,, 
ſervers, &c. | . => 8 
And therefore the commiſſioners ought to inquire by a jury, by 
whom any annoyances are erected, and they cannot determine by 
ſurvey, or otherwiſe, without inqueſt. Cal. 82. | 
By whoſe default a wall, bank, Ec. or other defence, is defec. 
tive. Cal. 83. ; | | | 
Who are liable to repair by preſcription, tenure, Cc. Cal. 8z. 
What lands lie within danger, c. and who is the owner, 
(c. 6.) By commiſſion the commiſſioners are authoriſed to male and di. 
| Jory, how red all writs, precepts, warrants, &c. to all ſheriff, bailiffs, officers, 
amoned, and other perſons within liberties, or without, &c. | s 
| *. And the ſheriff is commanded to cauſe to come before them, Qc. at tle 
3 days and places they appoint, as many Hongſt men of the bailiwicl, Cc. 
to inquire of the premiſes. | e | 


» #% , 


(D) Commiſſioners have a Court of Record, 
E 2, En what Caſes they have Juriſdiction. 


N OMMISSIONERS of ſewers are juſtices, and have a court 
C of record. Cal. 128. | © 
By the /. 23 H. 8. 5. the commiſſioners may hear and deter- 
mine all matters within their commiſſion, at the ſuit of the king, 
or of any other complaining before them, after the laws and 
cuſtoms of Romney March, and after their diſeretions. id: 
gf, (H. 1.) ES 7 5 
And therefore any perſon may prefer his bill of complaint be. 
fore commiſſioners of ſewers for a matter within the authority af 


the commiſſion. Cal. 129. 173. | of ex 
So if the goods of B. are taken upon a diſtreſs againſt 4 * / 
7 


though it be tortions, and without. authority of the commiſſion 
yet B. may have redreſs and his damages upon complaiat before 
the commiſſioners. Cal. 173. | 5 
So if an officer for a diltreſs takes more than he ought, the 
commiſſioners will oblige him to return the overplus. Cal. 174 
Or if the diſtreſs upon a town be levied upon one perſon, the} 
ſhall make the others contributory. bid. 75 ; 
If an officer buys timber, &. for the repair of a wall, Er 
Ne vendor ſhall have a remedy before the commiſſionen 
al. 175. | 1 | 
Or if he makes a trench, &:c, by order of the commiſſioners 
upon the land of another. bid. 


s K WE A 8. 


S0 hbomam, &c. may — (— * i; 2. 
Bunt for a collateral matter they have nat au rity ; av if A. 

de diſſeiſed of lands within the os err 

the commiſſioners cannot give reljef. 22 174. 


.not give B. damages for it. Tbid. 


(FY) When Coimiltiontrs map make 10. 
k. 1.) For chat Cauſes, | 


BY commiſſion, „the commiſſioners may reform, pair, 6 
walls, ditches, gutters, ſeauers, Ce. in all places nesdſul, and if 
nerd be, make new, and cleanſe, Ic. the trenches, ſewers, c. and 
amend, proſtrate, Ic. all mills, ſtreams, Ec. and other annioyances, 


cut money levied and paid in or about mating, Er ae , 
Ce. walls, ditches, fc. and other annoyances, : vgs 
And 0% may take as many carts, horſes, fc. and as many TY 


ſame —_— wages, [a * 

And a ſo take as many . woods, timber, &c. as for the r ſaid 
works, ſhall be ſufficient at a reafonable price, &c. 
So by the /. 23 H. * 5. the commiſſioners may every one have 
w, per diem, for every day they take pains in the execution of the 


Aelled by authority of the ſaid commiſſion, 
And they may aſſign of the ſame rates, taxes, £9. to the clerk 

er writing books 

penditors, and others, who ſhall take pains in execution on the 

amm ikon, 48 s they ſhall think reaſonable. a 6 


(E. 2.) How aſſeſſed, 


by commiſſion upon the ff. 23 H. 8. 5. the commiſſioners are 
thoriſed to inquire, fc. And all 277 (vis. who have or may 
tne hurt or loſe, Ec.) to tax, afſeſs, charge, Qa. after the quantity 
ther lands, tenements, rents by the number of acres, fc. after the 
of every man portion, profit, Ee, by ſuch, ways and means, Cc. 

Holl ſeem moſt conventent for redreſs of the prem iſes. 

and upon this the regular courſe is, that the jury preſent the 
nicular quantity of land, or other profit, that every one, who 
have benefit by the repair, or prejudice by the non-repair, 
within the level, and thereupon the commiſſioners make a de- 
e for the aſſeſſment of every perfon in proportion. Cal. 82. 

143. 4. 
ind it is ſufficient to charge the viſible owner or occupi:r ; for 


ſt A. 
iſſion, 
before 
it, the 

4. 
, thef 


U, E. 


ionen 


iſſionen 


to the commiſſioners. Cal. 111. 

alſo the aſſeſſment may be charged in general upon ſuch a 
, who may afterwards n it . themſelves, Cal. 
Ne 

or. VI. 18 U | Or 


e to the repair, Oc. 


Or if a wall, which 4. anght co repair, be 3 
whereby the lands of B. are ſurrounded, the r ee _ | 


Ge. And hear the accounts of collelors, c. for receipt and laying 


nen, fc. gs for ſuch W, Sc. Hall. fu ſuffice, paying for the 


anmiſſon, and one clerk 25. per diem, out of the rates, taxes, & e. 


and proceſs in the premiſes, and to collectors, 


e 13 not liable for the whole, he may be remedied by epplios- 
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Or the commiſſioners may afterwards make # decree for apper 
tioning it. Cal. 96, 977. 


. © $0 an. aſſeſſment upon one only within the level, where othen 


he ſhall be charged alone. Cal. 112. 10 Co. 139. b. 140. 


+ unleſs it be ſhewn that he has land rations chin, Ec. Cal. Bk 


* 


1 z W RA 3. 


: — 


CAr order to levy nine- pence per acre to be paid to the clerk, 
to be applied towards defraying charges in and rr 
ton of he commiſBn, is good. Level of Halls caſe, H. 13 6. 2 

. 1127. | ke FT 

But an aflefſinent upon à town in general, if it be not after. 
wards apportioned, is not good. R. 10 Co. 143. 4. R. 2 Cre, 336, 
2 Bul. 197/½ R. Mo. 825. | key 

Nor an aſſeſſment upon all the lands between ſuch a place and 
ſuch a place; for it muſt be upon each part in ſeveral. N. I. 


are in equal danger, or have equal benefit, is bad. R. 5 Co. 100 
Adm. 10 Co. 143. 7 NN ales ty 8 
Or an aſſeſſment upon a level, with direction to levy it upon 
one perſon. R. 2 Cre. 336. 
If an aſſeſſment be irregular, equity does not aid it, R. A. 
Ca. 94s 59 1 EL 
(E. z.) When the Charge ſhall be upon the Owner. 


If a man be bound by tenure to the repair of a wall, ſewer, & 


And every one will be bound to whem ſuch land come 


If. A. and all his anceſtors have time out of mind repaired, it iy © 
evidence of a tenure to repair. Cal. 8g. _ | the 
So a corporation may be bound by cuſtom to repair wit Pp 
ſhewing any lands by reaſon of which, c. Cal. 88. 4 
So if A. and others drain a level, and are allowed a third pa [ 
of the level, and thereupon: agree to repair the banks of tl T 
whole, they will be charged to do it; though thoſe, who den 8 
it, are not parties or privies to the agreement. R. Hard. 169. dc 
So a man may be bound by his covenant to repair. Cal. 90. 80 
And if the covenant be for him and his heirs, and aſſets deſce hos 
the heir will be bound. Cal. go. 1 441 
So if no one be chargeable by tenure, preſcription, or cull The 
to repair, the owner of the wall, bank, or other defence, may © 
charged for it. Cal. 88. 91. : 855 


Or he who has lands adjoining ; for a bank, wall, Cc. a 
the ſea belongs to him, who has land adjoining. Cal. 8. | 

' So a man who has the uſe or profit of the wall, Cc. orc 
defence, may be charged to it; as if a man has ſecurity by f 
defence, in his ferry, crane, piſchary, &c. Cal. 91, 92. 
But a man cannot be bound by preſcription to the repa'!, \ 


Though he has always repaired, and alſo his anceſtors; f. 

is only evidence that their land is liable. Cal. 88. 
So a man cannot be charged as owner, or having the uſe, \ 
except. where all others who have the uſe or profit, c. * 
charged in proportion. Cal. 92. Vide ante, (E. 2. HR 


-— 


s E Ww E R 8 
(E. 4) When upok the Level. | 
But where no one appears to be chargeable by Kaure; preſcrip- 


tion, cuſtom, or covenant; the charge Mal be impoſed upon the 
level, Cal. 113. 


rounded, or loſt. Cal. 113. 

Or if land liable by tenure, &c; eſcheat. Cal. 1 13. 

So if land liable by tenure, cuſtom, Qc. is not ſufficient, the 
reſidue ſhall be charged upon the level. Cal. 114, 115. 10 Ce. 
139. . 

Tt the hazard 1s manifeſt, whereby if a remedy be not imme- 
dately applied beyond what the land liable can ſupply the whole 
country, Nc. will be ſurrounded. Cal. 124. 10 Co. 139. . 

So if damage happens by inevitable accident without the fault 


level; as if it be by an extraordinary tide or flood. Cal. 114: 
R. 10 Co. 139. 


upon the level, Cc. Cal. 115. 
And alſo the maintenance of it afterwards. Cal. 115. 


(E. 5.) Who liable within the Level. 


Al perfons who have lands and tenements within the level, or 
profit apprendre, are liable to the tax aſſeſſed upon the level; if 
they may have benefit by the repair, or * by the non- 


repair, 
As if they have land, meadow, marſh, mill, wood, &c. 
Though it be his: glebe. Cal. 100. 
Though it be copyhold. Cal. 101. 
So land of the king, in eccleſiaſtical perſon, c. Cal. 100. 
So none can be exempt by cuſtom or preſcription. Cal. 177. 
vo a man who has a common, rent, Ic. or other profit ap- 
e out of land, may be charged to the tax upon the level. 
105. 107. 
Thee lord of a manor for his quit rents, rents of aſſize, c. 
al, 108, | 
So a man who has common of turbary, piſchary, Sc. Cal. 105. 
vs _ has a ferry. Cal. 105. © 85 
r a berty of tree is Fm roo cription. 
Cal. 106. „ : . ” 
A park or warren within the level. Cal. 106. 
So to extraordinary repairs, which tend to the benefit of the 


late for life, or years, may be aſſeſſed. Cal. rog, 110. 
Or for a new wall, ſluice, ſewer, Ec. Cal. 110. 


of, WW be aſſeſſed upon land not liable to be ſurrounded ; 
_ ae WY Pu of a public * Sc. Cal. 115. 
1 KE .U2 


Or if land liable by tenure, ait, cuſtom Oc. be "0 | | 


of the owner of the land liable, &c. the charge ſhall be upon the 


do the charge of a new wall, ſewer, or other work, ſhall be. 


inheritance, a leſſor, or reverſioner, or remainder-man after an 


80 to repairs for the benefit of the country in general, 2 _— 
So 
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K. 10 Ca. 143. 


or otheraviſe, or elſc auhere within the realm of England. 


 afſiſe, as oft as fhall be expedignt. 


ers to him may make diſtreſs upon the goods of the party for 


SEWER 8. 
So by ſpecial cuſtom which warrants a perpetual charge, a de. 


ceree may be made for Sam xa a Feen charge upon land * 
repair, "Frm Gal. 15 


But tithes not in 85 hands of a layman which ariſe upon land 
within the commiſſion, cannot be charged. Cal. 100. 

So the lord of a manor cannot he charged for the freehold of 
his copyholds. Cal. 103. | 

Nor a commoner after the corn ſevered 3 for it i but of ſmall 
value. Cal. 105. 

A reverſion or remainder expeRant after an eſtate · tail. Cal 106. 

Nor an annuity; for it does not iſſue out of aid, but charge; 
the perſon only. Cal. 105. 

Though the annuity be paid by a 3 which cannat be 
bound, but in reſpect of their poſſeſſions. Cal, 105. 

Nor proxies, ſynodals, Ec. Cal. 107. 1 | 

Nor a man wha has only a caſual profit; as a fair, market, C. 
Cal. 106, a 

Or an office, as town clerk, clerk of a market, c. though " n 
are canfined to a place within the level. Cal. 107. 

Nor a man who has only title of entry, or action. Cal. 10). m 

Nor a mortgagor for his title to redemption. Cal. 103. K 

Or a bargainee, before inrolment. Cal. 107. 

Nor a patron, founder, c. in reſpect of his advowſon, 5 up 

5 


W's” 107. 


So no one can be charged for reparation, &c. but where he C 
has a prejudice by the nuſance, Sc. or a benefit by the reformation, Car 


So to annual, or ordinary charges aſſeſſed upon a level, a re i * 
verſion or We after an eſtate fur liſe or years ſhall not be 
charged. Cal. 110. 

So mountainous or high lands which cannot be furrounded ſal C/ 


not be charged. Cal. 104. 176. 80 
So the commiſſioners cannot impoſe a perpetual charge upon le m 
land for repair, unleſs it be warranted * a ſpecial cuſton. Wl S 
Cal. 158. | Fithi 
So every perſon ought to be charged according. to the quantity "ce 
of his land, and-in proportion to his profit, &c. 10 Ca. 143 * 


Vide ante, (E. .) 
(Z. 6.) Remedy for Aﬀeſſment. 


By commiſſion * on the ,. 23 17. 8. 5. the commiſſoa 
. may afſ:ſs, diftrain, puniſh, Ic. as well within the limits accuſloutt 


And may di oo for arrearages of every ſuch callefion, tax, a 


And therefore where an aſſeſſment is made upon lands by a 
thority of the ſewers, the officer by warrant from the commiſho 


aſſeſſment. Cal. 141. 


8 ER W E A S. 
80 the collector or officer may diſtrain without an expreſs ware 
rant. Cal. 141. 


* 


4 


ſor the repair of any wall, ſewer, or other defence,” the cattle of 
a ſtranger, levant and couchant upon the ſame land, may be diſ- 
trained for ſuch aſſeſſment. Cal, 145: 

80 a diſtreſs may be taken upon the g 
to the aſſeſſment at any place within the limits of the coinmiſſion, 
though it be not upon the land aſſeſſed. Cal. 143. | 

So at any place within the kingdom. Cal. 149. 

So by the ff. 7 Ann. 10. the commiſſioners, or any ſix of them, 
by warrant under hand and ſeal, may give autliority to any per- 
ſon to levy money by them aſſeſſed on lands chargeable with fach 
ſele, by diſtreſs and ſale of the. goods of the perſon not paying, 
and the overplus, after the charges of diſtreſs and ſale, ſhall be 
returned to the owner. OI 


made by the commiſſioners for the ſale of them. Cal. 149. 
k Algp ys 
yon A. though levant and couchant upon his land. Cal. 145. 
151. | 5 . | 

So the goods of a ſtranger cannot be diltrained for an amer- 
cament upon A. for non-payment of a tax charged upon his land, 


{vant and couchant, upon the ſame land, Cal, 145. 


lets to pay at the time limited, he may be amerced for it, 


gal, 13, 135. 


n ma be fined for it. Cal. 13. 3 
Na. So by the ff. 23 H. 8. 5. if any aflefled, Sc. for any lands 
zithin the commiſſion, do not pay, c. according to the ordi- 

unce of the commiſſioners, the ; 
kal, for life or years, for payment of ſuch lot. 

And therefore, for non-payment of a ſeſs charged upon the 
F within the commiſſion, the commiſſioners may ſell the land, 
ar, 161 3 7 8 | | ; 

90 if a man be bound by tenure to pay fo much per annum for 
pair of the ſewers, and the commiſſioners make a decree that 


a, 16. Fe 
90 if an aſſeſſment be aſſeſſed upon a vill, Ec. in general, and 


thin the vil, for non-payment they may be ſold. Cal. 162. 
all „tenements, hereditamenis within the com- 


4. 162, 1 63. pr 2 | 
Aud now * he f. 7 Ann, 10. the commiſſioners may FEES 
lale of copyhold lands in the ſame manner as freehold for non- 


80 if an aſſeſſment be made upon land, liable to the repair, Sc. 


oods of any one charged 


So before that ſtatute, by expreſs warrant upon an ordinance | 


But the goods of a ſtranger cannot be fold for an aſſeſſment 


lable to the repair of a wall, Sc. for default of repair, though 


lc pay it at ſuch a day, for non-payment they may ſell the land, 
erwards by decree diſtributed among the owners of the lands 


hon, chargeable to the eſs, may be fold for nuv-payment, 


payment 


— 


LY If a man, aſſeſſed by the authority of a commiſſion, neg- (z. 3.) 
By fines, ; 
Amercila- 


80 if a collector, expenditor, or other officer, neglect his duty, ments, Oe. 


(E. 8.) 
Buy ſale of 
Io: 8 lands. 

aid commiſſioners may decree When land 


the lands from the owner and his heirs to any perſon in fee, in maybe ſold, 


When not. for non-payment of the aſſeſſment; as for not repairing of ; 


| 8 FE WE © * 
payment of the lot aſſeſſed on them, for ſuch eſtate as the owner 
had in them, or any claiming in remainder under him. 

Provided he to whom the ſale is made, before entry or percey. 
tion of the profits, agrees with the lord for his fine, who ſhall 
thereon admit him tenant. | 

But the commiſſioners cannot ſell land for other cauſe, 75. 


wall, c. which he ought to repair by tenure, preſcription, Ge 
Cal. 161. | "OY 

So if A, be bound by tenure, Qc. to pay 20s. per annum for 
repair, Ec. they cannot ſell the land for non-payment, 
Cal. 161. | 1 

Nor for non-payment of a fine, or amerciament, impoſed by 
the commiſſioners. Cal. 162. 

So they cannot ſell land which is not fpecially charged; a 
where the aſſeſſment is impoſed upon a town, c. no land within 
the town can be ſold. Gal. 162. 

Nor when an aſſefiment is impoſed upon the land without 
_ naming the owner ; for ſome perſon ought to be, aſſeſſed for ſuch 
land. Gal. 162. ” PR 

Nor when the land does not lie within the commiſſion, though 
it be charged by tenure or preſcription, Ec. to the repair of a wal, 
or other work which lies within the commiſſion. Cal. 163. 
Zo they cannot ſell in fee, for an aſſeſſment which may be f. WF  - 
tisficd by a ſale for years, c. Cal. 168. | 

By the. ,. 23 H. 8. 5. a decree by the commiſſioners for the BW -- 


9 SDS 11 


Who bound ſale of land on non-payment of the feſs, made and ingrofſed in 


by a ſale. parchment, and certified under their ſeals into Chancery, with 


the king's royal aſſent to the ſame, ſhall bind all perſons who, 
at the making of the decree, had intereſt in ſuch lands in poſſel- 
ſion, reverſion, or remainder, their heirs and feoffees, and not to be 
reformed but by authority of parliament. | 

And the ſame decrees ſhall bind the lands of the king, as vel 
as of any other perſon, and their heirs, for ſach their intereſt, ot 
any caſual profit whatſoever. 4 

And by this fat. the iſſue in tail will be bound by a ſale of the 
land of his anceſtor in tail. Cal. 166. | 

So, by ſuch a decree a feme covert, infant, and non compor, Wi 
be bound. Cal. 167. | Is 

So by the ft. 13 El. g. decrees being written in parchmen 
indented under ſeal of the commiſſioners, though not certinec 
into Chancery, or having the royal aſſent, ſhall continue in fore 
though the commiſſion be ſuperſeded or determined, till altem 
by ſubſequent commiſſioners. | 
But by a ſale of the land of a parſon, vicar, dean, biſhop, & 
ſeiſed in right of his church, his ſucceſſor is not bound; for i 
the ff, 1 & 13 El. they are reſtrained from an alienation u 
binds the ſucceſſor, Cal. 166. | 

So for non-payment of a joint-tenant, or tenant in comme 
of his part of an aſſeſſment, only his moiety of the land ſhal | 
fold. Cal. 167, 168. 5 PA 
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) Account of Officers. | 
Y commiſſion upon the H. 23 H. 8. 5. the commiſſioners may : ; 
B n faithful Keepers, bailiffe, ſurveyors, colle&orzs, 2 


and other officers, for the conſervation, reformation, or making the 


ſewer, CW. 5 | 
And commiſſioner ſhall have 48. per day while he labours in 

Ker tp, un... apa one clerk to be aſſigned 28. per da 

of the rates, Nc. aſſeſſed and the commiſſioners have power, out of t 

ſaid rates, Ic. to Mn to the clerk reaſonable ſums "a eoriting books 

proceſs, Ec, and to colledors, expenditors, Wc. as th 

reaſonable, | | | 


(6) Traverſe of a Prelentment. 


ut F any be aggrieved by a preſentment before commiſſioners of 
ch [ ſewers, he may traverſe the preſentment. Cal. 169. 17117. 
But a thing done þy the commiſſioners by their ſurvey is not 
2g" WH traverſable ; for they do that as juſtices, and it is the act of the 
al, Wh court. Cal. 172. | | | 
80 if they fine any for a contempt in court, it cannot be tra- 
{a verſed. Cal. 192. f | 
80 the traverſe ought to be taken before decree of the com- 
172 niſioners. Cal. 172. | h 
_ (H) Decrees of the Commiſloners. 
ofſel | ([ H. 1.) What good. 


make ſtatutes, ordinances, and provifions, for the ſafeguard, re- 
dreſr, Cc. 7 the premiſes, c. 4 2 — wn" ps Romney 
Marſh, Cc. =_ their own wiſdoms and diſcretions. 5 
And by the ft. 23 H. 8. 5. they may make laws, ordinances, 
id decrees, and do every thing mentioned in their commiſſion, 
cording to the true meaning of the ſame ; and the ſame laws, 
7. to re orm, repeal, and amend, as the caſe ſhall require. 
And therefore the commiſſioners may make rules, orders, and 
leres, in all caſes within their authority and commiſſion. 
+ what = they have juriſdiction, vide ante, (C. 1, &c. 
„K. 1, &c. | | 
And the orders and proceedings of the commiſſioners, as well 
2 comets itſelf, ſhall be in Engliſh, and not in Latin. 
nes a not require ſo ftri& a form as an indiament. 
78. | 


R. 1 Sid. 145. (k. > i 


miſes ; and may hear the accounts of all colleFors and other miniſters | 
for laying out money, Dc. for repairing, reforming walls, ditches, 


or any fix think 


BY commiſſion upon the f. 23 H. 8. 5. the commiſſianers may : 


Fi charges A. to the repair, it need not ſay, what eltate he 5 


# 


*- 


ci) Remedy for Default of the Commiſſioner; 


-attachment ſhall go againſt 
contempt. 1 Lev. 288. 1 Vent. 67. 1 Mod. 44. Ray. 186. 


repair in the mean time, and if found that he ought not, he fa 


140, 4. 43 - 


(H. 3-) Execution of Orders, 


Lo 


By commiſſion upon the ft. 23 H. 8, 5, the commiſſioner ar 
authorized to compel by diſtreſs, fines, amerciaments, and other 22 
ments, ways, or means, Ic. all they find negligent or rebelling in 
the works, reparations, Ce, ar negligent in the. due execution of the 


commiſſion. . 


(I, 3.) By Cerliorari-. 


FF the commiſſioners make an order in a matter out of their ju- 


riſdiction, the order may be removed by certiorari into B. R. 

and quaſhed. R. 2 Cro. 336. R. 1 Vent. 67. 
And if the commiſſioners proceed after a certiorari allowed, an 
Gn and they ſhall be fined for ther 


Though by the /. 13 El. g. the commiſſioners ſhall not be com- 
pelled to return any of their ordigances, laws, or doings, or ſuffer 
in their body, lands, or goods for that cauſe ; for this does not 
relate to returns to be made upon certiorari, but to the retum ol 
their decrees in Chancery. N. t Lev. 288. 1 Vent. 69. 

So if the contempt be outrageous, they may be impriſoned. 

1 Vent. 66. R. 2 Cro. 336. | Ned, 
Or indicted for a pramunire. Per Til. 1 Mod. 44. R. 2 Cr. 
336. | | 
So a certiorari hes to remove an order for appointing or removing 
a clerk, c. 2 Mod. Ca. 331. | 2 x 

And if the certiorari be quaſhed, another may be granted. 
2 Mod. Ca. 331. . e 
But where an order is made for repair upon an inqurfition 
finding that he oyght to repair, the court will not grant a ber 
trial, or quaſh the order, except where the party confents to the 


be reimburſed. 1 Sid. 78. 3 = 
80 if an order be good in part, it ſhall be eonſirmed for | 
much, though it be quaſhed for the reſidue. 1 Sid. 145 
So a certiorari cannot be demanded of right, but ſfrall be in the 


diſcretion of the court upon proper cauſe. 2 Mod, Ca. 33 . 
* | | U 


\ 


SEWERS, *. 


[Iſſues ſet by a judgment of the commiſſioners may be diſcharged 

on motion, though a certiorers would not he originally to remove 

their order. Rex v. Biſhop, in Sc, P. 1720. Bunb, 61.] PR 

| [If orders are removed by certiorari, and commiſſioners offer 2 
to try any iſſue defendant. will take, which he refuſes, the court 

will not thereupon grant procedendo ; but they will not file the 
orders, till the objections are firſt debated, that they may have 


it in their power to ſend them back. Rex v. Cann, H. 20 G. 2. 8 
Str. 1 . 9 . We 
III. 2.) By Action. 
80 an action lies againſt the commmiſſioners, or thoſe who act 
by their precept, if they "1 any thing out of their authority, 
- Cont. Mo. 825. | | „ eee | 
> % | A ORs Os w 
. — — —— 
a SHEEP EXPORT ED. 
5 Vide Fuſtices, (S. 10.) 
i 
N ide Viſcount, 
Sheriff's Court. 
5 | Vide County, (C. 1, &c.)—Caurts, (O. 4.) „ 
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iffer 8 Na, 5 
not 5 | | 
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og Mauigation of — 
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fit10n, . 
a hey . 8 Hon 
- V. ide Fuſlices of the Peace, (B. 43-)}—Leet, (L. 14.) 
— FP 
in th 8 I 'N Nr 


. 16 7 ide Excommengement, ( B. 3, Kc.) 


. 7 : 
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I _ Fide Waife, (H. 1.) 
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> a _ Vide Obligation, (C.) 
SLANDER. 
et a Common Perſon. 
* Vid. Asian upon the Caſe for Defamation, (D. I, wo. 
wy ; W -of a Peer. 
iii, ane wan the Caf © for Defamation, (B. 1, &c. Lila (C. 4 
— Of a Title. 
vide Aion upon the Caſe for Defamation, (C. 1, &c.) 
$ e . 
Vide Guardian, (B, 1, &c.)— Homage, (H.) 
EO DI ECM... 
Vide Prerogative, (C. 2.)—Uſes, (N. 2.) 
—— — departing without Licence, 
| Vide Juſtices, (8. 8.) : 
8-0-4. 16 1-7-4 
Vide Attorney, (B. 1, &c.) 
SOLVIT AD DIEM. 
Vide Pleader, (2 W. 29.) 
3-0-SC.E . 
Vide Fufticer, (8. 13.) 
800 LL” 8 
Cure of 
Vide Eccleſiaſtical Perſons, (c. Is.) 


| K 


5 


| SPECIAL. DAMAGE, 
Vide Aion onthe Caſe for Defamation, (D. 30,—G. 41.) 


SPECIALYSLEA. 
Vide Pleader, (E. 15, Kc.) 


SPECIAL'TY. 
Vide Dett, (A. 4. Temps, (G. 15.) 
8 Ra D-IS 
Vide Parliament, (G. 7, 8, 9.) 


SPIRITUAL LORDS - 
Vide Parliament, (D. 2,—G. 10.) 


SPIRITUAL OFFICES, 
Admiſſion to 
Vide Probibition, (G. 3 | 
| SPIRITUAL PERSONS. 
Vide Diſmes, (C. 2.—E. 2. 8.)—Pleader, (2 S. 239 
S PIRITUALTIES. 
Guardian of —— _ 
Vide Prerogative, . (D. 26, 27.) 
S$POLIATION. 

Vide Diſines, (M. 1.) 
SPORTS UNLAWFUL, 
Vide Fuftices of the Peace, (B. 42.) 
$PRINGING Us E. 

Vide Uſes, (K. 7.) 

8 PF X 
Vide Fuſlices, (M. 14.) 

8. TALLAHASSEE 
Vide Market, (F. 2.) 


STANDING MUTE. 
Vide Fuſlices, (X. 2.) 


STANDING SEISED i 
Vide Covenant, (G. 1, &c.) . 5 of 


300 _ STANNARIES. 
; Vide Courts, (L. 1, &c.)—Waife, (H. a.) 
8s TAR CHAMB ER. / 
Vide Courts, (K.) © 
STATE OFFICERS. 
STATUTE. 


| ( 
Vide Adtion upon Statute, Copybold, (N. O. —＋. orfeiture, (C. — : 
To ices, (S. 1, &c. Y-Parkament, (G. 10, &e.— R. 1, &c.— a 
Pleader, (C. 76.—2 8. 1, &c. . (F. 3. Prohi- ; 


bition, (F. 8,) th 
Expoſition of Statutes. 1 


Vide Parliament, (R. to, & t.) 
Vetital of a Statute. 
> Vide Afion upon Statute, (G. H. I. Pleader, (2 S. 3,) 
Repeal of a Statute. 
Pile Parliamem, (R. 9.) 
Statute of Diſtributions. 
Vide Chancery, (3 D. 1.) 


1 Statute againſt Gaming. 
a N Vide Pleader, (2 W. 26.) 


Statute of Limitations. 
Vide Chancery, (I. 1.—4 W. 17.)—Temps, (G. 1, ke. 
Statute? of Uſes. 
Vide Uſer, (B. 4, 2.) 


„„ STATUTE MERCHANT, 
| | „ Vide Statute . 


> * 


STATUTE STAPLE. 


4) Starut?-Merchant and Staple ; how bound 


V the /. 11 Ed. 1. de Aon Burnell, a merchant may cauſe. 
B his debtor to come before the pond the faple, fo. and 
make recagnizance of his debt, which ſhall be entered on the ral, 
with the ſeal of the debtor and the king, 1n cuſtody of the mayar, 


ff. | 7 Fae, , 

By the /. de Merc. 13 Ed. 1. he ſhall come before the mayoy, . 
Ec. or other ſuſhcient men ſworn thereto, if the mayor, Oc. 
cannot attend, and acknowledge his debt and day of payment; 
and the recognizance ſhall be 1nrolled, and the roll double, one 
part to remain with the mayor, Ac. the other with the clerk 
thereto named ; and the clerk ſhall make an-obligation, to which 
the ſeal of the debtor ſhall be put with the king's ſeal, c. of which 
the one part ſhall remain with the mayor, Sc. the other with the 
clerk. x | FAD | 

By which flatutes the mayor, with the conſtables of the ſaple, 
may take recognizances of merchants. of the faple for merehay- 
dize only of the ſame /aple, and not of others. Vide the ft. 23 
HK, 8.6... 
The clerk of the faple ſhall be named by the king, who m 
diſcharge him, and — another at his TID | FAN. HB. 5 

Or = king, ex gratia, may iſſue a writ out of Chancery to the 
mayor, bailiffs, Fc. to diſcharge him, and chooſe another, where 
he does nat dwell- in the town, or cannot attend his office. 
F.N. B. 164. £. 1 ith | a 

Or if he has not lands ſufficient to anſwer for miſcondu&. 
Hic. | OE» a Oh | | 

If the ſtatute be not made purſuant to the ſtatutes in any mate- 
rial part, it will be void; as if there be not two pads ſealed. 
Jon. 52, R. Gro. El. 233. 355. Bridg. 19. SES} 

Or with the feal of the king and the party. Win. 84. R. Mo. 


495+ | | 
If it be not before the mayor of the town appointed. to be the 
fape. Dal. 73. Bridg. 19. | 

Though he alleges a preſcription to take it, though this be evi- - 
lence that it was appointed by the king to be of the ſlaple. R. Dal. 


3 5 | 
py it be before the attorney or deputy of the mayor. Per Jon. 
in, 83, f 55 . Ix =_ | 
Or before one bailiff, where there are two; for both make but 
me oſficer. Win. 83, 84. | 1255 
If it be not inrolled. Win. 84. | q 
80 by the f. 23 H. 8. 6. no mayor, Ec, of flaple ſhall take any 
rcognizance, unleſs between merchants of the ſame /aple for mer- 
chandize of the ſame fan, lawfully bought and fold between them, 
on wy of 4ol. | | ; 
ut the omiſſion of a circumſtance not material does not vitt 
a; a0 if it does not particulariſe any day of payment; for then | 
| , | | it 


2 „ 


n 24 * ä 5 
* * 
* * . 
1 


SAT UT E- s TA PL E. 

it ſhall be paid preſently, R. cont. Fon. 1. R. acc. per 3 J. % 
52. Vin. 83. 1 Ch. R. 28. Bridg. 19. oy” 7 J. 
I it be infolled, though not by the hand of the clerk. Ju. 
83. | | | | 
by. the party be not a merchant. bid; | 

So: the conuſee may ſay, that the conuſor came before the 
mayor of L. without ſaying any thing of the ſtatute of Aden Bur. 
nell. R. Dal. 73. : ; 
So a ſtatute does not need a delivery; for it is matter of record, 


. Gro. El. 494- | | 
If a ſtatute be void, a ſuperſedeas of the extent may iſſue, 


- 


an. 1. 
Or the party may be relieved by audita querela. Jon. «2, 
R. Cro. 71233 355. Vide Audita Querela, (A.) 7 i 
So if a ſtatute, for want of a ſeal, Ic. be void as a ſtatute, it may 
be ſued as an obligation, R. Cro. El. 355. 494. 544. Mo. 0g. 
Gould. pl. 137. | | 7 


(B) Recogntzance. 


Y e . 23 H. 8. 6. the chief juſtice of B. R. or C. B. and : 
out of term the mayor of the faple- at Weſtminſter, and the 

recorder of London, may take recognizances under the ſeal of the 
party acknowledging, and the ſeal which the king ſhall appoint, 
and the ſeal and name of the chief juſtice, c. before whom ac 
knowledged. | 25 

The king ſhall aſſign one in the city of London, who, by hin- 
ſelf or deputy, ſhall write and inrol the recognizance in two rols 
indented, one to remain with the juſtice who took it, the other 
with the writer. N . | 

And at the requeſt of the creditor, his executor and adminſtre 
tor ſhall certify the recognizance under his ſeal into Chancery, on 
which the conuſee, Qc. ſhall have like proceſs, execution, and ad. 
vantage, as on a ſtatute-ſtaple. Jide for this, Lut. 430. 

But it is ſufficient, if it be found by verdict, that B. recognov 
fe debere 2001. without ſaying by obligation, or under ſeal, or /e 
cundum formam flatuti ; for it ſhall be intended in a verdict of ly: 
gens. R. 4 Co. 65. b. | | | 

As to other recognizances, vide in Obligation, (K.) 


(c) In what Manner a Statute or Reco: 
nizaͤnte binds. 1 


A STATUTE or recognizance is a preſent duty. TEES a” 
| If a ſtatute, recognizance, or elegi/, be extended, a reve 80 
ſion is left in the conuſor. Co. L. 22. b. | for fe: 


So if one ſtatute, c. ſubſequent to another, be extended, the If + 
conuſee has an intereſt in the nature of a reverſion. Seni. f conuſe 
Vientris, 2 Vent. 326. Vide poſt, (E. F.) | the m 

And if both the ſtatutes are extended and aſſigned to the fant 80 
perſon, the prior intereſt will be merged. 2 Vent. 327. Vit upon t 


* 


STATUTE-STAPLERE.. 


: -N 


(0) Execution'upon a Statute or Recogni- 


zaͤnce; in what Manner ſued. 


NV the /f. de Ad. Burn. 11 Ed. 1. & ds Merc. 13 Ed. 1. if the 

debtor does not pay, Qc. the creditor ſhall bring his obliga- 
tion to the mayor, c. who ſhall incontinent cauſe the moveables 
of the debtor, to the amount of the debt, to be ſold and delivered 


to the creditor by the praiſement of honeſt men, and the king's 


ſeal ſhall be put to the ſael, Tc. Ay: 3h i | 
And if the mayor find no buyers, he fhall deliver the ſaid move- 
ables to the creditor at a reaſonable price, Ec. 3 
And the mayor may cauſe the body of the debtor (if lay) to be 
committed to the priſon of the town till he agree the debt. : 
And therefore the mayor may make execution, where the conn- 


ſeelives, and has lands and goods within his juriſdiction. F. N. B. | 


131. D. | 8 
I (D. 2.) | Out of Chancery. 


Zy the ft. Ad. Burn. 11 Ed. 1. & Mere. 13 Ed. 1. if the (b. 
debtor have no moveables, of which the debt may be levied, or How the 
cannot be found within the juriſdiction of the mayor, he ſhall ſend recogni- . 
the recognizance under the king's ſeal into Chancery, and the Lance 


Chancellor ſhall direct a writ to the ſheriff to ſeize the moveable, 
or the body of the debtor (if lay) and make him agree the debt in 
the ſame manner as the mayor, if he had been in his power. 


So by the ff. de Merc. 13 Ed. 1. if the debtor agree not the 


debt in a quarter of a year, by ſale of his goods and lands, all his 
lands and goods ſhall be delivered to the merchant by reaſonable 
extent, to hold till the debt be levied. | 

By the ff, 27 Ed. 3. g. the quarter of a year is ouſted ; but ex- 
ecution ſhall be on a ſtatute-itaple as on a ſtatute-merchant, 


And therefore, upon a ſtatute-ſtaple or merchant, if execution 


cannot be made within the /aple, the recognizance ſhall be certi- 
hed by the mayor into Chancery, under his ſeal. F. N. B. 130. C. 
And upon a ſtatute-merchant a capias ſhall iſſue out of Chan- 


cery, returnable in B. R. or C. B. 2 Vent. 326. F. N. B. 130. G. 


Cro. Car. 451. 


Though a capias upon a ſatute-ſtaple ſhall be returnable in 


Chancery only. F. N. B. 131. D. Cro. Car. 451. 

So a certificate ought to be made under the ſeal of the deputy 
for ſealing obligations of ſtatutes. F. N. B. 130. F. 

If the firſt certificate omits part of the obligation, whereby the 
conuſee cannot have execution, upon affidavit a writ ſhall go to 


the mayor to make another certificate. F. M. B. 132. B. 


So if the Chancellor die, or be removed before the obligation 


upon the firſt certificate be delivered into court, if the name of 


the Chancellor be mentioned. F. N. B. 132. B. 8 


* 


D. 3. 
By levari. 


* 
— 


BTATVUTE- S TAPE. 


If the mayor, Ec. refuſe to certify, the conuſee may have 
writ. to him to make the certificate. F. N. B. W P. 


And if he dull refuſe, he ſhall ape an ali, Price, and a, 


tachment. F. N. B. 130. D. 244. E. 
So a recognizance upon the f- > 23 H. 8. 6. ſhall be certified ; in 


the ſame manner by the clerk of the inrolment, * fatute-ſtaple 


by the mayor. -L ut. 430. 


But if a recognizance was Certified before, it ought not to be 
certified again, without a ſpecial writ for that purpoſe, upon a 


affidavit that execution never, was ſued, F. V. Þ 139: "4 
will be 


80 execution in other manner than the fatuite 


void; as if a capias iſſues out of C. B. without a certificate into 
Chancery, tc. 2 Vent. 32 26. 


So if the conuſee in a 8 dies after a certificate 


and a capias, upon which the conuſor is returned non inventits, the 
executor of the conuſee ſhall not have an extend; facias, but muſt 


have a new certificate and capias. Cro. Car. 451. 

So after an extent ſued upon a ſtatute ſtaple, if the conuſee, 
Ec. die, the executor muſt begin de novo. Per 3 J. Gre. cont 
Cro. Car. 4 451. | | 


(D. 3. ) Execution out of Chancery. 


After the recognizancecertified into o Chancery, if the e 
be an ccclefaſtical perſon, a levari acias ſhall be awarded to lery 
the debt of his moveable goods; for his body ſhall not be _ 
F. NM. B. 37. D. Reg. 298. 5. 300. F. * B. 265. D 
266. A. 5 
If part of the debt be levied by levari Heels, an alias levari fa- 
cias may iſſue for the reſidue. Reg. 299. 6. F. N. B. 265. H. 

A levari facias againſt a clerk may be directed to the ſheriff, if 


In has a lay-fee z otherwiſe it ſhall be to the biſhop of the dioceſe, 


where his beneſice lies. F. N. B. 266. A. B. 

Or if he has benefices in ſeveral dioceſes, there may be a wnt 
for part to one biſhop, and another for the reſidue to the other 
biſhop. F. N. B. 266. A. | 

And when the biſhop's power was taken away, his tithes might 
be taken by the ſheriff upon an elegit. Hard. 65. 

So by the common law, upon a recognizance in Chancery, 2 


levari facias lies within a year againſt the recogaiſor, though lay, 


for the money mentioned in the recognizance de territ et c 
levand'. F. N. B. 265. D. Reg. 298. b. 

But after a year he muſt have debt upon a reeognizance at 
the common law; and now by the /. W. 2. 45. a ſcire ſaciu. 


Reg. 298. 6. 


And in lieu of a levari facias, by the /. IV. 2. 18. he ſhall hare 


an elegit. Reg. 299. a. | 


If the ſheriff does not execute or return the b facias, there 
fhall be an alas, pluries, and upon that an attachment againſt the 
theriff. F. N. B. 26 55 F. 1 


STA FYTE-8TABLE, 


$95 


the recogniſar be a laymany 2. cagiar fi lier ſhall be ayanied (P. 4) 
ot him, out of (HERE. + which, 1 7 * es Thall By — 
de returned in Chancery only. F. V. Fi 131, Q. e Lenk. 


The capias upon a tatute-merchant may be returned in B. R. 
r 
bo L upon 8 recagnizance before a chief juſtice, c. by 
the G. 23 H. 8. ſhall be returned in Ghancery. Lit. 430, 
| f 3 man be in priſon upon 8 ſtatute-merehant, he ſhall Have 


ſutenance with bread and water out of his goody, F. N; & 


* 
* - - 4 


Dae: mano gk d 
"And if he mayor or ſheriff refule it, a vrit ſhall be dre Sd 10 


him for that purpoſe. 


Upon a ſtatute-ſtaple, the capias i laicut alſo commands the (D. 5.) 
ſheriff qyod omnia terras et catalla, E c. per ſacramentum, c. Juxta By extend; 
wrum valorem extend: es appreciari faciat, et fradifo (the conuſee) Faciar. UE, 


lterari, &fc. F. N. B. 131, D. 21255 

Upon a ſtatute · merchant, after the capiar;fi laicus returned, an 
alias capias iſſues, reciting the firſt writ and return, which alſo 
commands gued corpus, Ac. in priſon cuftodiri faciat; ita quod per 
unum guarterium auni vi uat de ſuo, et habeat omnia bona et terras de- 
liberat' ut per ſe et ſuas de debita ſatisfaciat, et fi nan, fc. tune omnia 
bona, terras et tenementa (to the conuſee) {iberari per rationabile pre- 
jun extent” dend, ie Regs Jude Be 

And afterwards a pluries capias to the ſame effect. Reg. 
Jud. g. Pak. 


If upon the firſt capias Jaicus, the ſheriff commands the bailif 


of a liberty, who arreſts the conuſor, an alias capias goes, only to 
take the goods and lands. Reg. Jud. 68. gi „ 

And if all the goods and lands are not taken upon tbe firſt writ, 
there may be another writ for the other goods and lands, r eciting 


[After an extent on a ſtatute into one county, and aliberata re- 
tumed and filed, the comuſes may have an extent into another 


county, if the prayer for the ſecand extent was entered at the 
ume the firſt extent was taken out; otherwiſe not. Oatet v. Rp- 
binſon, 7. 7 G. Str. 461, Forts 373], . YE 
_ Ls Chancellor will give leave to enter the prayer nunc pro 
If he 2 no lands bat in a county palatine, the ſtatute ſhall 
be ne thither out of Chancery, to have execution. F. N. B. 
132. A, ' 
If he purchaſe lands after the acknowledgment of the ſtatute, 
they alſo ſhall be extended. Min. 83, 5 | 
After a writ of extent, the ſheriff ſhall take the conuſor, ſhall ex- 
tend and appraiſe his lands and goods, and ſhall make return 
the extent and appraiſement to the Chancery. F. N. B. 131. D. 
Vid: Execution, (C. 14.) „„ | | 


90 he ſhall extend a en or other rent, though the fla⸗ 
s and lands. 


ute ſpeaks only of s. R. Me. 32. 

1 Sp os ſcite to be appraiſed, before inguiſition found. 
Mo. 563. SOT | ; . n 
Vor. VI. + The 


s ©  $8TATUTE-STAFLE. 
© The inquiſition ought to find the certainty of the conuſor” 
| Eſtate; for if it ſays, „ it vi de i. 
_— Fox i ha * "Jo dead, et &t tempore recognition 
it fin at the conuſor is dead, 
de manerio de B., without ſaying of what eftate ; for if 


ki death. Dy. 8 
N IF it finds, that he was poſſeſſed of a term of fuch a date, &. 
which is miſtaken, it will be bad. R. Cro. El. 584. 

Or for a term diverſorum annorum adhuc ventur, without ſh 
the commencement or time of the term. R. 4 Co. 74. 

If it finds, that he was ſeiſed of a tenement, it is bad, without 
ſnewing how many houſes, lands, &c. Mo. 8. 

But an inquiſition need not find a certainty, of which it cannot 
be informed; and therefore, if it finds the poſſeſſion of a term 
adhuc ventur”, it is ſufficient,. Fog it does not ſay when it com. 

menced, or for how many years. R. Cro. 2. 584. Acc. upon a 
F teri facias, but cont. in an extent, 4 Co. 7 
D. 6.) Aſter an extent returned, a liberate al go to the ſheriff, re 
citing the extendi facias and return, and commanding, that be de- 
liver the goods and lands to the conuſee, 1 per extentum et pretiun 
illa habere voluerit. F. N. B. 131. D. Lut. 432 

Till a liberate the land is not veſted in the connfee. Dy. 67. . 

on. 
of But after 2 Bberate awarded, the conuſee may enter without 
8 , of the poſſeſſion by the ſheriff, Per 3 J. Garch con, 
Cro. El, - 

And, > ag execution will be good, though the liberate be not re 
turned, Semb. 1 Leo. 280. '2 Leo. 13. Dub. Godb. 82. Ac, 
1 Rol. 737.1. 55. R. 4 Co: 67. 4. 

And if it be returned, the conuſee ſhall be eſtopped to ſay, he 
had not poſſeſſion. R. Sal. 563. 

But a conuſee, upon a flatute-ſtaple or merchant, 127 pray 
r the extendors ſhall take the land at the value extended, (, 

290. a. 

2 a conuſee upon a recognizance by the /. 23 H. 8. 6: Ct 

290. 4. 

But not tenant by elegit upon a judgment or recognizance 1 
court. Co. L. 290. d. 

Nor in execution 1 2 a recognizance by bail, 2 Cre. 13. 

Nor in execution by elegis upon a recognizance in Chancery. 

R. Cont. 2 Cro. 13. 
The conuſee may pray, that the extendors ſhall take the land 
- 5 7 2 value extended, any time before his aceeptance of the land. 
* 
At the day of the return of the writ. R. 2 Cro. 13. Mes 


75 
d Though the conuſor dies before the return, and his heir is 
ward to the king. R. Yet. 55. 
But agreeing to * extent, the prayer is too late. 15 f. 
7. 15. * : | 


agar Tr for life, or in tail, the land was not ; extendible after 


3TATUTE-STAPLE 
As to an extent upon an elegit, vide in Execution, (C. 14.) 
As to the ſuit of the . * in Execution, (B. 3, &c.) 


By the ,. 32 H. 8. 5. if 
ment, ſtatute, or recognizance, ſhall be evicted without fraud or * 
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ds delivered in execution on a judg- 10. 7) 
rex . 


default of the tenant, who holds them in execution, before the ,11 04 


debt and damages are wholly levied, the recoveror or conuſee may 
have a ſcire facias againſt the perſon on whom the execution was 
firſt ſued, his heirs, executors, or aſſigns, of lands then liable, 
returnable in the ſame court forty days after the zefte and if the 
defendant makes default, or ſhews not cauſe, the chancellor, or 
juſtices of the court where the ſcire facias is returned, ſhall make a 
new writ of the like nature of the former execution for levying th 
relidue of the debt. | 

So if the conuſee after a /iberate enters, as he may, for that is 
tintamount to a delivery in execution. Co; L. 290.q 

If a diſſeiſor enfeoffs the king, who grants to A. and afterw 
grants the ſeigniory to B. who acknowledges a ſtatute upos which 
the ſeigniory is extended, and the land eſcheats, and then the diſ- 
ſeiſee recovers, the conuſee ſhall have a re- extent, though the land 
was not delivered in execution, but the ſeigniory. Co. L. 
290 % | Jo | 

So a conufee of a recognizance by the ff. 23 H. 8. 6. if he be 
evicted, ſhall have a re-extent; [bid 

So the executor or adminiſtrator of a recoveror, or conuſee, 
hall have a re- extent upon eviction. Til. Fn 

If the judgment be removed into B. R. by error, and affirmed 
there, he ſhall have a,ſcire facias out of that court. /bid, _ © 

So if the firſt extent or inquiſition be inſufficient, he may have 
a new extent. Co. L. 290. az Dy. 299. a. | 

But if by the eviction the party 1s not totally ouſted of his re- Þ 
medy for the reſidue of his debt, there ſhall not be a re- extent; when 
3s if a part only be evicted. * Co. L. 289. b. 2 Cro. 338. 

If all but one acre be evicted ; for if he has a remedy in preſenti 
vl futuro for the whole or part of the debt, he ſhall not have a re- 
extent. Co. L. 289. 0. 4 Co. 66. a. | 

So if he, who extends, be ouſted by a ſubſequent extent upon 
prior ſtatute, he ſhall not have a re-extent ; for after the former 
extent ſatisfied, he who extended firſt ſhall have it again. Co. 
J. 289. 3. R. 4 Co. 66. a. Fulwood. 

Or if he be ouſted by a woman who claims dower. Co. L.. 
289. 5. R. 4 Co. 66. a. 80 

Or by a leſſee for life or years upon a leaſe made by the conu- 
lor before the ſtatute. Co. L. 289. b. | | 

Yet by the ft. 8 Geo. 25. if before or after filing the liberate, it 
de made appear to the Chancery, that ſufficient has not been extend- 
ed or levied, Ec. or any lands, Ec. be evicted, the court may 
ward a re- extent, one or more, and a /iberate thereon. 

So after full ſatisfaction upon an extent returned and filed upon 
cord, there ſhall not be a re- extent. Co. L. 290. 4. 
| do after an extent filed, there ſhall not be a re- extent, though 


ercral lands are omitted. 1 Sid. 356. 
X 2 ; DO 80 


1 


-- 
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not. 


STATUTE-STAPLE. 


So in no caſe ſhall there be a re-extent, except where the ſuf 


extent was void. 1 Sal, 39. 


(E) What Jntereſt the Conuſee thall have. 
BY the ff. de Marc. 13 Ed. 1. the conuſee ſhall have ſeiſin of all 


the lands, Oe. 
And by the . 27 Ei. he ſhall have an eftate of freehold, 


And therefore he has guaf the freehold, of which he may main- 


tain an aſſiſe. 2 Vent. 327. 

So the conuſee may have gugſi a reverſion, and if there was a 
E leaſe, may diſtrain or have debt for the rent. 2 Ven. . 

2 Cro. 424. 477. Vide ante, (C.) 

"a a conuſee muſt attorn to a grant of the reverſion as a te 
nant for life or years. 2 Vent. 2 * 

So if a rent be extended, he may avow a diſtreſs for rent 
Dy. 105. b. Dal. 34. 

But a conuſee, in debt for rent, muſt 1 the extent and in- 
quiſition returned upon it, and it is not ſufficient to ſay, that it 
was delivered to him by extent. R. 2 Cro. 569. 

So a conuſee ſhall hold by virtue of his firſt extent till the debt 
be ſatisfied, though part be evicted for life or years, or by a for 
mer extent, after ſuch eſtate ſo evicted is determined. K. 4 1 
66. . 

Till the debt with coſts be fatisfied. 15 H. J. 15. b. | 

So a conuſee may aflign his intereſt, 4 Co. 66. Shin. 26;. 


Vide A. ronment, 9 '. 
h How his Intereſt hall be determined. 


UT the intereſt of the conuſee in the land determines by hi 
releaſe of the debt. 2 Vent. 327. 

So a releaſe to him, by him in the reverſion, merges his interel. 
2 Vent. 327. 

So if the conuſee purchaſes part of the inheritance, all his intercl 
is merged. 2 Lent. 327. 1 And. 266. 

Or takes a leaſe for years of the reverſton after an eftate for yea 
R. Pal. 272. 
Ne. thereby his intereſt is ſuſpended during the years. R. 1 

0. 477 

7 1 he may ſurrender to him 1 in the reverſton. Vide guru, 

(F.) 
Or forfeit his eſtate by a feofiment, c. 2 Veni. 328. Via 
Forfeiture, (A.) 

So if a fine be levied of land after a ftatute extended, and be 
years paſſed, the intereſt of the conuſee will be barred by ſuch fn 
and non-claim. 2 Lent. 329. 332. Vide Fine, (I. 2, 3.) 


If a conuſee purchaſes or takes a leaſe, Ec. of part of the 
tate extendible, his intereſt, by reaſon of the ſtatute, is extil 


"_ ſo entirely in the hud PRO or . — 
exten 
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STATUTE-STAPLE, 
extent of it is void, and a ſecond Lonkiſee” may extend. R. Pal. 


* the ey" of the conuſee hall be determined by ſatisfaction 
acknowledged upon record of the ſtatute, 2 Vent. 336. | 
So by ſatisfaction from the profits —_— 4 to the extended 
yalue, 2 Vent. 325. 

Or by accidental profits. 

But an extent ſhall not be determined as to goods c or land by 
eſcape of the conuſor. R. 1 And. 266. 

Nor by purchaſe of parcel of the lands, which the conuſor had 
t the time of the ee or ſtatute N R. 2 


Aud. 171. 


(G) Remedy it the Conulee be ſatisfied. 


F the conplee be ſatisfied his debt, by any accidental profit, or 
by perception of the profits, the conuſor ſhall have a ſcire fa- 
cas againſt him ad computandum,” 4 Co, 66, b, 2 Vent. 338, 

And upon ſuch ſcire facias the conuſee ſhall account 8 
to the extended value, and not according to the real value. 

And if by the extended value the conuſee be ſatisfied, the conu- 
for ſhall have judgment. 

Or if the conuſor pay all that remains due upon the account, 
with damages. 2 Vent. 338. 

80 if the conuſee be Catiafied by perception of the profits, though 
not by the extended value, the conuſor ſhall be aided in equity; 
but ſhall pay the coſts and damages which the conuſee ſuſtained, 
though they exceed the penalty of the original debt. 2 Vent. 

338. R. Hard, 136. 

And by a bill in 8 the conuſor ſhall compel the conuſee to 
_ —_— to the real value by him received. 2 Vent. 338. 

ard. 1 

But he conuſor cannot enter without a ſcire facias, though by 
Muxion of time the debt and damages may be intended to be fa. 
tied according to the value of the lands; for the conuſee ſhall 
hold, till not only the debt and damages, but alſo his coſts, labour, 
ad expences are ſatisfied, which ought to be aſcertained by the 
eam. court. N. 4 Co. 67, 6. 

So no one ſhall have a ſcire facias but the 8 ; and there- 

R. be if the conuſor, after the recagnizance, grants a rent-charge, 

ad the conuſee be ſatisfied, the grantee may diſtrain, and in re- 

flevin it may he tried, whether Tatisfied or not. N. Jon. 456. 
Cro, Car, 598. | 

Vide more concerning Statute Staple in Dett, (A. 3. )—Enfart, 
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% 
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ut Copyhald, (C. 5.—F. 2 5, Kc. )— Tuſlices of the Peace, 
r (D. 7.)—Leet, (M. 1.) 
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| 8 T E W ARX D. 
lord High Steward. 
5 | Vide Officer, (E. 4) | 


Steward of the King's Houſehold, 
£5 Vide Courts, (H.) 
t 
Stile of a Court. > 
Vide Gopyhold, (R. 8.)—Courts, (P. 6.) 


2 King's Stile. | : 
Vide Roy, ( SJ}: 


8 T 1 R. 


| Act of a a 3 
Vid: Abatement, (H. 50 —Condition, (L. 14.) 


S f C78. 


7 ide Parliament, (L. 11.) —Prærogative, 57 4 os —D. 3+ 35. 
— Trade, (A. 5, &c.) - War, (B 6, 7. ) 


SUBMISSION TO AWARD. 
| Vide Arbitrament, (D. 1, &c.) 


SUBORNATION. 
Vide Fuftices of the Peace, (B. 103. 105.) | 
8 U BP EN A. 
Vide Chancery, (D. 1.) 
® 8 | U B 8 FI D V. 
Vide Parliament, (H. 1 3. ) 


5 SUBSTRACTION OF TITHES.” 
Vide Prohibition, (G. 7. 


8 Uc ESS IO N. 
Vide Bien, (D. 1 } Franchiſes (F. 16.) 


SUGGESTION. 
Vid Grant, (G. g.)— Patent, (F 2.)—Probibition, (H. 2) 


2 
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8 5 ney Bui | — Dev, G. 11. Londa, (L. 3. Prars- 
4 ide 4 bade, S8, (C. 29 4 t- 


—_ 
* 


Continuance of Suit, 
Vid Plader V. 1.7 


Former Suit depending. 
Nie Chancery, (I. 1.) 


Surteaſing ot Suit. 
Vids Afton upon the Caſe upon Afampſit, (B. 1.) 
8VU-LT OF-COURT.. 
Vide Copyhold, (K. 13. 16, 17.) 
Avowry for Suit. 
Vide Temps, (G. 14.) 


Vide Fuflices of the Peace, (C. 2,—D. 3.) Parliament, (C. Pro- 
„ ceſs, (D. 1. 9.—E. I, )—Sewwers, (C. 6.) . £2 


Symmons and Severance, 
Vid. Afiſe, (B. 10.) | 


s UND A V. 
Vide Tempe, (B. 3 


er . 8 S*” "—_ Ld... W w 


|  _SUPERSEDEAS,. 
, I a priſoner be not charged within the times allowed by the 
rules of the court, he may have a writ of ſuperſedeas.*® 
*And when he is once ſuperſedeable, he always continues ſo, 
while he remains in the ſame cuſtody and under the ſame proceſs, 
| Term Rep. 591.* 1 | | 
But if a priſoner on meſne proceſs be ſuperſedeable for any ir- 
regularity, he cannot take advantage of that after he is charged 
n execution, if he had any opportunity of applying on that ground 
tefore he was charged in execution. Id. Ibid. br | 


Vide Audita Owerela, (E. .)—Certiorari, (E.—F.—H. 1, 2.) 
97 4 Q.)——Forceable Entry, (D. 28. Pleader, 


1 . 
42 
— 


| EOT ANTE T EOS 
Vide Fabia, of the Tau, (B. Th.) 


5UPERSTITIOUS USES. 
Vide Uſes, Ol + 08 


SUPPLICAVIT. 
Vide . 4 R. )—Forceabl Entry, (D, 16, 17.) 


8 VU ? P + A Y 
Vid Parliament, (H. 9, &c.—17.) 


SUPPOSATL. 

Vide Plauder, (G. 13.) 
SUPPRESSION OF RIOTS, &. 
Vide Forceable Entry, (D. 8. )—Fuftices of Peace, (B. 9.) 


SUPREMACY. 
Vide Prerogative, (D. 17.) 
des aborted re 


 8UR CONUSANCE DE DROIT COME CEO, Ke. 
111 Vide Fine, (E. 9. ) 


3UR CONUSANCE DE DROIT TANTUM. 
Vid. Fine, (E. 12.) 


„„ 
Vide Bail, (E.)—Chancery, (4 D. 6. 5) 


— of the Peate. ; 
} ade F. ei. Entry, D. 16, &c. uli, of Peace, (B. 5, 6,7. 17 


— Of good Behaviour, 
Vi de Juice. of Peace, (B. 5. 8.) 


Ee A CGE 0 N. 
Vide Phyjicians, (D.) 


SUR GRANT AND RENDER. 
Vide Fine, (E. 13.) 


SURPLUSAGE. 
Vide Pleader, (C. 28, 29.—E, 12.—8. 28, 29.) 


* 


PORE 313 
s8URTRIzZ E. N 
Vide Chancery, (4 D. 22.) 
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SURRENDER. | 
(A) Surrender, what fhall be, in Fact. 


Surrender is the reſignation of a particular eſtate for lifay- 
or for yours to him in the immediate reverſion or remaindet. 
Co, Lo $27 - | I 
3 ſhall be by expreſs words, or by operation of law. 
Co. L. 338. 4. | WW. . — 
An expreſs ſurrender does not require the word ſurrender, for 
any words tantamount are ſufficient, 2 Rel, 497, J. 55. „„ 
As if a leſſee grants that the leſſor ſhall have his land, or grants 
his land to him. 2 Rol. 498. J. 2. | So | 
Or grants to him totum ſlatum ſuum, 2 Rol. 497. l. 35. 
Or leaſes to him for his life. 2 Rol. 497. J. 15. „ 
Or, ſays to him, I agree yo ſball enter into the land. I Leo. 280. 
Or, I am content you "Ball | [4 it. R. Cro. El. 488. 
So a ſurrender will be good in the abſence of him to whom 
made, for his afſent ſhall be preſumed, Hf it does not appear to 
the contrary, Cont. per 3 J. Vent. acc. and the judgment of the 
3 7. was affirmed in B. R. but afterwards reverſed in parliament. 
3 bop 199, Sc. Sho, 297. 3 Mod. 297. 3 Lev. 284. Ca. 
151. | | 
9 - leaſe come into the hands of the original leſſor, by an 
agreement between him and the aſſignee of the original leaſe, 
* that the leſſor ſhall have the premiſes as mentioned in the leaſe, 
„ and ſhall pay a particular ſum, over and above the rent, an- 
« nually, towards the good-will already paid by ſuch aſſignee;““ 
this agreement will operate as à ſurrender of the whole term; 
and the ſum mentioned in the agreement will be conſidered as a 
ſum to be paid annually in groſs, not as rent. 1 Term Rep. 
u.. PR | | 
6,7 What ſhall be a ſurrender in law, vide paßt, (I. 1, 2.) 


) When without Deed. 


Surrender of an eſtate for life in land, by the common law, 
1 might be made without deed or livery, for nothing operates. 
but the reſtoration of the particular eſtate to him in reverſion or 
remainder, Co. L. 338. 4. 2 Rol. 498. l. 23. 40. | 
Though it was originally created by deed. Co. L. 338. a. 
80 A. tenant for life, reverſion to B. for life, they miglit join 
u 2 ſurrender without deed ; for it will be firſt the ſurrender 
of 4, and afterwards of B. 2 Rol. 498. J. 20. R. 2 Kol. 20. 
Cro, El 269. | 
a 


- 


$14 


2 Kol. 494. J. 44. 


of A. and a grantce of the inheritance makes a leaſe for 21 yea 


the inheritance, his intereſt will be merged. R. 2 Cro. 619. 


1 Bul. 33. 


8URREN D E R. 
So a jointenant might furrender to his companion (admitti 


| that he may ſurrender) without deed. 2 Rol. 498. J. 43. Vid 


fff, (E.) ; | | | 

So a leſſee for years might ſurrender by parol. R. 1 Ven, 
242. 272. - | | | 

[Leaſe by deed, for any number of years, may be ſurrendered | 
without deed, by note in writing, without ſtamp-duty. Farmer 
v. Rogers, T. 28 & 29 G. 2. 2 Will, 26.] | { 


| 1 
8 (C) When not. 
BUT by the common law, an eſtate, which lay in grant, and 
| could not be created without deed, could not he ſurrendered 
without deed. Co. I.. 338.4, | 5 
As, a corody, rent, &c. 2 Rol. 498. J. 30. | 
An office. 1 Vent. 297. | wh EY 
So if there be a feoffment to A. for life, remainder to B. for lo 
life, remainder in fee to C. though the remainder to B. com- 
enced without deed, it cannot be Benden without deed. Co, : 
L.338.a. R.per 3 J. 2 Rol. 20. | il 
So a leſſce for years of a manor could not ſurrender without ä 
deed. N. 2 Rol. 498. l. 35. . a 49- 
So a corporation aggregate cannot make a furrender of their 
lande without deed. 10 Co. 67. 5. ; | 1 
And now by the /. 29 Car. 2. 3. no leaſe, eſtate, or intereſt of life 
freehold, or term of vn, or any uncertain intereft, not being 494 
copyhold, ia or out of any manors, lands, Ec. ſhall be ſurren- ) 
dered, c. unleſs by deed or note in writing, ſigned by the party Y 
ſo ſurrendering, or his agent thereunto authorized in writing, or may 
by act and operation of law, 7 8 
| | ſurre 
befo1 


(D) What Eſtate may be ſurrendered. 


A Surrender regularly ought to be of a particular eſtate; as of 
an eſtate for life or for years. 2 Rol. 494. J. 27. 
So tenant by ſtatute-ſtaple, merchant, or elegit, may ſurrender. 


So a deviſee for ſo many years, till he receives fo much mo- 
ney, though he has only a chattel and no eſtate in the land 
2 Rol. 494. J. 40. | 
So if a leſſee demiſes to his leſſor for a leſs term rendering rent, 
he may ſurrender his reverſion to his lefſor, whereby the rent wil 
be extinguiſhed. 2 Rol. 494. J. 55. | 
So if there be a leſſee of a term to commence after the deat 


and then the leſſee of the future intereſt aſſigns to the grantee 


So a grant of the next avoidance will be ſurrendered by an . * fi 
ceptance of a grant of the next avoidance de novo. 


80 i amoy 
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8 U RRE N D E R. 


80 tenant in dower, or by eurteſy, may ſurrender, though their 
ellate is created by law. Co. L. 338. a. | 


80 an eſtate of a thing, which lies in grant, may be ſurrendered 
to the terretenant, though it be an eſtate in fee ; as tenant in fee 


of a common, rent, c. may ſurrender his intereſt to the terre- 


tenant. Perl. /. 58 5. 

8o the tenant in a pracipe, or aokis real os, though he be 
ſeiſed in fee, may furrender his eſlate to the demandant without 
livery. 2 Rol. 494. |. 30. ; 

So the tenant in a ceſſavit. Nu. 1 5 7. 58 5 


(E) What not. 


UT 2 a tenant in fee cannot ſurrender his eſtate ;; 
and therefore the very tenant cannot make a ſurrender to his 
lord. 2 Rol. 494. J. 23. 
Though he be the very tenant of the king. 2 Rol. 494. J. 25. 
So the diſcontinuee of tenant in tail cannot ne to the 
iſue in tail. 2 Ral. 494. J. 29. 
Ss a jointenant cannot ſurrender to his companion. 2 Rol. 


494: {. 10. 
So a tenant at will cannot ſurrender properly. 1 1 177, 8. 


So a right cannot be ſurrendered : and therefore a tenant for 


life being diſſeiſed, cannot make a ſurrender before entry, 2 Kol. 


07. L. 49. Co. L. 338. a. 
Nor a leſſee for years being ouſted. 


Yet if the leſſor waives his poſſeſſion, the leſſee, before entry, 5 


may ſurrender to him. Perk. ſ. 603. 

So if the leſſee enters and aſſigns to B. the aſſignee may 
ſurrender before entry, for the aſſignment gives him actual — 
before entry. R. 2 Rol. 495. 4 15. 


(F) To whom it may be made. 


A Surrender ought to be to him who has the immediate rever- 
hon or remainder. Co. L. 337. 6. | 
And to him who has the immediate reverſion or remainder, 3 a 
urrender may be, whether he has it in fee or in tail. 


80 if he has it only for life. 2 Rol. 494. l. 13. 


So a leſſee for years may ſurrender to him, who has the rever- 


fon only for years. R. Cro. El. 302. Adm. 2 Vent. 327. 

ing the leſſee be for ſeveral years, and the reverſioner has 
it only or one year, or a leſs term. Per Poph. and Fenner, 
Gro. El. 302. 


So if a ſtatute be extended, and wands there is dither | 


extent upon a later ſtatute, the conuſee of the former ſtatute 
may ſurrender to him who has the intereſt in the laſt extent ; 
for he has quaſ# a reverſional intereſt. Per Pen. 2 Vent. 327. 
And if the intereſt in beth ſtatutes comes to the ſame perſon, 
it amounts to a ſurrender of the former, Skin. 263. 5 
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SURRENDER. 
Ik a leſſee demiſes part of his eſtate to the leſſor, be may (ur 


render the other part ; for the reverſipn of that remains jn the 


leffor. 2 Kol. 494. J. 54- 1 
Bo if a leſſee for thirty years demiſes for ten years, both the 


lefſees joining in a ſurrender, it will be good; for it ſhall be con- ö 
ſtrued the ſurrender of the leſſee for thirty years firſt, and then of | 
the lefſee for ten years. Pl. Com. 541. a. ; 
So a ſurrender to an infant will be good; for his aſſent ſhall be | 
preſumed till a diſagreement appears. R. 2 Vent. 208, Ca. 
Harl. 151. 2M OL 3 u 
(G6) To whom net. y 

| | | | El 

Bo a ſurrender to him, who has not any reverſion in him, is 
void; as if a reverſion be granted to B. a ſurrender to hin re: 


by a leſſee before attornment (when the reverſion does not veſt thi 

till attorament) is void. Adm. Cro. El. 803, | 
So if a leſſeee for years to commence at Michaelmas ſurrender; 

before Michaelmas by deed, it is void; for till Michaelmas the 

leſſor had not any reverſion, in which it could merge. Co. I. 

338.0. Vids pol, (I,1.) 1 
So a ſurrender cannot be made, if the reverſion or remainder | 

be not immediate; as if a leſſee for thirty years leaſes to B. far 8 
ten years, B. cannot ſurrender to the firſt leſſor. Pl. Con. 541. a 


If a ſtatute be acknowledged to A. and another to B. and a 8⁰ 
fine levied by him in the reverſion to A. his eſtate is not merged; 80 
for the meſne intereſt of B. prevents the ſurrender of merger of of th 
his eſtate, Skin. 263. | | . So 

So a ſurrender to a leſſor, who diſagrees to it, will be void. BW of the 
Mar. pl. 10. 2 Vent. 207. | So 

rende1 

(H) Uihat will not be a Surrender, 1 

| | "I 

O if a lefſee, c. reſerves to him any part of the eſtate, it is of an 
not a good ſurrender ; as if he grants all his term to the leſſor, Or. 
except the laſt year, month, or day. N. 2 Rol. 497. l. 30. 498. b tbe 
J. 5. 3 Bul. 203, 4. 5 E | 80 f 
Or leaſes to his leſſor for his life; for he has a poſſibility to dle re 
have it again. 2 Nol. 497. J. 5. 10. . ate, 

So if the leſſee agrees with the leſſor. by parol, that he ſhall hare 80 i 

it rendering ſo much rent, it is not a ſurrender; for it appears nd aft 
that rent was intended to be reſerved, which cannot be by fardl but upc 

upon a ſurrender, and therefore it will be only a leaſe at will ay te 

e, a 


R. Dy. 251. 5. 2 Rol. 497.1. 45. 1 Leo. 177. | ; 

So if the leſſee demiſas to — 2 and the heirs of his body, 0 if 

i will not be a ſurrender ; for a ſpecial occupant is appointed BF "ends 

2 Rel. 497. l. 37. | | | Th 

| $0 if the lelſee ſurrenders to the leſſor to the uſe of another., 90 if 
the uſe cannot ariſe upon the eſtate extinguiſhed by the ſurroader. 
R. Pal. 35g. N 


a * a 


SURRENDER. = 
80 if the leſſee permits the leſſor of a manor to hold a court 


here, and ſays generally in his preſence, I have nothing to-do bere, 
10 no ſurrender. Semb, 1 Leo 280. 2 Leo. 49. | 


Or if the leſſor ſays I will have ſuch a chamber, and the leſſee 


agrees, and the leſſor puts his goods there, it is no ſurrender of 


that part, but. only a permiſſion to put his goods there. 3 Leo. 


214. Vide poſt, (J. 2.) R : 
Go if the leſſee delivers his leaſe to A. to deliver with all his 
fate to the leſſor, and A. does accordingly ; for he cannot make a 
ſurrender by attorney. R. Cro El. 488. | 
80 if a leſſee for years leaſes to B. for a leſs term, who regrants 
or releaſes to the firſt leſſee, it is no ſurrender ; but the firſt 


lefee ſhall have it for all the years. Adm. Cro. El. 302. R. Cro. 


El. 173. 


So if a leaſe be to A. for ten years, remainder to B. for twenty 
years, and B. releaſes all his right and eſtate to A. he ſhall have it for 


thirty years. Co. L. 273.6. | 
(D Surrender in Law. 
Cl. 1.) What ſhall be. 


O it ſhall be a ſurrender by operation of law, if a leſſee for life 
enfeoffs him in the reverſion in fee; for his eſtate will be merged. 
2 Kol. 496. J. 42. d 5 
So if he grants to him fatum flatum ſuum. 2 Rol. 497. J. 35. 
So if he enfeoffs huſband and wiſe, ſeiſed of the reverſion in right 
of the wife. 2 Rol. 496. J. 49. 


So if leſſee and leſſor join in a feoffment, it will be the ſurrender 


of the leſſee and the feoffment of the leſſor. Pl. Com. 140. b. 

So a feoffment by a leſſee for life to him in the reverſion is a ſur- 
tender; though the reverſioner be an infant. 2 Rol. 496. J. 42. 

90 if leſſee for life demiſes to him in the reverſion for the life 
of the leſſee, it will be a ſurrender ; though there be a poſſibility 
of en occupant. 2 Rol. 497. 1. 15. DF 

Or for the lives of the leſſor and leſſee ; for it can never revert 
b the leſſee. R. 2 Role 497%. l. 117. | 

80 if a leſſee for life or for years accepts a feoffment from him in 


the reverſion or remainder, that amounts to a ſurrender of his 


late, 2 Rol. 495. l. 25. | | 

90 if there be a feoffment to A. to the uſe of himſelf for life, 
ind afterwards to A. and his heirs, and A. by parol, without deed, 
but upon an agreement that the feoffor ſhall have it again, makes 
Inery to him upon the land, this amounts to a ſurrender of his 
late, and alſo to a feoſſment. N. Dy. 358. a. 

80 if lefſce for life accepts a leaſe from the leſſor, it will be a 
urender. Al, 59. | : 

Though the new leaſe be only for years. 78d. | 

$0 if leſſee for years accepts a new leaſe from his leſſor, it will 
& 2 ſurrender in law, for this affirms him able to make a leaſe, 
N. Pl. Com. 106. a. 107. 5. | . 

e Though 
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2 Kol. 495. J. 53. 2 Cro. 84. 
2 Rol. 496. J. 3. 
2 ſurrender immediately. N. 5 Co. 11. b. Cro. El. 522. 


tere ards done. Pl, Com. 107. ö. 


land, to commence at a certain day within the term. R. 2 Rl 


diveſted. 2 Rol. 15 J. 45. 


= SURRENDER. 
| Though the new leaſe be for a leſs. term. R. Dy. 146, J. 


Or by paro!, when the firſt leaſe was 5 indenture. Dy. 140, b, 


Though the new leaſe commence at a future day, it will < 


2 Rol. 496. J. 5. R. Mo. 636. 2 Cro. 84. Par 7519 
Though the new leaſe be defeazable. 2 Rol. 495. J. 40. 
Or upon condition to be void, upon ſuch an act, which is af. 


So if he accepts a leaſe at will. Mo. 637. | 

So if a leſſee for years, to commence at Michaelmas, before 
Michaelmas accepts a new leaſe to commence immediately, i it will 
be a ſurrender of the former leaſe, though it was. only a nei in. 
tereſt. Co. L. 338. a. 
So if before Michaelmas he accepts a new leaſe to commence 
alſo at a future day. Co. L. 338. a. D. cont. 2 Rol. 496. J. 10. 
D. cont. Dy. 58. a. Per Moile and Davers cont. but Priſot ac. 
37 H. 6. 18. a. Bro. Surrender, 21. Acc. 10 Co. 53. a, 67. l. 
Acc. Cro. Car. 502. 1 Kol. 728. l. 40. R. Cro. El. 522. 60s, 

So if a leſſee accepts a new leaſe de veflura terre, it will be a 
ſurrender. 2 Rol. 496. J. 20. 

So if he accepts a grant of eommon, or rent out of the ſame 


496. J. 20. 25. ( 
Or a leſſee for life accepts a grant of a rent, common, Ge. ao 
of the ſame land for life. R. 2 Cro. 177. lame 
Or a leſſee accepts a grant of the cuſtody of the ſame land 8 

2 Cro. 177. his le 
So if a woman, leſſee, takes huſband, accejtance of a new leaſe ſurre 
by the huſband will be a ſurrender. 2 Rol. 495. J. 50. 116. 
So acceptance of a new leaſe by parol by a corporation aggre- Or 
gate, which has a former leaſe, will be a ſurrender, though they ca- ner | 
not ſurrender without deed. 10 Co. 67. b. 2 Kol 
So if a leſſee for years accepts a new l from the guardian Or 
in ſocage. Semb, 1 Leo. 322. other 
So if the grantee of an office accepts a new grant of the ſane &. 1. 
office, it will be a ſurrender. Semb. 1 ent. 297. 80 2 
So if a corporation ſole leaſes to B. who is afterwards mad (ee ſha] 
head of the corporation, as a biſhop, maſter of an hoſpital, Ec 80 i 
his term is merged ; for he cannot have the term in his own rigtt bend 
and the freehold in another right. Co. L. 338. 6. E. 
2 


So if a woman, leſſor, takes to huſband the leſſee for je- 
Co. IL. 338. b. Semb. cont. 2 Cro. 275. 


(I. 2.) What not. l. Ale 


But if leſſee for life enfeoffs him in the remainder in tail, {ſtent of 
will not be a ſurrender; for by the feoffinent the ny 


— 


SURRENDER. 
Or j oins in a fine with him in the reverſion, or e ie for 
each gives that which he lawfhlly may. Semb. Cro. El, 688. 5 


So if a leſſee reſerves any intereſt in himſelf, It is no nee 5 


Vide ante, (H.) 
80 if the leſſor or reverſioner enfeoffs the leſſee for- years, fince 


the f. 27 H. g. to the uſe of another, his term is not ſurrendered 
1 for by the tune: the intereſt of feoffees is ſaved, 


wy by Kal. and lende conveys to the leſſee and nnotiber; to the 
uſe of Z. Dub. 2 Lev. 127. 


1 Sid. 7 
So if "oh new leaſe be void, acceptance by the leſſee 1 is no ſur- 


render, R. 2 Rol. 495. l. 45. Jon. 405 
So if the new leaſe commences after he death of B. it is no ſur- 


tender till B. dies; for he may ſurvive the firſt term. R. 4 Leo. 


4 So if a leſſee accepts a grant of a thing conſiſtent with the leaſe 
of the land, it is no ſurrender; as if the leſſee of a manor accepts 


for it is collateral. R. 2 Rol. 496. J. 30. Qu. Mo. 637. K. 
2 Cro, 84. 176. Hard. 47. 

Or the leſſee of a park n the grant of parker. __ 2 
Rl. 496. J. 36. 2 Cro. 177. | 

Or e contra. Cont. per 2 J. 1 Rol. 83. 


lame houſe, Hard. 47. 
So if the leſſor grants a rent, common, Sc. out of the land to 
lis leſſee, without ſaying at what time it ſhall commence, it is no 


16. 2 Ce. 177. 


mer leaſe are; for it ſhall be intended of all his other lands. 
2 Rel. 496. J. 13. 2 Gro, 177. 

Or agrees that the leſſee ſhall have part of the former 11 225 
other lands for a leſs term, and that it ſhall not be a ſurrender. 
R.1 Leo. 303. Cro. El. 173. 

$0 an agreement between the leſſor and a ngen, that the lef- 
lee ſhall have a new leaſe, is no ſurrender. Cro. El. 173. 

So if the leſſee gives licence to the leſſor to make livery, it 4s no 
lender. R. 2 Rol. 495-1. 35. 

Or to make a feoffment. Per Fitzh. Dy. 33. . 

Or agrees that he ſhall make a feoffment. Dub. Dy. 33. 6. 

2 Kol. 495. J. 27. Mo. 11. 

85 be e; to make livery for him. 2 Rol. 495- 1. 37. 

9. 11. 

80 if the king grants an a office by patent, acceptance of a new 
| it of the ſame office is no ſurrender of the fic it. R. Cro. Car. 
97. 


tail, 


- Cro, Car. 198. 
So 


$ if the leſſee accepts a new leaſe, in truſt for nothin” Fenk. f 


the grant of a bailiwick, or to be ſteward of the ſame manor; 


If the leſſee of an houſe accepts a grant of the cuſtody « of the 


ſurrender ; but it ſhall be intended after his term. R. 2 Rol. 496. - 
Or leaſes to him all his kd in A. where the lands i in the for- 


80 if the king makes a demiſe for years, acceptance of a new 
Ale without reeital of the former will be void, and is vow ſurren- 
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SURRENDER. 

So if huſband and wife, ſeiſed for the life of tlie wife; 
a feoffment from the reverſioner, it will be a ſurrender only during 
the coverture ; for the wife, after the death of her huſband, Way 
waive it. Vide Baron and Feme, (R.) 

So if a woman leſſee for years takes an huſband; who accepts 2 
new leaſe, and the wife furvives. R. Mo. 637. 

So if a new leaſe be made to an infant, is iq no frrender, if be 
does not agree to it at full age. Cre. Car: 502. 

So if an idiot or non-compos, makes a ſurrender, it will be void. 
R. Comb. 4.38. 468. | 

So if a leſſee ſurrenders part of the eſtate, it will be a ſurrender 
only for that part. 2 Rol. 498. J. 51. 

If he accepts a new leaſe of part. K. 2 Rol. 498. M. 

If a leſſor lor leaſes de novo to his leſſee and another, it will be a ſur · 
render only for a moiety, Dub. 2 Lev. 127. 
If the leſſee of a corporation aggregate be made the head of the 

fame corporation, it is no ſurrender. Co. L. 338. 6. 

$0 if the leſſor takes in marriage a woman, leſſee ; for he may 
' have the . in his own right and the term in the right of 
another. Co. L. 338. . R. Pl. Com. 418.6. 
Or if the leſſee makes the leſſor his executor. Co. L. 338, l. 


&) Jn what Manner a Surrender may be, WM: 


A LESSEE may ſurrender upon condition, and if the conditiva 
be broken the particular eſtate {hal} be reveſted. Co. L. 218.6 
So upon a ae reſerving rent, though the rent is not good 
by way of reſervation, yet it ſhall be ſo by way of contract. H.: 
Lev. 80. 1 Vent. 242. 272. 
8 ugh the ſurrender be by aſſignment, Sc. by parol. R.2 "ti 
ent. 242. 272. 

. if tenant for life joins in a feoffment or fine with him i in the 
reverſion, rendering rent to the leſſee for life ; the rent will be 
good. Cre. El. 688. 
| $0 a ſurrender may be made of land in the county of B. at 
place out of the county. 2 Rol. 495. J. 5. 


(L) The Effect of a Surrender. 
(L. 1.) The Eſtate is abſolutely determined between the Partie 
F an eſtate be ſurrendered, the whole eſtate is determined ui 


out other ceremony. 

And as to the parties therſclves, it will be determined to al 
tents. Co. L. 338. b. 

And therefore, if an huſband, ſeiſed in right of his wife, 4 
for the life of B. which is a diſcontinuance, and afterwards 4 
ſurrenders his eſtate to the huſband, the diſcontinuance is dete 
mined. Co. L. 338. 

If 4. mortgages his reverſion in fee to the leſſee for Jen 
whereby his term is ſurrendered, and afterwards pays the mon 
purſuant to the condition, yet his term ſhall be extinguiſhed, % 
not revive, R. 3 Leo. 6, 6 
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80 by a ſurrender the eſtate will be abſolutely merged for 
E ſtranger. Go. L. 338. 5. er) Sap T. 
As if a biſhop has a rent - charge in fee, and the terre-tenant 
enfeoffs him, whereupon the lord enters for mortmain, he ſhall have 
it diſcharged of the rent. 7bid. es 
If a reyerſioner makes a. leaſe, grants a rent-charge, 8c; and 
afterwards the leſſee of the particular eſtate ſurrenders, the leaſe, 
or grant of the reverſioner takes effect immediately. Ibid. J 
If 4. makes a leaſe to B. for life, rendering rent to him and his 
heirs, remainder to C., the reverſion to himſelf, and afterwards 
grants the reverſion to C. to whom B. attorns, yet C. ſhall not 
have the rent, but the heir of 4. Co. L. 338. ö. ns 
80 by a ſurrender the eſtate will be merged, though it be to the 
diſadvantage of him who aſſents; as if the reverſioner grants a 
reverſion Br life to which the leſſee attorns, and afterwards re- 
lezſes to the grantee and his heirs, though the leſſee ſhall be now 
ptniſhed for waſte, where he was diſpuniſhable upon the grant of 
the reverſion for life z yet becauſe he has attorned to the grant, 
the eftate of the grantee. for life ſhall not have continuance. Co. 
L. 338. b. | | | *- 


(. 3.) Bur not to his Prejudice; 


But the eſtate ſhall have continuance notwithſtanding the fur - 
render, to avoid a prejudice to a ſtranger. Co. L. 338. ö. | 

As if a reverſion upon the life of B. be granted with warranty, 
ad afterwards B. ſurrenders, the tee ſhall not have execution 
in value againſt the grantor, who is a ſtranger, during the life of 
. Ca L. 338. 5. ; | | 

If tenant for life or years grants a rent-charge, common, Ec. 
p 3 ſurrenders ; yet the rent, c. continues. Co. L. 
. | 


) When a Charge revives by the voiding of a 


Surrender. 
0 a charge made before the ſurrender revives, if the ſurrender 


be avoided; againſt him, who claims paramount the ſurrender ; 
i lefſee for life grauts a reut-charge and afterwards enf-offs the 
Fantee, and the leſſor enters for the forfeiture, the rent revives ; 
che leſſor claims paramount the feoffment. Co. L. 338. b. 
Soif grantee for lite of a rent accepts a leafe of the land from 
n in the reverſion, and afterwands the leaſe is ſurrendered, the 
it revives, N. per 3 J. Bramſton cont. Cro. Car, 1017 
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(N) Surrender; how pleaded. 


F a ſurrender be by acceptance of a new leaſe, it is not good L 
1 to ſay, that the leſſee, being poſſeſſed by a former leaſe” the | 
leſſor demiſed to him, but that the leſſee ſurrendered, = then ape 
the leſſor demiſed, or that the leſſor entered and demiſed. Senb. 


Dy. Pl. Com. 194. 6. bro 
2 * ly he ought to plead, that he ſurrendered the elale lad 
and N, Cro. Car. 101. in t 


So regularly he ought to ſhew, that the leſſor aſſented to it, 5 
5 where the other py pleads or brings an action in Ane of bf 
| the ſurrender. ent. 207. 314. 


But the omiſſion will be aided after verdict. 0 
And it is not of neceſſity. Semb. 2 Vent. 207. 
But if the party pleads a ſurrender of the demiſe gre, it i 5 

' ſufficient. R. Cro. Car. 101. - 

So he need not ſhew that the leſſor entered after agreement 6 

the ſurrender. Ibid. 15 f g 


Vide more concerning Surrender in Bail, (Q. 2, &c.— R. z. — 
Fine, (E. 11. )—Franchiſe, (G. 2. „che 1 Fong 
) 


(8. 


Surrender of a Copyhold. 
Vide Copyhold, (F. 1, &c.) 


S URRE BUT T E R. 
| Vide Pleader, (L.) 
SURREJOINDER or 
| Vide Pleader, (I.) 
SURVEYOR OF HIGHWAYS. 
Vide Chimin, (C. 1, &c.) 


SUSPENSION 55 
(4) Sufpenſion ; what ſhall be. 


FF a ſeigniory, rent, or other profit apprendre out. of lands, com 
to him who has poſſeſſion of the ſame land for a time, fuc 

unity of poſſeſſion e a r of the ſeigniory, rent, & 
for the time. Co. L. 3 
a ou if oe tenant fer life, remainder to B. in * and th 
ord grants his ſervices to A. in fee, they are 1 uring ü 
life of 4. Lit. ,. soo. * 


{? 


SUSPENSION 


95 if there be lord and tenant, and the tenant grants his 


cy to A. for life, and then the lor grants his ſeigniory to 
li ks the ſeigniory will be alpeodea during the life of A. 


Lit.. 56 


pon condition, and then the lord grants to A. in fee, and after- 
wards the diſſeiſee enters, or the tenant enters for the condition 
token, the ſervices revive, and are not extinguiſhed, though A. 


tad a fee, for he had not ſo perdurable an ellate in the tenancy as 


in the ſeigniory. Co. L. 313.5. 
$o if the tenant leaſes to the lord for life, or for years, or en- 


offs him upon condition, the ſeigniory is ſaſpended. Co. L. 


, 15 if the lord diſſeiſes hi tenant, the flguibicy will be ſuſpended 


ill the entry of the diſſeiſee. Co. L. 314. 4. 

do if the tenant marries a woman who has the ſeigniory, it will 
be ſuſpended —_ the covertare. Sav. 21. 

If A. ſeiſed of lands held of the manor of B. be ateuintid for 
kch treaſon, and the king grants his lands to D., the rent payable 


the manor of B., though ſuſpended by the ee ſhall be 


mired and paid by the patentee. R. Ley. 1. 


(B) Chat tall be an Extinguithment., 


JUT if a man has as high and perdurable an eſtate in the 
ſeigniory, rent, common, or other profit apprendre, as in 
ke land, ſuch profit prendre will be extinguiſhed. Co. L. 31 3. 4. 
i, 61, 
As if he who has a ſeigniory, rent, common, Qc. releaſes his 
late or intereſt to the terre-tenant, vide Releaſe, (B. 6.) 


Or the lands out of which a rent, Ec. iſſues, come to the lord . 


7 purchaſe, deſcent, or other lawful means. R. Jon. 234 - 

fa manor, to which common for the lord and his copyholders 
kong, in the waſte of the king and others, comes to the king 
the ſtatute of diſſolutions. &. the common of the lord in the 
le of the king is extinguiſhed ; but not the common of the copy- 
ders, nor the common which the lord himſelf has in the waſte 
others. R. 49. 

do if the land, ge: of which arent, Cc. is granted, be ified 
fan elder title, the rent will be extinct. Co. L. 147. 4. | 
do every cuſtomary payment or privilege for the profit of 
lord will be extinguiſhed by unity of poſſeſſion in fee; 
if the lord purchaſes the land held of him, all the ſervices 
vertinct. 

A heriot, fine, Ec. due by cuſtom upon death, alienation, 


h cuſtom to be beadle to the lord, colleQor of his rents, Qc. 


Exting. 14. 
in SO as a way. R. Cro. El. 300. R. 1 Rol. 935. 


Y 2 8 Uſage 


6. 


80 i * diſſeiſes the tenant, or the tenant grants 6 K in fee 
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the land. Co. L. 147. b. 


feigned title; for he claims under the grantor. Co. L. 148. J 
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Uſage to r fences between ſuch and ſuch cloſes, . 
Vent. 97. * K. Pal. 446, 

80o a liberty of * for water, if the pipes are taken 
away during the unity * | 

But things of neceſſity, and 3 are not extinguiſhed; 
as a way of neceſſity, gutter, water-courſe, Sc. R. Pal. 446, 

145, 6: 

13. 42 guiſhment or ſu N. 6. 8. by law may be + ren ach in 
equity. Pe Chancery, (4 N. 6 8.) 


C) Wa (ment of art, p 
of bps E gr by a 


Fo a man has a profit apprendro out of land againſt common rip, 
1 and he purchaſes part of the land, out of which, c. the 4; 
will be extinct; as if the grantee of a rent-charge purchaſes parce 
of the land; for the rent is intire, and iſſues out of even pat of 


So if a commoner of common appurtenant purchaſeapar oft 
land out of which. Vide Common, (L.) 


So if a grantee of a rent-charge recovers part of the land by 


o if the conuſce of a ſtatute purchaſes part of the land of the 
eonuſor, the whole ſhall be extinct. Sav, 69. N. Fon, 445. 
Or if he diſſeiſes the conuſor of part, he _ _—_— l 


af the reſidue, till the diſſeiſin purged. Fan. 44 - 
So if a thing be due by common right, ay he 1 of him T 
whom due, the whole may be extinguiſhed ; as if a tenure heb _ 
intire ſervice, annual or caſual, if the lord himſelf purchaſes pa 80 
the whole will be extinct. 6 Co. 1. 5. K. 8 Go, 105. l. G, 00. 
149. 6. 
Ii the lord releaſes his ſeigniory to part, the whole ſeigniory «Il - 
be extiat. 6 Co. 1. . 80 
Z3o it the eee partly by his own act, and pri « 
ern e eee recovers. in a cgſaui. I. 80 
0. 2 
So if the lord comes to part by act of law, where another 1 \ 
have prejudice ; as if the lord by deſcent comes to the part d 901 
joint-· tenant, who holds by ſuit of court, the whole will be ext i or 
— * A. Marlb. the other joint · tenants ſhall have contribui where 
« 0. 2. Qs 
| Otherwiſe, if the ſervice due be not for the ſole beneft of h * 4 
to whom due, but alſo for the public good; as a thin for ue e 
fence yr _ 1 adrancement of juſtice, charity, Cc. (in f 
2. 4. Jide poſt, ) . 
But if . purchaſes part of the lands ſubjot to his de 17 


he ſhall have execution upon the reſidue; R. Saws 69 


 $USPENSTON. 


(D) or by Suſpenſion of Part, the tho le ”— 


be ſuſpended. 


80 if a tenant makes a gift in tail, or a leaſe for life, or for 
years, of part of his land to his lord, the whole rent will be 


ſuſpended ; for rent · ſervice cannot be ſuſpended for part by 


the act of the party, and in ęſe for the other part. Co. E. 
148.5. | ; ger 


ouſts him of part of the land, the whole rent will be ſuſpended. 


80 if there be a leaſe of a warren in three ville, ee rent, 


and the leſſor grants the reverſion of the warren in one vill, the 
whole rent will be ſuſpended ; for rent due by contract ſhall not be 


pportioned ; but perhaps the leſſor will have a remedy upon his 


contract. R. 3 Leo. 1. 1 And. 26. 


(e) When there ſhall be an Apportionment. 


3⁰⁰ a thing of common right ſhall be apportioned as if a man 
who has a rent-ſervice purchaſes part of the land; the rent, 


if it be not an entire thing, ſhall be apportioned. Lit. J. | 


222. 


Dy. 4. ö. . | | 
The rent · ſerrice ſhall be apportioned, if the leſſee for life or for 
years ſurrenders part of the land to the leffor. Co. L. 148. a, 
So if the leſſor grants or deviſes purt of the reverſion to another, 
(0. L. 148. 2. K. Gro. El. 771. l e 
Or enters into part for a forfeiture. Co. L. 148. a Dy, 5. a. 
Or recovets part of the land ig waſte, Co. L. 148. 4. - 
80 if part of the land out of which the rent iſſues is evicted. 
Cmb. 2 Uro. 160. J | 


So if a man, who has common appendant, purchaſes parcel of 


m —_ the common ſhall be appartiened. Jide Common, 
80 if A. ſeiſed of one aere in fee, of another in tail, leaſes for 
ile or yeats, or makes = gift in tail, reſerving rent, and dies, 
v the iſſue in tail enters, the rent ſhall be apportioned, 
6 L. 148. 5. | 8 | 

do a thing againſt common right ſometimes may be apportioned ; 
1 if a fent-charge in fee be granted by deviſe or fine, a moiety to 
4. in fee, 4 monety to B. in fee, and no at tornment is neceſſary. 
K 2 Lev, 240. 55 i 

If rent be apportioned in an action for the rent, the defendant 
my ſhew the value of the land, and at what rate the apportion- 
ment ſhall be made. N. 3 Feat. 276, Semb, Gre. El. 771 
C. 100. ; OM | © OR 

| | Or 


80 if the leſſor enters upon the leſſee for life, + thy years, and 


And this was by the common law, and not by eonſtruction 
upon the ſtatute quia emptores terrarumi. Co. L. 148. a, Cont. 
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Or upon nil debet, it may be apportioned by the jury. 17s 
. „ SQ TO. 
So rent may be apportioned in equity, when it ſhall not by lay, 


* 


Jide Chancery, (2 E.—4 N. 5.) . 


CF) Or a Suſpenſion only for Part, ⁶ 
Sy by a& of law a thing may be ſuſpended in part, and 11 907 1 


for part; as if the lord in chivalry, as guardian, enters upon 


the land of his tenant within age, whereby the rent is ſuſpended k 

during the minority; yet if the wife recovers dower, ſhe ſhall pa 

a third part of the rent. Co. L. 148.6. | p 
w 


So if the tenant makes a gift in tail to the father of the lord of 
part of his land, which deſcends to the lord, the ſeigniory ſhallhe th 


* 
* 


9 for part, and in gſe for part. Co. L. 148. 0. 


o if the terre · tenant makes a gift to the father of the grantee We 
of a rent-charge of part of the land charged. Co. L. 148. J. 5 

So by the act of a ſtranger; as if one joint-tenant or parcener 
diſſeiſes the tenant, the other may diſtrain for his moiety of the 


rent. Co. L. 148. 3. | 


. 


o 


So if one joint-tenant of a ſeigniory purchaſes the tenancy, one 
moiety is extinct, and the other moiety ſhall be held of the other 
joint-tenant. Sav. 21. | | 


(G) When all the Services, &c. remain, and 


are not apportioned or extinguiſhed. 1 

O if A. be ſeiſed of one acre in fee, and another in tail, and D. 
grant a rent out of both in fee, in tail, for life or years, and 8 

die, whereby the acre in tail. is diſcharged, the whole rent remain ter i 
upon the other acre ; for he ſhall not take advantage of the imbe in w 
cility of his eſtate to defeat his grant. Co. L. 148. 6. gutt. 
So if a tenant holds by entire ſervices, he ſhall not make an 25. g. 
portionment by his own act; but the ſervices are multiplied ; as 1f If 
tenant of three acres by homage, fealty, ſuit, £#c. enfeoffs A. oi tlic c 
one acre, A. ſhall do the ſame e entirely, and alſo the feofor betwe 
for the reſidue. R. 6 Co. 1. 2a. R. 8 Co. 105. J. 297. 
Or by ſervice of a hawk annually ; for an entire annual ſervice 80 
ſhall be multiplied, as well as caſual. R. 6 Co. 1. a. unity 
So though the entire annual ſervice be a matter of profit, as ai * gar 
horſe, ox, Ec. as well as where it is a hawk, dog, or other matte 5. 6. 
of pleaſure. ' R. 8 Co. 105.8. 1 Th 
So, if the tenant holds by a perſonal ſervice to be done by ti 80 
perſon of a man, as the ſervice of chivalry, to be ſewer, butler heriot 
Dc. if the tenant aliens parcel, the ſervice ſhall be multiple be ext! 
| where it can be done without prejudice to the lord; as in ſerve 80 
of chivalry, if it cannot be multiplied without his prejudice ; as . bent ſh: 
be butler, c. the ſervice remains, but ſhall not be multiplied © if 
R. 8 Co. 105. 6b. | EO b, leaf 


So in ſervices for the public good; as for | defence of the realn i term te 
advancement of religion, juſtice, charity, c. though they are ei bit he 
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tire, the act of the lord himſelf ſhall not make an extinguiſhment, 
but they remain ; as if the lord purchaſes part of the land held by 
chivalry, eſcuage, caſtle-guard, coruage, c. for the ſervice is 
for defence of the realm. 6 Co. 2.4. | 

Or by the ſervice of making a bridge, beacon, repairing an 
highway, e. 6 Co. 2. 4. | : Ine 

Or by the ſervice of finding a preacher in ſuch a church, mar- 
nage for a poor virgin, Se. annually. -,6 Co. 2. 6. 5 

Or by ſervice to aid the ſheriff, to be high conſtable, keep the 
king's records, Cc. 6 Co. 2.4, | 

So a thing collateral to the land ſuall not be extin& by unity of 
poſſeſſion ; as if an abbot, c. was ſeiſed in fee of lands, out of 
which tithes are payable, and of the re&ory to which; for when 
the union ceaſes, the tithes revive. ide Diſmes, (E. 9.) 

If A., having a warren in the land of B., purchaſes the land, the 
warren is not extinct ; but when he aliens the land, it revives, 
Bro. Exting. 5. | | 

So ſhack common, or by reaſon of vicinage. R. 1 Rol. 935. 
36. | | | | 
| Jo the privilege of a manor within the purlieu of a chaſe, to hunt 
within the chaſe, is not loſt, if the manor and chaſe come to the 
king who afterwards aliens the manor. Dy. 327. a. I Rol. 

J. 40. | 
855 14. having a portion of tithes out of the rectory of B., 
purchaſes the rectory, the portion is not extinct. R. 2 Rol. 161. 

So a matter of neceſſity will not be extinct by unity of poſſeſ- 

ſon; as a way of neceſſity. 1 Rol. 936. J. 2. ide Chimin, 


D. 4. VV | 
| 60 by cuſtom in London, the owner of a tenement has a gut- 
ter in a teuement adjoining, and afterwards purchaſes the tenement 
in which, and after that aliens again, the alienee cannot ſtop the 
gutter; for it was as neceſſary afterwards as before. Bro. Ex- 


ting, 60. Per Cur. 11 H. 7. 25. b. 


If che cloſe of A. ought to repair the fence of B. who purchaſes 
the cloſe of A. in fee aud dies, whereby the cloſes are divided 
between the daughters, the preſcription continues. Dub. Dy. . 
205. b. | | 
So a thing which runs with the land will not be extin by 
unity of poſſeſſion ; as if the lord purchaſes land of the nature 
of gavellind or borough Engliſb, the. cuſtom remains, 11 H.. 7. 
ts. b. | | | Wh, 
The cuſtom of free-bench. Bro. Exting. 14. | 8 

So if the lord purchaſes part of the land, where by cuſtom an 
heriot is due upon the death of every tenant, the heriot ſhall not 
beextint, Co. L. 149. b. 8 Co. 106. 5. 3 

So where a leſſor has land by contract from an under-leſſee, no 
rent ſhall be ſuſpended contrary to the agreement of the parties; 
if A. leaſes to B. for 21 years, rendering 200. per annum, and 
b. leaſes to C. rendering no rent for 10 years, and C. afſigns his 
term to A., the rent of B. ſhall not be ſuſpended or apportioned, 
bit he ſhall pay 20/, per annum as before. R. 2 Lev. 143. 


$WANIMOTE count, 
. Vid Chaſe, (R. a.) | 
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TEMPORAL JURISDICTION. 
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Vide Parliament, D. 3.—G. 10.) 
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| T E M 1 Me 
(A) Time ; how computed ; incluſive or excluth 


OW the year, month, day, ſhall be computed, wide Au 
When oy the calendar or lunar month, vide Ann. 

If a thing be limited to be done within ſuch a time after ſuch 

a fact, the day of the fact ſhall be taken incluſive ; as where the 

. 27 Elia. 18. requires an action againft the hundred within 

ear aſter the robbery, * day of the 1 robbery ſhall be included 

within the year. Per 2 J. 1 cont. Hob. 139. 2 Rol. 520. A 752 
88 * 4.) 7 Tor 


Rep. 623. acc. 


6 


BE ATE FF 
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gy TEMP 8. | 
go when the law requires that a month's notice of an aQion 


hall be given, the month begins with the day on which the notice 


is ſerved. 3 Term Rep. 623.* 


But where it is limited within ſuch a time after the date of a 


deed, fr. the day of the date ſhall he taken excluſive ; as a pro- 


tection ſhall be for a year, excluſive of the day of the date. 


By ce 27 H. 8. 16. it is ſufficient, if a deed be inrolled 


within fix months, excluſive of the day of the date. lab. 139. 


Vida Bargain and Sale, (B. 8.) ö 
* In temporal caſes, time is computed by lunar months; in eo- 
cleſiaſtical, by ſolar. 1 Bl. 450. Therefore a month's time 


to plead, 18 a lunar month. Id. ibid, Doug. 463. (446.) 


When the commencement of a leaſe is excluſive of the date or 


not, vide Eſtates, (G. 8.) 


(B) Of what Times the Law takes Notice. 
(B. 1.) Of a Year and a Day, 


HE lar takes notice of the commencement and courſe of the yi: Anz. 


year, and all times which depend upon the calendar. ide 


foft, (B. 2.) | 5 
So of the commencement and end of the term. 1 Sid. 304. 


And therefore, if there be a promiſe upon forbearance till Eaſter | 


term ; it is ſufficient to ſay, that he forbore accordingly, without 
ſaying what day that was. R. 2 Cro. 548. © 


(B. 2,) Of the Calendar. : 
80 the judges may take notice of the calendar ; as if an inferior 


court be held 16 Feb. the court may take notice by the almanack, 


that it was upon a Sunday, without trial by the country. R. Cro. 
El. 227. 1 Zoo. $48. | OE 


So of moveable feaſts as well as immoveable, and the courſe of 
the moon, upon which they depend, the court will take notice 


by the almanack ; for, without that, they do not know the one or 
the other. Mod. Ca. 160. 196. 8 = 

So the calculation of Eaſſer. Mod. Ca, 196. 

So if a court be alleged die Mercur 3 die M. where the 3 dies Il. 
was dies Lung, it is error. R. 1 H. 7. 12. b. | 

Or die Jovis ſuper feſlum S. Andre, where that feaſt was die Ve- 
urit. 1 H. 7, 12. ö. | | | | 

But where a time is mentioned, not fixed by the calendar, i 
ought to be ſpecially averred ; for otherwiſe the court does not 
lake notice of P as if a leet be alleged 18 April, though that be 


within & month after Zaſſer, yet the court necd not take notice | 


of a moveable feaſt. Jon. 301. 

If a breach of covenant be alleged 20 June, they need not take 
hotice, whether it be within Trinity term; for the end and com- 
bencemient of Trinity and . Eafter terms not being fixed by the 


calendar, the court need not take notice of them. Semb. 1 Sid. 308. 
u 


. - 


R yer q F. Cro. Fl. 210, 
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If a writ of enquiry be returnable die Lune poſt 15 Hillar, ind 


— 27 January, the court need not examine whether it be 
before or after the return. R. Cr Car. 53. 

So though it has relation to a time known by the calendar; az 
if a man promiſe payment at Whilſuntide — in A umpſit after 
Whilſunticle, - it muſt be averred that Whitſuntide' fair 2 paſſed, 
otherwiſe it is error; for the court does not take notice of 1 it, 

F. 1 Rol. 29. l. 45. 

f So where the calendar 1 dn the court, after execu- 
tion done, need not conſult it to avoid the debe, though they 
will examine it before execution. 2 Jon. 228. 

Yet they may take notice, if it be eee ore tenus, as wel 

as if it was aſſigned upon the record. Mod. Ca. 196. 

[By /. 24 G. 2. c. 23. the calendar is corrected, and new fle e. 
tabliſhed. The year 1752 to begin 1ſt January 1752, and the day 
after the 2d September 1752 to be accounted the 14th 190 05 


(B. 3.) De Die Dominico, 


The award of any judicial proceſs upon a Sunday is wil, 
Fon. 156. 

So the entry of any judgment upon record. /bid. 

So if judgment be given upon a Sunday in an inferior court, it 
will be void. K. Cro. El. 227, 1 Werk 

So the return of a writ by a ſheri N. Mod. Ca. 148. 
159. 196. 

[A urit of inquiry executed on a Saulen i 18 naught, and ad- 
vantage may be taken of it on writ of error, though not aſſigned ſor 
error. Ld. Corneallis v. Hoyle, M. 6 G. Fort. 373-] 

* If the vouchee die on the return day of the writ of ſummons 
falling on @ Sunday, the recovery will not be good, 1 8. 
Rep. 526.* 

So now by the /. 29 Car. 2. 7. if any ferve or execyte procels 
warrant, order, judgment, or decree, (except for treaſon, felony, 
or breach of the peace,) it ſhall be void to all intents, as if done 
without proceſs, warraat, c. | 
And therefore falſe impriſoament lies for it. 1 Sal. 78. 
5 Madl. 95. 

And prohibition to the ſpiritual court, if the proceeding be 
upon proceſs iſſuing from thence. Semb. 5 Mod. 449. 

But before thc P 29 Car. 2. 7, all miniſterial acts upon 2 
Sunday were lawful, though not judicial; as an arreſt by an of, 
ſicer moos proceſs. R. 9 Co. 66. J. 2 Gro. 280, G. 280. 
2 Bul. 72. 

So by the /f. 29 Car. 2. 7 execution of proceſs, warrant, Er. 
in caſes of treaſon, felony, or eee of the peace, is allowed. 

And execution of a warrant of juſtices of peace for good be. 
haviour is lawful within this exception. N. Ray. 250. Before 
the ſtatute, it was held cont. Cre. Car. 602. 

So an information may be exhibited on a Sunday upon a ſpeciil 
law. N. Von. 156. 

So if a defendant arreſted on a Saturday eſcapes, he may 


be retaken upon the Sunday, for that is not an execution of 


1 procels, 


\ 2 
=, 


* 


„„ „ TT TS 


proceſs, but a continuance of the former impriſonment. Mod. 


Ca 1% 1 IVE, are en e an 
80 bail may ſeize their principal on a Sunday. bid. 


But ſheriff's bail cannot take the. defendant on a Sunday, 8 
1 | 


order to ſurrender him. 2 Bl. Rep. 1273. 
So a perſon may be taken upon an eſcape warrant on that day 
for it is in the nature of a taking upon freſh ſuit. R. Mod. 


Ca. 95. | 


A perſon may be arreſted on Sunday, on Lord Chancellor's 
warrant, on an order of commitment for contempt ; for he is 
conſidered as in cuſtody from the time of making the order, and 
the warrant is directed to the gaoler, ang] is in the nature of an 


 eſcape-warrant, Semb.  Whitechurch's caſe, P. 1749. 1 Au. 


hn, 55. ) 1 wary 
[A perſon may ſurrender voluntarily on a Suuday, 1bid.] 


[Proceſs on an indictment, and attachment for a contempt. 


may be ſerved on a Sunday. 101d.) | = | 
[A man. may be taken on attachment, for non-performance of 


an award, on a Sunday. bid.) * This is not law. 1 Term . 
' Rep. 266. 2 FP | 


$0 a proclamation upon ſummons may be made on a Sunday, 
according to the ſtatute 31 El. 3. Semb. per Holt, 5 Mod. 449. 


So a citation out of the ſpiritual court may be publiſhed at the 


door of the church on a Sunday, according to the uſage of the 
court, though it cannot be ſerved upon the perſon, Semb. per 


Holt, 5 Mod. 450. Carth. 504. 


So hue and cry may be made upon a Sunday. R. Godb. 280. 
And if the hundred refuſe to make it, they ſhall be puniſhed 
for the neglect. Per 3 J. Mont. cont. Godb. 280. | 


 * So parliament may fit on a Sunday, as it did Od. 26th, 1760,. . 
on the demiſe of the king. 1 Bl. Rep. 499.* 


By the ff. 1 Car. ch, 1. continued by the /. 3 Car. 4. and 
16 Car. 4. if any aſſemble on the Lord's Day out of his pariſh 
for ſports, or in his pariſh uſe bear or bull-baiting, interludes, or 
unlawful paſtimes, if convicted by any juſtice of peace on view, by 


| confeſſion, or one witneſs in a month, he ſhall forfeit 2s, 44, for 


every offence, to be levied by diitreſs and fale, Ic. and for want of. 
Ciſtreſs, be ſet in the {tocks three hours. : 2 

By the ft. 1 Jac. 22. ſhoemaker, c. who ſhews for ſale any 
ſhoes, boots, Sc. on Sunday, ſuall forfeit 35, 4d. for every pair, 
and the value to be recovered by action, Sc. 

By the /. 3 Car. ch. 1. continued by the ff. 16 Car. 4. if a 
butcher, or any for hin by his privity, kill or ſell any victuals on 
the Lord's Day, and be convicted in fix months, on view of a juſ- 


tice of peace, by confeſſion, or two witneſſes before any juſtice of 
peace, he ſhall forfeit 6s. 8d. for every offence, to be levied by. 


diſtreſs and ſale, Ec.. or by information, bill, Ec. in a court of C. 
cord of a corporation, or in ſeſſions, to the uſe of the poor. 

| [Selling meat on Sunday, no offence at common law; therefore 
indictment muſt be contra ſormam, &c. Rex v. Brotherton, P. 12 C. 


Kr. 702,] 
2 Ty 
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AQ 4) 
The terms. 


Hillary 
term. 


(C. 2.) 
Eaſter term. 


(C. 3.) 
Trinity 
term. 
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By the /. 3 Car. ch. 1. a carrier, waggoner, carman, or drover, 
or any for him, travelling with horſe, waggon, cart, or cattle, o 
the Lord's-day, ſhall forfeit age. to be levied at furn. 

So by the /. 29 Gar. 2. 7. à horfe-courſer. 


(c) Dies Juridici, 
(C. 1.) What are. 


Dis juridiei are within the four terms only. Co. . 1 . 


The terms were ſettled before the Conqueſt in the time of 
the Saxons, Per Dod. 2 Rol. 443. | 


And gomprehended all times of the year, except Chriftmas | 


Dent, Whitſuntide, and harveſt, 2 Rol. 443. | 
Hillary term anticutly began, as it ſeems, oF. Epiphar', which 
was the feaſt of St. Hillary, via. 13th Jasuury, and continued till 
Septuageſima, which was the third Sunday before Lest. Dugd. 
Or. 90. : | * 
Wi afterwards the beginning was enlarged till of, HilP. and 
the continuance till Lent. 2 Rol. 443. | e 
And it was afterwards aſcertained and confined to the four re. 
turns o. Hill. quinden* -Hill. cras. Pur. and of, Pur. which 
was the gth Fel. and the guarto 3 7 was the 12th Feb, which 
is how the laſt day of the term. Vide ff. 51 H. 3. Dies Gomnu- 


Zafter term antiently began od. Paſebæ, and ended the day before 
the vigil of the Aſcenſion, as it ſeems, Dugd. Or. 7.91. 
But afterwards the beginning was deferred till guinden Paſehe, 
and the end till the Monday before Whitfuntide, ſo that five returns 
were contained in it. Quind. pas” tres ſept. Menſ. and 5 ſept. Paſche, 
and cras. Aſcent'. 2 Rol. 443. Vide the ft. 51 fl. 3. Dies Commutes, 
Trinity term antiently began cras. Tris? or of, Pentecoff, and 


nes in B. et in Dote. 


continued till the gule of Auguſt, containing fix returns. Crus. 


67. quind. Trin. cras. oct. guind. Job. Bapt. 2 Rol. 443. S. 51 fl.; 


Dies Communes, 5 
But by the /. 32 H. 8. 21. Trinity term ſhall have but four 


returus —_ cras. of. quind. Trin. & tres ſept. Trin', and ſhall 
commence for ever on the Monday after Trinity for eſſoines, re- 


turns, proferts, fc. And full term ſhall begin on Friday next 


after Corpus GHhrijit, as before it began on the Wedneſday. 
And if the fealt of S. John the Baptif happens upon the Friday, 
yet the term now begins upon the ſame day, and it ſhall be de: 
ridicus. R. 2 Cro. 16. 1 Rol. 29. 


(C. 4.) So Michaelmes term began antiently od. Mich, and continued 


Michaelmas 
teria. 


till Advent. 2 Rol. 443- Dugd. Or. F. 91. 
And contained eight returns of, quind. tres ſept" mens Mich, 
eras. Animar', erat. Od, and quind' Martini. St. 5 1 f. 3. Dit 
Gommunes. ; | | | 
But by the ,. 16 Car. 1. 6. Michaelmas term ſhall be reſtrained 
to the fix laſt returns only, and ſhall commence on the guarto die 
el tres ſept. Mich), unleſs it be Sunday, and then on the morrow. 


* (By Hat. 24 G. &. c. 48, it coptains only fqur returns, crar. 
| | | 5 Fun 


On. 
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Iain. —cras. Mart—08: $. Mart. and quind. S. Mar, and begins 
on the fourth day of the morrow of All-Souls, (6 November). | 


How the term may be-adjourned by writ of adjournment, 
the effect of it, wide Adjournment, (As 1, &e.) 5 | ö 


(C. 5.) Diet aon Juridici. 


But by the law of the church and the laws of Eduard the 
elder, Knute, Edward the Confeſſor, and H. 1. judicia et juramen ia 
were prohibited (whereby all proceedings in law are comprehended } 
ab adventu Domini uſque oct. Apiph', a Septuageſemd ad oct or quind, 
Paſche, ab Aſcenſiane Domini ad oc Neulecgſt. Dugd. Or, J. 89. 
Will. To Angl. Sax. * n | a 

And by the laws of Edward the Confeſſor, the prohibition was 


extended diebus 4 temporum, omnibus Sabbathis ab hord re | 
tar”, 


meridiem tota die ſequente ufque diem Lune, vigiliis S. 


S. Mich', S. Job Bapt', Apoſtolor. omnium et Sandor. Dugd. Or. 


J. 90. Will. L. Angl. Sax. 197. | | 
And by the canon law, from Advent to the Lias Epiphan', a 


Septuageſima ad Utas Paſche, in the -_ of the four times of the 


great letanies, of the rogations, the week of Pentccoft, the time of 
cutting corn or vintage, which /afts from St. Margaret (which was 
13th July till uind. Mich. 2 Injl. 264. | 

And therefore now Dies Dominicus, though it be in term, is 
not dies juridicus. Co. L. 135. a. 

Nor in Hillary term, the day of the Purification of the Bleſſed 
Virgin Mary, in Eaſter term, the feaſt of the Aſcenſion, in 
Trinity term, the feaſt of St. John the Bapti/}, except when it falls 
on the firſt day of the term, in Michaelmas term, Al! Saints and 


* 


All Souls *, Co. L. 135. 4. 2 Cro. 16. 2 Inft. 265. Since the 
[On 29th May, reſtoration day, only one judge comes down, V. 24 Geo. 2. 
ad buſineſs is not uſually done; but it may, and it being the laſt 48, theſe 


common paper-day in P. 7 G. 3. the one judge went through the 


* 


days are not 
within Ad 


paper, or the parties could not have had their judgment thiat 3 ln, 


term. 4 B. M. 2089.] 5 
But the Chancery is always open. e 
So the Eæcheguer may fit upon a Sunday, or out of term. 

Mad. 551. N | 1 


(C. 6.) What Things are lawful upon them. 


Yet by the /. W. 1. 51. it is enacted, that eſſzes of novel 
dcin, mortd ancgſlor, and darrein preſentment, ſhall be taken in 


Advent, Septuaggſima, or Lent, as other __ | 
ord is to be held every 


So where by cuſtom the court of a 
Monday, if it falls upon Chriſimat, or New Year's day, which arc 
Not juridici, yet the court may then adjourn, | i 

if the county court happens upon ſuch a ſeaſt, they may 

eeQ knights for parliament, ' ; 
But an award of judicial proceſs, or entry of a judgment upon 
ſuch a day, iy void. Jen. 156. Vide ante, (B. 3.) 5 | | 
ED | (C. 7. 


term. 
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(C. 7.) The Term is only one Dey. 


(C. 7.) The term regularly is eſteemed as one day; and therefore if a 
Iz what re- qeed be alleged to be inrolled in ſuch a term, it ſhall be intended 


the firſt day. R. 4 Co. 71. a. 

If judgment be given in full term, it relates to the firſt day of 
the term. R. 1 Bul. 35. | | 
And the firſt day is the efoine-day, for the guarto die poſt is a day 
of grace, R. 1 Bul. 35. | | 
And therefore, inſpection of an infant may be upon the 

Moine. day, and judgment upon it. R. 1 Bul. 35. 


So a judgment relates to the firſt day, though a day be aſſigned 


for argument at a day ſubſequent. R. 1 Bul. 9. 
But where the day is material, it may he alleged, that the thing 


in what not. was done ſuch a day in the term. 4 Co. 71. 


As if there be an award a0 May, that all proceedings in an 


action ſhall ceaſe; it may be alleged, that the party afterwards 


eded and had judgment, though the judgment relates to the 
firſt day of the term, which was before the award made. Per 
Poph. Tel. 35. 50 

8o the quarto die poſt is the full term, and the day for ap. 
pearance of the parties. 1 Bul. 35. 2 th Oe. 

And there ſhall be no judgment againſt a defendant upon his de- 
fault till the guarto die poſt. R. 1 Bul. 35. | | 

So proclamations upon a fine. muſt be in full term; for the 
pleas are to ceaſe, 1 Bul. 34. | | 

[If money is paid between the firlt day of term, and the day 
on which a /atitat is ſued out, plaintiff ſhall enter a ſpecial memo- 
randum, and it ſhall be as of the day of the return of the writ. 
Southouſe v. Allen, 7. 8 G. 2. B. R. H. 141.] 

[Plaintiff may ſhew the true commencement of an action, con- 
trary to the fiction of law, even in penal actions. Morris v. 
Pugh, M. 2 G. 3. 3 B. MH. 1241.) | 1175 

[If there is no ſpecial memorandum, he may ſhew by the writ, 
that the action was commenced after the time to which the bill 


relates. Ibid. 
- (D) Reaſonable Time. 
HAT ſhall be reaſonable time, the juſtices are to determine. 
(E) Uthen Night is unſeaſon2ble. 
8 in a real action ought not to be after the ſerting 


of the ſun. N. Cro. El. 42. 
Nor a demand of rent. 


(F) Uhen not. 


BY? an arbitrament made in the night is good. R. Cro. El. E. 
So livery of ſeiſin upon a feoffment, Cro. El. 43. ; 


. 


\ 


ing 


1 
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(6) Time cf Limitaticn, 
(G. 1.) In Actions Real, 


HE time to make title to an inheritance is de tempore cujus (6:43 
contrar memoria hominum non exiſtit, (of which, vide in Pre- When re- 


ſcription, (A.—E. I.) or a time limited for ſuch-particular actions. eng 


y Years. 


Co. L. 115. a. 


Before the „. of Merton, in a writ of | night, it was a fempore 


ragis Henrici ſenioris, viz. the beginning 0 


the reign of H. 1. 
which began 1 Huguſt 1100. 2 Inſt. 94. 


By the . of Mert. 20 H. 3. 8. a writ of right is limited a len- 


re regis H. avi agſiri, viz. the coronation of H. 2. which was 
20 Oftober 1154. 2 Inft. 94. | 


By the ff. W. 1. 3 Ed. 139. in a writ of right none Mall count 


of the ſeiſin of his anceſtor of a longer ſeiſin than of the time of 


king Richard, uncle of king Henry, father of the king that now is, 
viz, the reign of R. 1. which began 7 July 1189. 2 Int. 2 38. 


: 


The limitation a ſempore R. 1. imports the firſt day of his 


reign. Co. L. 115. 4. 5 | 
And now by the /, 32 H. 8. 2. no perſon ſhall maintain any 


writ of right, or make any preſcription, title, or claim to any 


manors, lands, tenements, rents, annuities, commons, Cc. or other 
hereditaments of the poſſeſſion or ſeitin of any, his anceſtor or 
predeceſſor, or allege any further ſeiſin or - poſſeſſion of ſuch an- 


ceſtor or predeceſſor, than within fixty years before the 1% of 


the ſame writ, or before the ſaid preſcription or title made. 

And if any ſue ſuch action, and cannot prove his anceſtor or 
predeceſſor in ſeiſin, or actual poſſeſſion withia the years before 
limited, if the ſame be traverſed or denied, fc. he and his heirs 
hall be barred for ever, | | e 

And therefore in all actions, which are of the nature of a writ 
of right, in which the plaintiff or demandant muſt count of a 
alin, and recover any hereditament, he ſhall be barred, if his an- 
ceſtor had not ſeiſin within ſixty years. ( Vide Bro, upon the Sk 
Lim. 16. Sc. ; 

As in a nativo Halendo; for it is awrit of right in its nature, 
in which the villein ſhall be recovered, Pro. upon St. Lim. 17. 

In a writ of cuſtoms and ſervices, for the ſeigniory ſhall be 
recovered. Bro. upon the St. Lim. 16. 

A quod permittat for eſtovers. Dro, St. Lim. 23, 24. 

So if there be a plaint in a court baron, Sc. and the plaintiff 
makes proteſtat ion to ſuc in the nature of a writ of right, he ſhall 
ga if there was not a ſeiſin within ſixty years. Bro. Si. 

in. 21. 


So if there be an action in a court of antient demeſne upon a 


mt of right cloſe. Bro. St. Lim. 22. 

So if a biſhop or other ſole corporation ſue upon a ſeiſin of his 
predeceſſor, he ſhall be barred ; if the ſeiſin was not within ſixty 
es. Bro. St. Lim. 33. 


wy 


ed to ſix- 


fifty years. 


2 Inſt. 94. 


of mortdanceflor, coinage, atel, writ of entry ſur diſſtiſin, or other 


eeſſors, for any manors, lands, &fc., of any further ſeiſin, but 


(G. 3.) 
When to 
forty years. 


at this day to hold by the ſame ſervices whereby he himſelf holds; 


 rfon error. Cro. Car. $1. 214. Jon. 233. 


been alleged before; for it ſhall come by from the 
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80 if a man claims a thing by preſcription, he muſt il 
ſeiſin of the ſame thing, where a ſeiſin is neceſſary, . 
time of limitation. Bro. St. Lin. 34, 35. e 

So where eſplees or ſeiſin ought to be alleged, the count ought 
to allege them within time of limitation. Bros St. Lim. 13. 

And therefore, if they are r in the time of the king then 
dead, and part of his reign extend beyond the time of limitation, 
it ought to allege ſeiſin ſuch a year of ſuch a king. Bro. &. ; 


Lim. 13, 14- | : | = 

And ſeifin in law is ſufficient without actual ſeiſin. N. 4 Co. 10. c 
By the ff. Mert. 20 H. 3. 8. brevia mortis anteegſſoris, de nativi; a 

et de ingreſſu non excedant ultimum reditum domini regis Johanniz dt 

Hibernid in Angliam, viz. the twelfth year of K. Jobe, 


4 | | | 
And by the fame fat. brevia nove difſeiſine non excedaut priman 
transfretationem domini regis nunc in vaſconiam, vis. 5 H. 3. 


2 oe 95. : 

y the /. W. 1. 39. writs of mortd anceſtor, egfnage, aiel, entry 
and nati vis, have term from the coronation of the ſame king Henry 
and not before, viz. 28 02. 1 H. 3. 2 Iuſt. 95. 238; Writs of cord 
diffeifin and nuper obiit have from the firſt paſſage of king Henry, viz, 
5 H. 3. 2 Inft. 95. 238. 

But now by the /. 32 H. 8. 2. no perſon ſhall maintain aſſſe 


poſſeſſory action of the poſſeſſion of any of his anceſtors or prede. 


within fifty years next before the zefte of the original. | 

And by the ſame fat. ſcire facias on fines ſhall be ſued in fifty 

years after cauſe of action fallen, and not after. 
8o by the /f. 32 H. 8. 2. no perſon ſhall make any avowry or 
cogniſance for any rent, ſuit, or ſervice, or allege any ſeiſin or 
poſſeſſion thereof in any anceſtor, himſelf, or any other, abore 
forty years next before ſuch avowry or cognizance. 

And therefore in an avowry or cogniſance for rent-ſervice, or 
ſeck, ſeiſin mult be alleged within forty years: (Vide Bro. St. 
Lim. 63, 2 4 7 : | 

And if ſeifin be alleged within time, the defendant may plead, 
that he was never ſeiſed within forty years. 5 

And it will be a good plea, though the tenant make a feoffment 


for it is not a rent created de novo in certain, but refers to the a 
tient rent. Cro. Car. 215. ; 5 

So if a rent - ſervice be /aved by an act of parliament, the flat 
of limitations will be a good plea ; for it is not a rent created by 
the ſtatute. Cont. per 3 J. Iut 2 F. acc, and it was R. in B. A. 


| N utle did 
But in an avowry for rent, the avowant need not allege ſeiſn i cror is 
within the time limited by the ſtatute, where ſeiſin need 3 rent of 


Vol, 


party, if he was not ſeiſed. Mo. 31. 4 


So by the ff. 32 H. 8. 2. no perſon ſhall maintain any action (G. 4.) 
upon his own ſeiſin or poſſeſſion above thirty years before the fe When to 
of the original, NE =, | thirty 
And therefore ſhall not maintain admeaſurement of dower o 
his own endowment ; for he recovers the land. Bro. St. Lim. 1 5. 
So by the ff. 32 H. 8. 2. all formedons in reverter, or remainder, 
ſhall be ſued. in fifty years after title or cauſe of aQion fallen, 
and not after. 1 5 | 
And by the /. 21 Fac. 16. all formedons in diſcender, remainder, (G. g.) 
or reverter, ſhall be ſued in twenty years after title or eauſe of When to 
action firſt fallen, and at no time after, - twenty 
And therefore a formedon in diſcender muſt be ſued within twen- Ars. 
ty years after the cauſe of action fallen. e i 
Though it was not within the /f. 32 H. 8. 2. 4 Co. 11. a. 
Dy. 278. a. | | 
So by the ff. 21 Fac. 16. no perſon ſhall make entry into any 
lands, Efc. but in twenty years next after his title of entry, which 
ſhall firſt accrue, to the ſame; and in default thereof ſuch per- 
ſon ſo not entering and his heirs ſhall be diſabled utterly from 
ſuch entry. | | 
And therefore, though ſince the ff, 32 H. 8. 2. a man might 
have entered after ſixty years, if his entry was congeable, and after- 
wards have maintained any poſſeſſory action. K. 4 Co. 12. a. | 
Yet he is at this day debarred of his entry, if it be not made 
within twenty years. YE 5 
In ejectment for mines, plaintiff proving himſelf lord of the 
manor, and in poſſeſſion of it, does not avoid the ſtatute of li- 
mitations, if defendant has been in poſſeſſion of the mines twenty 
years ; for they are diſtinct poſſeſſions, and may be different inheri- 
tances. Rich v. Fohnſon. MH. 14 G. 2. Sir. 1142. 
And by the ft. 4 Ann. 16. no entry or claim ſhall be ſufficient, un- 
leſs an action be proſecuted within a year after. 
And the entry or claim muſt be made upon the land, unleſs it 
be prevented by a ſpecial cauſe. R. 1 Sal. 285, Mod. Ca. 44. 
So a joint-tenant is not barred by non-entry in twenty years, 
it his companion was in poſſeſſion. R. Mod. Ca. 44. Ts: 
Nor one parcener, who has the whole by deviſe, where the 
ather parcener takes the profits, H. 1 An. inter Reading end 
Roflon, Sal. 423. 1 | 
So by the „. 10 & 11 IV. 3. 14. no fine, common recovery, 
or judgment in action real or perſonal, ſhall be reverſed for any 
enor or defect, unleſs error he commenced and proſecuted with 
d& within twenty years after ſuch fine levied, recovery ſuffered, 
or judgment ſigned or entered on record. | | 
[A reverſioner cannot have error after twenty years, though his 
utle did not accrue till after the expiration of them, and though 
lein error is brought in leſs than twenty years after the commence- 


have Bl rent of his title. Lloyd v. Vaughan, T. 19 G. 2. Str. 1257] 
Vet. VI. a 2 ; (8. 6. 


pears. 
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(G. 6.) In Actions Perſonal. 


(G. 6.) So by theft. 21 Fac. 16. all actions of treſpaſs, detinue, trover, 
When to and replevin for goods and chattels, account, and upon the caſe, 
e (other than ſuch accounts as concern trade of merchandiſe he. 

wn . 
upon the Caſe tucen merchant and merchant, their factors and ſervants,) all 
. #pom Aſ- actions of debt without ſpecialty, or for rent, (other than treſpaſs, 
ſumpfit, (D. for aſſault, menace, battery, wounding or impriſonment, and 
II. 6, 7.) actions on the caſe for flander,) ſhall be brought in fix years next 
after the cauſe of ſuch actions, and not after. 7 
And therefore an action upon the caſe for rover muſt be 
brought within fix years. R. 3 Cro. 246. 333- | | 
So debt for damage clere ; for it is not founded upon a record, 
J.. & i | ; 
So account, after an account ſtated between merchants. Send. 
Jon. 401. | 
[The exception as to merchants accounts, is only meant 
to prevent dividing a running account, but extends not to accounts 
cloſed and concluded. IVelford v. Liddel, T. 1751. 2 V exey, 400 
0 So an account by an inland merchant againſt his factor, for the 


exception in the ſtatute does not extend to inland merchiants, 0 
Ne. Ca. Ch. 152. | 5 IN | 
So afſumpfit or any action, except account, though it be for a cc 
' merchant's account. R. 2 Mod. 312. 1 Mod. 70. I, 
So igſimul computaſſet, or indebitatus afſumpſit, upon an account 
ſtated. R. per 3 J. 1 Lev. 287. 298. 2 Sand. 127. R. 4 Mad, ter 
105. 2 Mod. 311. 5 1 yes 
So afſumpfit by an attorney for fees. R. 3 Lev. 367. D. con. 1 
2 Mod. 213. R. acc. Carth. 144. _—_ | the 
So action upon the caſe for an eſcape, but not det. till 
1 Sid. 306. = reſic 
So afſumpſit upon a bill of exchange, though it be between 86 
merchants; for it is tantamount to an account ſtated. R. 4 Mad be w 
105. Sho. 341. | | A 
So the ſtatute of limitations will be a bar, though part of the (iſ #atut 
time elapſed during the rebellion, when there was an interruptico iſ . So 
of juſtice. R. 1 Lev. 31.111. Sal. 420. Fit b 
Though the defendant had privilege of parliament. R. 1 Ln Bu 
111. Sho. 99. | K. Cr, 
Or was out of the kingdom. R. Sal. 420. R. Sho. 99. 2 Vu, Nor 
541. Hard. 502. But wide poſt, (G. 16.) ; record. 
Though the plaintiff had obtained judgment or ſentence for it Nor 
in France, or another kingdom; for here it is to be conſider #ra. 
only as a debt upon ſimple contract. NR. 2 Ver. 540. (C. 
So by the ff. 3 & 4 Ann. 9. actions on promiſſory notes 9 
be brought within the time appointed for actions upon the caſe i But t 


the /f. 21 Fac. 16. | 
So by the ff. 4 Ann. 16. all ſuits in the admiralty for ſeamen 
wages ſhall be commenced in ſix years after the cauſe of action. 
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So they ought to have been before. Semb: Mod. Ca. 26. Sal. 

424. Hard. 502. * 

But the cauſe of action riſes by the Hervice not by the contract. 

Mod. Ca. 26. 6 

So where the cauſe of alia commences by a requeſt, or upon 

any other condition precedent, the ſtatute cannot be pleaded, if the 

action be commenced within fix years after the requeſt, c. though 

it be ten years after the promiſe or contract. R. Godb. 437. 
Jon. 194. 329. 

SF if an account be delivered between merchants, and one of * 
them acknowledges ſo much due, the other inſiſts upon more, it is 
not an account ſtated, MR. Jon. 401. 

80 the ſtatute of limitations does not extend to ſuits in the ad- 
miralty or ſpiritual court. 

[It is not ſufficient that the writ bears 52 before the expiration | 
of the fix years, it muſt be really and in fact taken out, for that i 1s 
the commencement of the ſuit. And the true time may be averred 
and ſhewn notwithſtanding the 1e. Fohnſon v. Smith, P. 33 
6. 2. 2 B. M. 950.!] 8 

[Acknowledgment of the debt, after action brought, takes it 
out of the ſtatute. Tea v. Fourater, M. 1 G. 3. 2 B. M. 1099. ] 

The ſtatute doth not begin to run againſt a foreigner till he 
comes into England. Strit ft v. Greme, M. 11 G. 3. 3 Wilſ. 
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80 by the ff. 21 Fac. 16. all actions of treſpaſs for eh bat- (G. 5.) 
tery, wounding, or impriſonment, ſhall be brought within four When to 
years next after the cauſe of action. ee, 
If treſpaſs or impriſonment be alleged, 32 Car. 2. uſque 1 Fac. 2. 
the defendant may plead, as to all the treſpaſs or impriſonment, 
till 34 Car. 2. the ſtatute of limitations, and another plea to the 
refidue of the time, R. Sal. 420. 
So by the /,. 21 Fac. 16. actions upon the caſe for words ſhall (G. 8.) 
be within two years next after the words ſpoken. |  Whento 
And if the words are actionable without a-ſpecial damage, the- Nals, 
ſtatute of limitations will be a bar. R. Ray. 61. 1 Sid. g 
So an action quia crimen felon” impoſuit. Ray. 61. 1 80 95. 
| if it be not within ſix years. Vide infra, 
1 But an action for ſlander of a title is not within the f. 21 Fac. 
N. Cre. Car. 141. 
fa Nor an ation for words founded upon an indictment, or other 
record. 1 Sid. 95. 
Nor an action * crimen felon * 1 Sid. 95. Vide 


ſupra. 


(G. 9.) What Caſes are not within the Statutes of Limitations. 


But the ,. 32 U. 8. 2. does not extend to caſes where the ſeiſin (G. 9.) 
1s caſual, and by poſſibility does not fall within ſixty. years ; as it Such as 
does not extend to the ſervices of homage or fealty. R. 4 Co. 10. 6b. 2 
C0. L. 115. a” 2 Inſt. 96. R. 3 Lev. 21. the time 

Nor to the ſervice of covering the hall of the lord, or Boine limited. 
"th him to war. 4 Ce. 10. . 

Nor 


2 2 


I 


fas „„ 2 W# £ 


Nor to a writ of right of dower, for the plaintiff does not count 
of her poſſeſſion, nor of the ſeiſin of any anceitor, and therefore it 
is out of the ſtatute. Bro. St. Lim. 23. 1 
So for the ſame reaſon, it was enacted by the #. 1 Mar. 5. 
that 32 H. 8. ſhall not extend to a writ of right of advowſon, 
quare impedit, darrein preſentment, jure patronatus, writ of right of 
ward, raviſhment of ward of body or lands holden by knight's 
ſervice. e [> 

But ſeiſin of homage muſt be alleged within the ff. de Mert. 8. 
or M. 1.39. 2 Inft. 96. e 
And ſeiſin in law is ſufficient ſince the A. 32 H. 8. 2. R. 4 

Co. 10. 2 Inſt. 96. Vide Siſin, (E. | 

(G. 10.) So theft, 32H. 8. does not extend to actions, in which ſeiſin need 
In which not be alleged; as waſt ; for the land is not directly in demand, 


ſeiſin is not and the plaintiff does not declare of any ſeiſin in it. Bro. St. Lin. 
traverſa- Fg N 
ble. LORE, 


Annuity ; for the plaintiff does not declare upon a ſeiſin, but 
upon his\grant. Bro. St. Lim. 26. | 
Nor where ſeiſin, though it be alleged, is not traverſable ; a 
in eſcheat, for the ſcifin is not traverſable, but the tenure, 4 Co, 
11. 4. | 
In a ceſſavit, or writ of reſcous. 4 Co. 11. 4. Mo. 44. 
(G. rt.) Sothe fl. 32 H. 8. 2. does not extend to actions, which go in 
Actions for diſcharge only, and not to recover any thing; as in a contra for- 
e mam feolfumenti, for the plaintiff only difcharges himſelf. Bro. H. 
„% A. | 
f WE, rs by tenants. in anlient demeſne. Bro. upon &. 
Lim. 17. TR AGF. 
A 0 jule vexes upon an eneroachment of ſervices by the lord. 
Bro. upon St. Lim. 18. | | ES 

A writ of meſne upon a deed of acquittal. Bro. St, Lim. 18. 

A quo jure. Bro. St. Lim. 19. 8 e : 

A warrantia charte. Ibid. TOY | 
Nor to error upon a judgment, c. till the /. 10 & 11 V. 3 
Bro. upon St. Lim. 16. Vide ante, (G. 5.) | 

Nor ic a writ of falſe judgment. Bro. upon St. Lim. 16. 

Nor to actions for contribution; as a contributione facienda ; fot 
he recovers only damages for part of the charge of a ſuit. 5 
»pon St. Lim. 15. 5 | 

Nor to an aſſiſe of nufance ; for nothing ſhall be recovered, but 
the nuſance removed. Bro. upon St. Lim. 20. 

Nor to a quid juris clamat, or per que ſervitia, for nothing (bal 
be demanded but attornment. Bro. St. Lim. 20. 

A. writ of right of diſclaimer. Bro. St. Lim. 23. | 

Nor to a ſcire facias to execute a judgment; for the 32 U. & 
mentions only ſcire facias upon a fine. 

Nor to an attaint. 

So the /. 32 H. 8. 2. does not extend to proceedings witho!! 
any writ ; as to a plaint in the courts of Wales, Cinque Ports, cf 
other court. Bro. St. Lim. 21. Vide ante, (G. 1.) 

So it does not extend to a corporation aggregate; as ma}® 


and commonalty ; for they do not count upon a ſeiſin of me 
| Q | ce of 


| TT EM FS. = 34.4 
ceſtor or ee but upon their own poſſeſſion, Bro. | 
. Lim. 33. 
On a dean and chapter Idid. 

Otherwiſe a corporation ſole. Vi de ante; 60 G. I.) 

So it does not extend to the king; for he is not RE by the 
ſtatute. Bro. St. Lim. 679. Dub. Stamf. Pre. R. 42.6 

Nor to an avowry or vogniſance, as bailiff to the king. Bro. 

S. Lim. 67. 

' So if a man can make title to poſſeſſion within the time of 
limitation, he may maintain it by a title before the time of li- 
mitation; as in an aſſiſe, if the plaintiff makes title at large by 
elcheat forty years paſt, upon which he entered and was ſeiſed, 
till a difſeifin by the defendant within thirty years. Bro. St. 

Lim. 26. 

So if a man claims by preſcription a thing, which goes in dif- (G. 12.) 
churge only, it is ſufficient to allege the utage de tempore R. 1. Pieſerip- 
without alleging within fixty years ; as if he preſcribes to ouſt tion in dif 
from his common cattle that were not le vun. and couehaut. Bro, Sbarge. 

St, Lim. 136. 

To be diſcharged of toll, Bro. St, Lim. 39. 

To drive cattle to a pound through the ſoil of 4 without 
making amends for the eſcape. Bro. S/. Lim. 41. 

80 if he claims only an eaſement ; as liberty to enter his land 
to repair a gutter. Bro. St. Lim. 37. 

To {top an aquæduct during the repair of a mill. Bro. St. 

Lim. 41, 42. 

To have a way in the ſoil of IO to church. Bro. St. 
Lin. 42. 

So if a man preſeribes by a que e/late, and not in him 2 his (G. 13.) 
anceſtors, it is ſufficient to allege de tempore R. 1. without ſaying Or by que 
witli ſixty years; as if he preſcribes by a gue eat to ſuit to his te. 

mill, Bro. St. Lim. 40. 

99 if a corporation preſcribes to be a corporation de nee Rex, 
it is well. Bro. St. I. im. 43. ö 

So if a woman preſcribes to have dower, though her huſband . 
was attainted of felony. Bro. St. Lim. 45. 

So an avowry need not alle;;e ſeifin within forty years, unleſs (G. 14.) 
it be for rent, ſuit, or ſervice 3 ; aud therefore, if a man avows for Avowry, 
toll due fifty years pail, it is well. Hi. Si. Lim. 64. | O. not for 

Or tor an amerciament in a lect. Bro, St, Liu. 67. dent of ills 

Or for a nomine pane. bid, 

Aid to make his ſon a knight, or to marry his daughter. Po. 

St. Lim. 72, 73. OED 

Or for relief. 2 Ju. 95. 

1 90 for the fees of a knight or d of parliament. Bro. St. 
in, (AL 

But in an avowry or r co;rniſance for relief, c. where the 8 
is traverſable, the party mult allege ſciſin within the time limited 
by the /. de Mert. 8. VIZ, ts Tr acre. aliancin, H. 3, n GC 72 *0R1GiNs' 
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So it does not extend to a ſuit or ſervice, which b 
will not fall within the time of limitation. Vide ante, (G. 9. 0 
Nor to a juſtification in replevin, fas the ſtatute mentions 
avowry and cogniſance only. Bro. St. Lim. 67, 68. 
So the ,. 32 H. 8. 2 does not extend to actions founded upon 
(S. rs.) a deed or ſpecialty; and therefore, if an avowry be for rent cre. 


Acti 
on locks ated by deed, it is not within the ſtatute of limitations. Co. 


ty, Fe. IL. 115. 4. 2 Ver. 235. 
| As for a rent-charge. 
So if the lord confirms the eſtate of his tenant, to hold 


by 10s, where he held before by 20s. in avowry for the 105. 
Gro. Gar. 82. 
So if there be an avowry for rent upon a reſervation; for the 
reſervation will be the title. Co. L. 115. 4 
So if a rent be originally created by act of parliament. Cro, 
Car. 81. | 
So by the J. 21 Fac. 16. debt limited to fix years after the 
cauſe of action is, when it is not founded upon a ſpecialty ; and 
therefore debt for rent, reſerved by indenture, is not within 


any ſtatute of limitations; for. it is founded upon a ſpecialty. . 


R. Hutt. 109. 
Nor debt upon the f/f. 2 & 3 Ed. 6. 13. for not ſetting out 


tithes ; for the ſtatute is a ſpecialty. R. Cro. Car. 513. | 
| Nor debt for an eſcape ; for it is founded upon the ff. 1 R. 2. 12, 

before which an action upon the cafe only lay. R. 1 Sand. 38, 
R. 1 Lev. 191. 1 Sid. 306. 
Nor debt upon an award. Semb. 1 Lev. 273. 1 Sid. 415. 
2 Sand. 63, 64. 

Nor debt for a . fine; for it is not founded upon a 
contract or lending. 1 Lev. 273. 

Nor an action by an aſſignee of commiſſioners of bankrupts. 


2 Lev. 166. 
Nor debt upon a cally: Per Wi ndh. 1 Sid. os 


Nor an action againſt a ſheriff for money tevied __ a feri fa- 


cias. 3 Mod. 312. 

Nor a ſuit for a legacy. Mod. Ca. 25. 

So the ff. 21 Fac. 16. does not extend to accounts current be- 
tween merchant and merchant. 1 Lev. 287, 3 Mod. 312. 

Nor to a bargain between merchants, when there is no ſtated 
account. Semb. 1 Vent. 90. 1 Sid. 465, 

Nor to a ſuit in equity by bill for an account of money re- 
ceived upon a truſt. R. Ca. Ch. 26. R. 2 Vent. 345. D. Mod. 
Ca. 25. £9. Abr. 303. 

Nor to a rationabili parte bonorum, though it ſounds in detinue. 
R. Lit. 342. D. Mod. Ca. 26. R. Hut. 109. 

Nor to a ſuit for a charity. Eg. Abr. 304. 

So the ſtatute does not extend, Where the action is commenced 
in an inferior court within time, though it be afterwards removed 
by habeas corpus and there commenced 4 « novo, R. 1 Sid. 228. 


n (G. 17.) * 
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Nor where the action is commenced within time in B. R. and 
afterwards there is a bill, in equity for the ſame demand, 
2 Ver. 695. I | | 5 

The ft. 21 Jac. 16. does not extend to an action for words in 
ſlander of a title. D. Ray. 61. Vide ante, (G. 8.) . 

Nor to an action for words which are not actionable without 
ſpecial damage, if the damage, upon which the words become ac- 
tionable, happened within two years. R. 1 Sid. 95. Per Twiſt, 

1 Sid. 85. Ray. 61. Cro. Car. 144. EONS 

Nor to ſcandalum magnatum. Lit. 342. 1 Sid. 415. * 

Nor to an action for words founded upon an indictment, or 
other matter of record. 1 Sid, 97. | 

Nor to an action commenced in due time, but not revived, be- 
cauſe no perſon proved the will of the defendant, or took out ad- 
miniſtration to him. 2 Vern. 695. | Es | | 

So by the /. 21 Fac. 16. no perſon entitled to a formedon or (G. x6.) 
right of entry, who, at the time of ſuch right of action or entry Action by 
firlt fallen, was an infant, feme covert, non compos, in priſon, or an infant, 
beyond the ſeas, ſhall be barred of ſuch action or entry, though . 
the twenty years be expired; ſo as he or his heirs, within ten 
years after his being of full age, diſcovert, of found mind, en- 
largement out of priſon, return into the realm, or death, take 
the benefit of or ſue forth the ſame, and not after ten years. 

80 by the fame latute, no perſon entitled to treſpaſs, detinue, 
trover, replevin, account, debt, treſpaſs for aſſault, menaee, battery, 
wounding, or impriſonment, or action on the caſe for words, 
hall be difabled from ſuch actions, by being at the time of ſuch 
cauſe of action accrued under age, covert, non compos, in priſon, 
or beyond ſeas, ſo as they take the ſame within the times by the 
ſad ſtatute limited after cop ing of age, being diſcovert, of ſane 
memory, at large, or returned from beyond fea. 

ua 51 fl. 4 Ann. 16. any perſon iutitled to ſuit for ſeamon's 
wages, Cc. | 

Ang if the plaintiff was in Ireland, that ſhall be ultra mare within 
ths ſtatute. Per Holt, Sho. 91. 

So all actions upon the caſe are within the benefit of this pro- 
nlo. R. 1 Sid. 45 3. 2 Sand. 120. R. 2 Mad. 72. 

Aſumpfit, though it be not named. F, g. 81. 
So by the ft. 4 Ann. 16. if any perſon, azainft whom an action 
les for ſeamen's wages, treſpaſs, de/inne, trover, Ec. (or other ac- 
tons mentioned 21 ec. 16.) was beyond fea at the time of ſuch 
action accrued, the plaintiff ſhalt be at liberty to bring his action 
annſt him within the ſame time after his return, as was limited 
for ſuch action by the ſaid /. 21 Zac. 16. and 4 Ann. 16. 

90 it was before. R. 1 Lev. 143. Dub. 3 Mod. 312. R. cont, 
Sho, 99. Acc. Mod. Ca. 26. R. acc. per 2 J. Cro. Car. 246. 334. 
Richardſon dub. & Gro, cont. Semb. cont. 2 Ver. G . 
(lf Plaintiff is in England, when cauſe of action accrues, the 1 . 
8. me of limitation begins to run, though he afterwards goes 

broad, Smith v. Til, 7. 19 C 20 G. 2. Will. 134] : 

or Es ,, 8a 


So by the /. 21 Fac. 16. if judgment for plaintiff be reverſed, 
Or brought or arreſted after verdict, or defendant be outlawed, and the out. 


within a lawry afterwards reverſed, the plaintiff, his heirs, executors, or 
year after adminiſtrators, may commence a new action within a year after 
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(G. 17.) 


pudgment judgment or outlawry reverſed, and not after, 
Sy 80 if an action Hs commenced within fix years, and the 
plaintiff dies, his executor or adminiſtrator may commence a new 
ation, though ſix years are paſt, and ſhew the ſpecial matter, | 
Sal. 425, F, g. 171. | | 
30 if an action in an inferior court within fix years be removed 
by habeas corpus, and the plaintiff there declares de novo after ſix 
years. R. Sal. 424. EI | 
Yet the new action by the executor or adminiſtrator ought to 
be recent, and the ſpace of a year limited upon a reverſal or ar. 
reſt of judgment ſeems a reaſonable time, and if the grant of a 
probate or adminiſtration be delayed, it muſt be ſhewn, F. 
F, g. 170. 289. ; es | 
(G. 18.) So if a man after fix years acknowiege the debt due, and pro. 
Or where miſes payment, it will be out of the ſtatute of limitations. Pr, 
promiſe or (Cha. 386. | | 
proviſion is gif by his will he directs all his debts to he paid. Pr, 
made for ö 
payment. Cha, 385. | 
Or makes a proviſion for payment of his debts generally, 
bid. | „ 
Or publiſhes an advertiſement in the Gazette, or other neuſ. 
paper, That all debts owing by him, upon application at ſuch a 
place, or to ſuch a perſon, ſhall be paid. R. Pr. Ch. 385. 


Ui 


(G. 19.) Pleading the Statute of Limitations, and the Effect of 
| | the Statute. | 


So a man barred of an action by the ſtatute of limitations mult 
plead it, otherwiſe it ſhail not be intended. Cont. Cre. Car, 114 
R. acc. Cro. Car. 141. 160. „ | 

So if a verdict finds the action brought ſo many years after title 
accrued, it fignifies nothing, if it does not find that no other ac- 
tion was brought. Sal. 422. = | 
So if a man be not ouſted, or diſſeiſed, the ſtatute of limitations 
does not take effect againſt him; as if a ſtranger takes the profits 
with him, who has the right, for twenty years. R. Sal, 423- 

Sao if a man be barred of an action by the ſtatute of limitations, 
he ſhall take advantage of a title of entry, which afterwards ac- 
cryes. R. Sal. 422. 3 | 

Or if there be a contract for an annual payment, and the plain. 

tiff ſues for tlie arrears for twenty years, the ſtatute of limitations 
cannot be pleaded to the whole. R. Al. 62. 

If A. converts goods beyond ſea, and after fix years he returns 

and upon demand refuſes the delivery, it will be a new converſion. 
Per 3 J. Cro. Car. 246. 334. | 

So a man. ſhall not be reſtrained, in a court of equity, from 

pleading the ſtatute of limitations to an action at law. Though Vid 


Vide 


Vide ( 


\ 


| r K e 1 
Though he exhibits a bill for relief in equity, b is diſmiſſed, 1 
and the time incurs, pending his bill. R. 1 Ch. R. 205. 224 
Dub. 3 Ch. R. 97. 

LA bil depending in Chancery dock ſix years is not ſuch a 
demand as to take a debt out of the ſtatute of limitations. Anon. 
H. 1736. 2 Athyns, 1. ] 

The appointment of a receiver in Chancery will not prevent the 
ſtatute of limitations running on. Anon. H. 17 37. 2 Atkyns, 15.] 


T KN A „. 
Entire Tenancy. 
Vide Abatement, (F. 13.) 
Several Cenancp. 
V ide Abatement, ii.) 


TT EE MA © IT: 


Tenant to the Præcipe. 
Vide Recovery, (B. 3, 4.) 


Tenant in Common. 
Vide Abatement, (E. 10.—F. COLD (3 V. 4. Jo 7 


(N. 8.) Hates, (K. 8 
Vide Copybold, (K. 1. „Ahne (D. I, 2. )—Waft, (F ; ) 


in Dower. 
Fide Dower, (C. 1, 2, &e.)— 4ſt, (F. we N 
— in Fee. 4 
2 col e 7. Deviſe, (N. 4. 3 (A. 1, be — | 5 
cer, (B. 7.) | k 
— in Tot, 


Vide 8 (4 8. 1, &c.)—Copyhold, (C. 8, 9. Deviſe, (H. 
8,—N. 5, 6. 1 hour +) — Eſtates, = I, &c. 
7, 8. 22, &C. 33. cer, (B. | 


— atter Pollibility of ve as rt 
Vide Eftater, (C.1, &c.) 


g — for Life, 

+ C hold, (C. Deviſe, N. Eſtates, (E. I, &e. 

| Oy IG 1 e r 7 N 
— for Pears, 

Vide Eflates, (G. 1, &c.)—Officer, (B. 12. 21 aft (F. 2) 
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TENANT. 
—— at Ul. _ 
Vide Eſlates, (H. 1, &c.)—Oficer, (B. 11.) 
1 N a | 
— bp Sufrrance. | 
Vide Eflates, (I. 1, 2.) 
. 


Tide Afion upon the \ Caſe upon Aſumpſit, (H. 8.)—Condii 
(L. 4.)—Pleader, (2 G. 2.2 W. 28. 49.—3 K. er, - 


36.) 


TENEMENT. 
Vide Grant, (E. 2.)—Treſpaſs; (A. 2.) 


TENET ET TENUIT. 
| Vide Pleader, (3 O. 3.) 
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) Tents. 
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=> tithe or tenth of the annual value of any benefice wa 
| nted to the pope, circa 20 Ed. 1. according to the value 
then 8, 4a of every benefice. 2 [nff. 628. 1 Kol. 473. 

And this was in imitation of the Leviticel law, whereby the 
Levites pay a tenth to the chief prieſt. 2 7. 628. 

But it ſeems that tenths were received of the clergy by pope 
Gregory 9. Anno 1229. 13 H. 3. Forſe. 12. 

And granted by the clergy to king R. I. anno 1189. for lis 
expedition againſt the Turks. Sp. Glofſ. Decime Salad. 

By the /. 26 H. 8. 3. the king ſhall receive as united to the 
crown a yearly penſion amounting to a tenth of all profits of every 
archbiſhopric, biſhopric, abbey, Ec. deanry, hoſpital, college, 
Sc. parſonage, vicarage, Sc. within this realm. 

And a commiſſion ſhall go into every dioceſe to inquire the trac 
yearly value of all manors, lands, bc. belonging to any biſhopri, 

fc. or other benefice or ſpiritual promotion; and, after certiſ⸗ 
cate by any three of the commiſſioners of the value and tax ſet af 
the tenth, every archbiſhop and biſhop ſhall be charged with lewy- 
ing the ſame within his dioceſe, and. proceſs ſhall go _ the 
archbiſhop or biſhop for the ſame ; and the biſhop may levy it by 
eccleſiaſtical cenſures, diſtreſs, Ec, on any rated in his diocele, 
whereon no replevin, prohibition, ſuperſedeas on excommunication, 
c. may be allowed. | | 

And the incumbent, on default after demand at his church 
by the biſhop or his officers, and forty days neglect certified into 
the Exchequer, under the ſcal of the archbiſhop, biſhop, Oc. a 


? 


C 
deprived ipſo fat, by the ff. 2 C 3 Ed. 6. 20. of ſuch benefice 


3 by ſuch certificate the archbiſhop or. biſhop ſhall be diſ- 
harged for ſo much, and proceſs ſhall go againſt, the incumbent. 
And by the J. 32 U. 8. 22. on the oath of an archbiſbop, Oc. 
harged with collection of the tenth, that he cannot, for ſufficient 
aſe alleged, levy any part of the tenth charged, and no matter 
denn to the contrary by the king's ſerjeant or attorney, the Ex- 
&qacr may diſcharge the accountant upon ſuch allegation, or may 
szrd a commiſſion to inquire the truth, and on return, &c, dif- 
arge him. | ; | 

Bt by the /. 27 H. 8, 8. every ſpiritual perſon, on his com- 
oftion, fc. for his firſt-fruits ſhall have a deduction of his 
ith for that year out of his firſt-fruits ; but ſhall anſwer the tenth 
the king. | 

And if - ſucceſſor be charged with any tenth, arrear at the 
ith of his predeceſſor, he may diſtrain the goods of the prede- 
for, remaining on his benefice, and, on non-payment in twelve 
ys after, cauſe them to be appraiſed by two or three ſworn ap- 
niſers; and fold for ſatisfaction of the arrears and his coſts ; or 
ay ſue by bill in Chancery, or action of debt. 5 

do before a certificate of non-payment of tenths, there ought to 
an expreſs demand by a man authorized by the biſhop ; and 

crefore a demand by an apparitor is not ſufficient, R. Cro. El. 

d. Mo. 915. R. Mo. 541. „ 

Or ſub-collector, c. R. Sav. 1. 

Nor a demand to pay to another as his deputy. Cro. El. 81. 

4.7, . RES | 

Or at any other place than his houſe or church. Cro. El. 81. 

40. 915. | £ 

Or his ſtall in the choir, where the demand is made of a digni- 

there. Sav. 1. 
do a certiſicate of non-payment is traverſable, if there was not a 
e demand, c. Cro. El. 80. Mo. 915. R. Mo. 541. 

And if there be payment after demand, and before certificate, 
mill be void. R. Sav. 26. f | 


(B) Annetes. 


J. 


- 


rae | 8 
ric, | HE annates or primitie were the value of every benefice for 
he the firſt year, which was paid to the pope by all archbi- 
ee and biſhops, and began temp. Bonifacii 9g. or Fohannis 22. 
. J. Ecc!. 871. Spel. Gloſſ. Annates. | 

the N the J. 6 H. 4. i. it was enacted, that any, who paid to the 
br aber fog Rome for fir{t-fruits more than was accuſtomed, ſhould 
ele, u, Sc. | 


by the J. 25 H. 8. 20. no archbiſhop or biſhop ſhall pay an- 
, or other penſion, 6c. to the ſee of Rome. ; 

by the J. 26 Hl. 8. 3. (repealed by the ft. 2 & 43 Ph. E M. 4. 
' revived by the ff. 1 El. 4.) every archbiſhop, biſhop, abbot, 
of college, hoſpital, dean, prebend, parſon, vicar, 1 rg 
| | | ving 


rch 
nto 


hall 
be 
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having any ſpiritual promotion, to whoſe gift ſoever belongig 
before any poſſeſſion, or meddling with the profits of the bencſcs 
ſhall pay or compound to pay to the king's uſe, on good ſuretie 
the firlt-iruits, or one year's profit of his benefice, Cc. 

And the Chancellor, Maſter of the Rolle, or other, to be nm 
by commiſſion under the great ſeal, may examine the true x, 
Sc. and compound or agree for a rate for the firſt fruits, 

An obligation for payment ſhall be of the ſame effect as a fn 
tute-ſtaple ; and if any enter into a benefice, c. without paying 
or agreeing, Cc. he ſhall be taken as an intruder, c. and bein 
convicted by verdict, confeſſion, c. before the Lord Chancelby 
or other commiſſioners, ſhall pay for every offence double the 
hue of the firſt- fruits. | | 
And all firſt-fruits payable to the biſhop of Norwich, or a 
other but the king, ſhall ceaſe, | | 

By the ft. 28 H. 8. 11. the year for which firſt-fruits are pai 
ſhall be computed from the avoidance of the beneſice or ſpintu 
promotion. 

And by the ff, 6 Ann. 27. biſtops ſnall be allowed four ye 
from the reſtitution of temporalties to pay the ſirſt. fruits, paying 

fourth part of the compoſition each year, and if he, c. hen 
moved, ſhall be diſcharged of all not then payable, >. 

Bythe /. 2 & 3 Ann. 11, the queen, by letters patent, m 
grant to the corporation, thereby to be erected, all the firſt-frui 

and tenths, Se. for the maintenance of parſons, vicars, and 
rates of the church of England. 

And all ſormer ſtatutes for payment, levying, diſcharging, C. 
ſhall be 1a force. N 

And one bond only ſhall be given for four payments of fu 
fruits, and no fifth bond. 1 

And the ſaid firſt-fruits and tenths ſhall be anſwered and pai 
according to ſuch rates and proportions only, as the ſame han 
been heretofore uſually rated and paid. 

The value of benefices was aſſeſſed 20 Ed. 1. 

But the valuation, according to which the firſt fruits and tenth 
are computed, was made 26 H. 8. purſuant to the above ſtatute 
and now remains in the E:::h:guer. 4 Taft. 120. 

But by the /. 26 H. 8. 3. a parſon or vicar, whoſe benefice ex 
ceeds not eight marks, ſhall not pay ſirſl- fruits, unleſs he lives Une 
years therein, 1 | 

Nor by the ,. 1 Kl. 4. vicarages of 10l. per annum, or parlo 
ages of 10 marks ger annum, or under. 4 Inſt. 120. 

Nor by the ft. 5 Ann. 24. benefices not exceeding 51. per an 
improved value, which have cure of ſouls. Conf. by the ft. 6 An 
4 


5 . 

So by the /. 26 77. 8. 17. a leſſee of manors, lands, Sc. of 
biſhop, or other ſpiritual perſon, thall not be chargeable to th 
king, but his le{for ſhall be charged for firlt-fruits, notwithitan 


ing any covenant, Cc. to the contrary. 


By the ff. 27 H. 8. 8. commiſſioners, authoriſed to compound 0 7 1 
firſt · fruits, may deduct the tenth (which yet ſhall be. paid the * 1 


T E N T H 8. 


is prohibited, temp, Ed. 3. R. 2. & H. 4. 4 Ia. 120. 
By the „. 32 H. 8. 45. the comt of 6R-Fruits and tenths was 
2 but repealed by the ft. 1 Mar. 10. nad not revived Ay the 


K. * 
(C) Pioricnd ions. 


| biſhop or archdeacon in recorapence of their viſitation. Dav. 


1d and a=cepted by antient compoſition in lieu of it. Dav. 3. 
And therefore every benefice with cure 1s 9 to procuration 
r proxy. 
Phongh the compoſition does not appear ; for it may be 
himed by preſcription or grant. Hard. 181, 
But if there be a parſonage, and alſo a vicarage endowed, there 
hall be one procuration paid for both, 

$q no procuration ſhall be paid for a donative ; for it is exempt 
rom the viſitation of the ordinary. | h 
Nor for a chapel which depends upon a parſonage. | 
Proxies or procurations are collateral to the land, and not extin- 
uihed by unity of poſſeſſion. Hard. 388. 
lf proxies or procurations are refuſed, remedy lies in the eccle- 
zflical court, for their juriſdiction is ſaved by the ,. 34 & 35 U. 
. 10. Hard, 181. 388. 
80 a bill in equity lies for the recovery. Dub. Hard. 18 1. 


Hard. 181. 
(D) Penſions, 


But by the /. 26 H. 8. 3./. 22. a moiety of ſuch penſions as ex- 
ded 4ol. was diſcharged, and the tenth of all other penſions, 

And no ſuch penſion in ſuturo muſt exceed the third part of the 
ve of the dignity or e promotion. 


r K * E | 
(A) Ali Lands are held of the Ling, 
[D! what tenures lands are held, vide in Homage. | 
To what ſervices they are ſubject, ibid. 


To whom the ſeigniory belongs, and the inci dents t to it, vide 
binary, 190 


Abe demand and collection of firſt-fruits and tenths by the pope 


JROCURA TIONS or proxies are paid by the dergy to the 


b When the charge of the viſitation became exceſſive, a ſum was | 


- there ſhall be a remedy at law; if due by grant or preſcrip- 


Au 


x 
249 


O, upon reſignation of a dignity or ſoiritual promotion, the Vide Prall: 
U rerſon, to whom the reſignation i is made, ſometimes grants a bition, (G. 
lion to his predeceſſor. 11.) 
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pet he holds of him. 8 H. 7. 12. 5. R. 9 Co. 123. 


rant, and thereupon a melius inguirendum finds in the ſame manner, 


from him. 2 Rol. 514. J. 1. 
for the meſnalty and eſtate paravail are but one eſtate. Dy. 154 


„„ 
All lands and tenements in the hands of a ſubject are held ©, . 


9 


mediately or mediately of the king. Co. L. 1. a. Mei. In, 3, 
And therefore, though the king releaſes to his tenant all ſervice, 


So if an office finds a dying ſciſed, but of what tenure is igng. 


that is ſufficient to intitle the king ; for it ſhall be ſuppoſed thy 
the tenure is of him. R. 2 Gro. 41. | 

So liberties and things in groſs may be granted to be held ofth 
king, though not of a ſubject. Mo. 168, 


(B) But the King holds of no One, 


Br the king holds of no one. Co. L. 1.6. 

If lands held of the king, or of any other, are forfeited ti 
the king for treaſon, the tenure is extint. Bro. Parkana 
77. 6 Co. 5.b. 2 Kol. 514. J. 3. by 

And though the king afterwards grants. the lands to another 
the tenure ſhall not be revived in the hands of the patentee witha 
expreſs words. | 
Though there be a ſaving of all rights, rents, ſervices, Cc. f 
theſe words do not revive it. Bro. Parl. 77. 

So if the king purchaſes land of another, the tenure is extind 
2 Rol. 513. 8. | 
Though the tenant enfeoffs the king, and retakes the ell 
So if tenant paravail. enfeoffs the king, the meſnalty is extind Vid 

So if tenant paravail makes a gift in tail, remainder to the king 
R. Dy. 154. b. 2 Rol. 514. J. 5. | 

So tenure of chauntries and other lands given to the king, 
the ff. 1 Ed. 6. 14, Cc. is extinct, though there be a ſaving f 
the rights of all ſtrangers, &c. R. Dy. 313. a. R. 1 And. j 
Vet the lord of chauntries, &c. given to the king, may 20 
upon the land for his rent, though not upon the perſon, as wit 
his fee, Dy. 313. 2. 

So if the king grants lands forfeited, &c. the tenure may 
revived by proper words; as if he grants tenend” de capitali don 
per ſervitia debita. R. 6 Co. 6. a. Bro. Tenure, 3. ? 

Feudum originally was a portion of land granted * a prince, & 
to his officers or ſoldiers, upon a compact, expreſs or implied, 
render to his lord ſervice and aid. Wri. Intr. 7. | 

And was revocable at will, afterwards granted for years, att 
wards for life, and afterwards in perpetuity. Mri. Int. 14. 

Vide more concerning Tenure in Dignity, (C. 2.)— Juſt 
Peace, (A. 2.)—War, (B. 1.) a 


ES 


* 


Tenure in Burgage. 
Vide Burrough, (E.) 


TERM OF YEARS. * 
Eltates, (G. 1, &c. )—Pleader, (2 V. 16. Receipt, (A. 1. 
3 — Recovery, (B. 8.)—Remitter, (C. 4 
| —— attend Inheritance. 
Vide Chancery, (4G: 5.) 
Truſt of a, Term. 
| 2 Chancery, (4 W. 19, Ke.) 


T E | 
Vide Receipt, (A. 1 . 2. Recovery, (B. 8.) 


THE TERMS. 
Vide Adjournment, (A.)—Temps, (C. 1, &c.) 
T ER RE- TENAN TS. 
Vide Pleuder, (3 L. 14.) 
TESTAMENT. 
Vide Deviſe. 8 


TESTAMENTARY MATTERS. ' 
Vide Prohibition, (G, 16.) f 


. T „ 0 R. 
Vid 3 5 11. 2 (3 2 15 e 
(N. 


ESTA TUN CAPIAS, or FIE RI FACIAS. 
Vide Proc, (Ex 2.) 


TEST ACE 
Vide Officer, (K. 7.)—Pleader, (2 8. 28.) 


- 


TESTE OF A. WRIT. 
Vide Abatement, OY 14. )—Mandamius, (C. 4.) 


1 ES TMO 16 N E. 
(A) Witneſs; Tho ſhall not be. 
(A. 1.) Non Compos. 


| VERY witneſs muſt be credible. | 
And therefore, a man of non- gane memory ſhall not be al- 


wed as a witneſs, Co. £3 6. 6. 
an idiot, 


1 A lunatic 


"YT: 


TESTMOIGN E. 


A Tunatic during his lunzcy. _ = 

So one within age of diſcretion. Co. L. 6. b. 

As an infant, who does not know the nature of an o#h, 

[Infant under ten, very ſeldom, and under nine never, admit- 
ted to be a witneſs, either in capital caſes or leſſer offences. Rex 


v. Travers, per Gilbert C. B. and Raymond C. J. P. 12 C. $y, 


ide cont, 
2 Stra. 
14140. 


700. | 


So in an erate probanda, a witneſs ſhall not be allowed under the 


# 


age of 42 years. Bro. Tgſim', 30. 


But a lunatic may be a witneſs in lucidis intervallis. 


(A. 2.) Infidel, 1 8 


So generally an inſidel ſhall not be a witneſs. Co. L. 6. l f 

[A Mahometan may be a witneſs, and ſworn on the Kory, 
At council, preſent tao , chief juſtices. Fachina v. Saline, M. 1; 4 
G. 2. Str. 1104. & 

[An infidel, pagan idolator, may be a witneſs, and his depoſ. 
tion, ſworn according to the cuſtom of the country where he lives 
read in evidence. Ormichund v. Barker, H. 18 G. 2. Will, % 
1 Allynt, 19. Note, Ryder, Attorney-general, in ſupport of this 
cited the covenant between Jacob and Laban, in Geneſis xxxi. and 
ſaid, that Laban ſware by falſe gods ; which was admitted 2 
other fide, and by the court; and yet it is not true; for Lala 
{ware by the God of Abraham, the God of Nahor,” (who w 
Abraham's own brother, and the anceſtor of Laban, as Abrahan 
was of Jacob) © the God of their Father,“ i. e. Terah, which 
plainly means the true God, whom they both acknowledged ; thus 
the Almighty is frequently called the God of Abraham, the God 
of Jſaac, and the God of Facob.] 


(A. 3.) Quaker. 


*By /. 7 © 8 V. z. c. 34. made perpetual by 1 G. 1, ft. 2.6. 
and amended by 8 G. 1. c. 6. C22 G. 2. c. 30. 46. Quakers it 
ſtead of an oath, ſhall be permitted, in courts of juſtice, to make 
their ſolemn affirmation, which ſhall be of the ſame force in law u 


an oath, and ſubject them to the ſame penalties, in caſe of perjury.” 800 
But they are not to be admitted as witneſſes in criminal caſes WW clamp 
and by 32 G. 2.c. 46. the affirmation of Quakers ſhall be receive If a 
in all caſes where an oath is required by any act of parliament, i by 1 
the like penalty in caſe of falſe affirming ; and with the like exp the jug 
tion of criminal caſes.“ 0 80 if 
*On this exception, it has been held, that the affirmation of 80 if 
Quaker cannot be admitted on an appeal for murder. 2 Sir. 554M 6. I. 
cited Gowp. 392.* Or of 
Nor on a motion to ground an information for a miſdemeano Cony 

2 Str. 872. 1 Barnard, K. B. 346.* | 80 if 
Nor to ground a motion for an attachment, unleſs by conſen lor, 
and if by inadvertency a rule to anſwer the matter in an afidaW Or be 
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ads when the affidavit was only by affirmation; it ll bo diſ- i 


1 . 


charged. Andr. 200. 2 Str. gad.“ | | x 
Neither ſhall the affirmation of a be — 
te a third perſon againſt whom, an-applicati ion h mad for 

— Fntentipns 2 Bur. 5117. . 

*But to exculpate himſelf it may be admitted; Id Biuia 
And aQuaker'saflirmation has been heldſuffivient: tu prove the 
ſervice of a rule to ſhew cauſe wb am appointment of ovenſcers 
ſould not be: quaſhedi for this ig: not. 2 eriminal proſecution. 
2 Str, 1219. cited. Coup. 385.“ | 6 

80 tho ſolemn affinmation of a N (together with a tender 
of 20ʃ. purſuant to ff. 26 C. a2 c. IN:) entitles! him to admiſſion 
into the Turkey Company, without taking: the oatlpreſeribed by 


that act. 2 Burr. gag. 1005.“ f 
80 the: affirmation! of a er ſnull · be admitted in / guittam _ 
this ſue is diſouſedi at full 


ation, Comp) 382. 395. wv 
lngth.* . 
(A. 4.) Perſon convicted of Treaſon or Felony. 

80 a perſon attainted, or convicted, of treaſon or felony;. Hall 
wt be a witneſa. Go. L. 6. ö. 

Or of pirac „ K. Rol. 686. J. 27. 7 a 

Though it Be. to excuſe a man aceuſod . falſoly hy lim and by the 
inſtigat ion of another. N. 2 Nl 686, J 30. | 

But a perſon! pardoned! for his: treaſon or felony: will bea good 
witneſs, Per 3. N. 2 Com. Ray, 369. Dub. Ray: 380. N. rom! 
2 * 54 N. acc. for the pardon takes-away- pandm et reatum. 
1 Vet, 349. | 

80 if he be burnt” in:the-hand'for-felony!;- for that = e 
Kg . R. Ray. 369. N. Raye 380. R. Keil. 37 

de el, (A. 4) i 
* in the ſame ctime before convictions N. Neil. 
7. a 6 | 
Though he has a promiſe of pardon, and the promiſes be not 
made for his. evidence. Keil. . 


(A. 5.) Or any infamous Man, ; 
do a man infamous in any reſpect ſtall nod he a witneſs; as if a 
champion in a vrit · of right-be-reoreant; Cb. E. 6. & 2 
Ita na be-atainted r' verdict. Co. L. 6. 4. 
By the fs 5 BI. g. ifi convicted for perjury or ſubornation, till 
the judgment reverſed. | 
So if convicted of jury at the common law. Co. L. 6. b. 
90 if convicted off forgery upon the /. 5 El. 14. or otherwiſe. 
00. I. 6. 3. 5 Mod. 74. | | | 
Or of a eonſpiraey at the ſuit of the king. Co. L. 6. b. 
ConviR in premunires Jbid; ts 
80 if he had an infamous judgment, and upon that ſtood in tie 
alen allory, or tumbrel; Co. L. 6. 8 5 Midi 744 Sali 46. 
fade BY Are or loſe „ 4 ay b. ei 
| r be whipt for petit larceny. Per St. Jolu at Suſſi A 1657+ 
Vor. vi. | pe : pb ok J of 80 
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_ teſtimony unleſs the record be produced. 


| Hol, Sal, 689, © | 


plaint. Walker v. Kearney, H. 14 G. 2. Str. 1148.] 


of witneſſes, the epithet credible is added, it is intended only fron 


TEST MOTONE. - 
So if he have judgment of the pillory, though he did not fla 
there. R. 3 Lev. 426. Sal. 689, PE 5 

. - Or be convicted of barretry, though only fined ; for the crine 

makes the infamy. R. Sal. 690. N . 
So though pardoned after a conviction of perjury, he ſhall not 

be a witneſs. . 1 Vent. 349. Sal. 689. | 
S3o a pardon of any crime, after examination, does not make his 
teſtimony good. R. 3 Lev. 426. 

So an affidavit of ſuch a perſon in any cauſe ſhall not be admitted 
5 But . of felony, perjury, c. does not take away his 


So a record by which he is found guilty by verdiQ, is not ſuff. 
cient if judgment be not entered. R. 1 Sid. 51. | 
So if he Rood in the pillory, where the judgment was not infz. 
mous, it does not take away his teſtimony ; as for. a libel, os 
words in ſlander of the government. R. 3 Lev. 426. Seb.; 


Med. 75. £ | | pea 
So a man convicted of forgery upon the ff. 1 H. 5. 3. ſhall be; NY 
witneſs. Co. L. 6.6. . be a 
Or of barretry. Per Glin. and Newd, M. 1657. B. R. ſa 0 
Maind. cont. fortiter. R. cont. Sal. 690. | folu 
So a man outlawed in a perſonal action. Co. L. 6. 5. tot] 
So the pardon of an offence enables him to be a witneſs, except 8 
in perjury, where the diſability is part of the judgment; as if the ina 
felony, c. of which he is convicted, be pardoned. Per 3 1 2 Rep, 
cont, Ray. 369. Cont. 2 Bul. 154. Dub. Ray. 380. R. acc. 1 Ven. 1 
349. K. Sal. 689. | - toſhi 
Sao if burnt in the hand for felony, for it is quaſi a'ſtatute of the 
R. Ray. 369. 380. Sti. 388. Per Treu. 7 An. N 
And proof of the record whereby clergy is granted is ſufficient 23 C. 
without proving that he was burnt. Per Trev. 7 An. admin 


So a pardon of perjury by act of parliament enables him. Pr 


So if there be not a legal objection againſt a witneſs, other ſcan- 
dal to his credit ſhall nct be allowed ; as that he is a whore-maſter, 
drunkard, c. Mar. pl. 136. | 

So an affidavit of one convicted of perjury, &c. ſhall be allowed 
to prove a male-praftice againſt him, Sal. 461. 

[The affidavit of one eonvicted of forgery, cannot be read to 
fupport a complaint, but it may to defend himſelf againſt a com- 


(B. 1.) Who ſhall be a Competent Witaeſs.* 


* Competency is implied in the term witneſs ; and therefore, hen. 
ever, in acts of parliament which direct convictions on the oaths 


abundant caution to declare, that though competent witneſſes ſwear 
poſitively, their credibility is-to be weighed ; and if the ma ſtrate 
think the evidence not credible, he ought not to convict. D. pet 
Ld: Mansfield. 1 Bur. 414.* | ond 


T ESTMO ITE NE. 
The general objection to the competency 'of a "witneſs," ariſes 
tom an intereſt which he may have in the event of the cauſe ;* for 
in general a perſon 18 a competent witneſs unleſs he be ſo intereſted; 
and unleſs the verdi& can be given in evidence by him in aniotlier 
fut. 3 Term Rep. 27. 308.“ 5 


*Therefore in covenant for rent upon a leaſe by A. to B. if the 
point in iſſue be, whether C. whoſe title both admit, demiſed firſt 


to A. or another perſon ; C. is a competent witneſs to prove the 
point ih iſſue ; for the verdict cannot be given in evidence in any 


ation which may afterwards be brought by or againſt him. 


4 Term Rep. 308.“ | F : ; | 
But if two perſons are contending for the poſſeſſion, who Are 
to pay rent in different rights, then the landlord cannot be admitted 
to prove the demife in the ejectment. Id. [bid.* 155 
Where A. rented a tenement of C. who covenanted to reim- 
durſe him all the poor rates, and A. underlet to B.; A. was held 


to be a competent witneſs to prove ſuch letting to B. upon an ap- 


peal. 1 Term Rep. 262.“ 8 
The vendor without covenant for good title or warranty, may 
be a witneſs to prove the title of the vendee; Str. 4444. 

And to be a witneſs, it is not neceſſary that he ſhould be ab- 
blutely indifferent; for in ſuch a caſe, his credibility may be left 
to the jury. B. R. H. 358.“ „„ > 


And the bare poſſibility of à witneſs being liable to an action 


in a certain event, is no objection to his competeney. 1 Term 


Rep. 163, 4. 5 
*And in order to render a witheſs incompetent, it is neceſſary 


toſhew that he muſt derive a certain benefit from the determinatiort 


of the cauſe one way or another. Id. [bid.* ES 
Therefore a co-obligor in a hond to the ordinary under 22 & 


23 Car. 2. c. 10. is a competent witneſs to prove a tender by the 


dminiſtratrix. Id. 1bid.* | | 2 

80 a creditor of the adminiſtratrix is a good witneſs to the 
lame purpoſe. Id. Ibid.“ FFF ; 

*And in order to take off the teſtimony of a perſon joinedin the 
nul cum, evidence muſt be given of his being ſome way concerned 
n the fact, that proceſs has iſſued againſt him, and that endea- 
ours have been uſed to take him. B. R. H. 123. 264.* 

*But a perſon, who apprehends himſelf to be interefted, cannot 
be a witneſs, though in ſtrictneſs he be not intereſted.” 1 Str. 129.5 
The guardian of an infant on record cannot be a witneſs for the 
infant. I Str. 506.“ | 7, . 

Nor the prochein amy. 2 Ser. 1026. Whether the wißt of 
prochein amy can, Qu. 1 Sir. 506.“ | 985 

In an action againſt the ſheriff for a falſe return, the bailiff who 
ad the warrant. was not allowed to prove an attempt to arreſt. 
tr. 650. 2 Ld. Raym. 1411“ SH A 
n an information for importing teas, contrary to the act of na- 

gation, the maſter of the ſhip was produced by the defendant, 
uit was not allowed, becauſe the ſhip was forfeited by the act. 
ub. 140. Vide etiam, Bunb. 203.* 

A a2 The 
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| N though not to the, 10 way, be. a, witneſs,to pro, 


haz 12251 one of them . a witneſs o. Noe, the Weben 


FESTMO3GNE. 


1 en of a 1 5 e Prove the 
4 an his N 10 950 yh eqnſequentl . r. 2 


ends are i Eh 90 

rrower of . is a 9 wity s to Prove : 

ee contraQ, and the re-payment of the money. 4 2 
7271 225 6. Cant. Str, 633. 

But - 9 gu yp aRion, on the Ratute of yſury Ai the 
Wade of 2 bankrupt for taking uſurioys were, A 2 loan, of 
money to the bankrupt. before his bankruptex, the baykrupt i 
a competent witneſs to prove the offence, unleſs 10 has 0 
his 5 1 a. repaid the money. 2 Term. Rep, 496. 

Whether a ſervant can de a witneſs for his mailer, who by 
brought 1 for beating the ſervant, Hern. quad ſexvitinn any, 
N 5. K. + 595. 944; 

"A 9 ſupportsa cauſe, cannot he a witneſs, F. R. . 


24 tenant in poſſeſſion is not a good witneſs to, prove his lad: cor 
lard's 2 get 7 7 his title. 1 it is to n 


on er 


eg; a8 ben an ent of one perſon pays money t 
fry ve he ſhall re a coor —— = k 
Fes | COP himſelf againſt bis priucigal. 3 Ten Bop 1 
tr. 6 ; 
Soinan action brought againſt a maſter for his garmay' g dl 
his ID Welgentlys Fi quads Oc. the.carman may, be a vir 
ie mer, C 
A factor who ſe r the plaintifſ and is, tg, ve, pou 
RY © be ue to prove the 8 3 vil, 49.* 


perſon who has u inters! ome a,competent vitneſ dee in 

by 8 eaſing his l Bud, or PL. 3 . him r. nit 
90 therefore if. "PE: under-writer has engaged, to > contolhes W og 
e colts of another, defendant in an action on, the ſame pol . A 
and has joined av plaintiff in a bill in «quit for a Aenne he * to 
be, made a competent. EE hy the = t's releaſin N W 
— any. contribution to the coſts i in law. or in equity and 17 3 
offer by himſelf and the defendant t to pay, the 8 in equity andi 470 
diſmiſs the bill as to them. 3 LN 1 Ar 
A ſervant or clerk who has emb CET r notes af hu. * 0 


2 ig an admiſſible witneſs, (provided he has, 4 ) again 
e perle on who received ſuch money or notes. from him, in an c. 
ion for money, had and received, brought hy his maſter, t to _recar. 
the amount. Cowp. 199.* 
*'Ehe creditor. of à bankrupt who, has releaſed, his debt to the 


ankruptcy. B. R. H. 267.* 
Where two, n are neceſſary. to be? elected, he 1 


Ragpy 1353; „83. 


Au 


_TESTMOIGNE. | 
Aid the memper of a corporation Who has 48d Under the 
1 2 0 +. 0 2 fs #4 «© thg's 2 2 of a 
right claimed inay be a witnels to prove the ulage. 2 Str. 1069. 
And a father who has gained his r ia a borough by er⸗ 
iitude may be admitted to proye a cultom, by which his 8deſt ſon 
i; entitled bs is Freedom. i } il. wo. | 1 as 
*A mother thay, be a wititeſs i Profe her ndftiage whe 
K R. H. 257. | | 


280 on a queſtion of ſcitlemetit, huſband and wife thay prove 


fon's legitimacy is in queſtion. 


their own marriage. 2 Term Rep, 263.“ 

do an action by.a father for deflowering his daughter, gef. ꝓuod 
frvtium amiſit, the daughter may be a EN But ſhe muſt hot 
zive in eridence A promiſe of marriage, 2 Hr. 1054. 3 Wil 
18. FR” ' . 

It a witneſs be difitercſted it the time of 3 depoſition taken, 
that depoſition may afterwards be read, though he afterwards be- 
come intereſted. I P, Will. 289. Vide 1 S. 101. But on a 


til at aif iar it is laid Tuch a ÞcHod cänlöt 56 käamlihed il 3 


witneſs. 1 877, 101.“ 


ut in a latef caſe, it has been held, that where the perlon wal - 


bot intereſted at the time when the plaintiff or deferidant firſt hag 


i intereſt in his teſtimony, his evidence may be received, thou 


he afterwards became intereſted ; thus in an action _=__ unders 


writers, the broker was 1 % to prove circumſtances which 


2 „ 3s 


Was. 289.“ | | 2 
A grantee when he appears to be à bare - is a good Wit 
jeſs to prove the Execution of a deed to himfelf. Id. 290. 


+4 aft. 


2 promiſſory nofe, an indor{er was not admitted tõ prove that the 
cnſderation of the note was uſurtous. i Term Rep. 296. rg 
(*B. 2.) Haſband and Wife # 
"Huſband and wife ſhall not be called to giye evidence for or 
pzzinſt each other. B. R. I. 264. Vide 1 Term Rep. 263.% 


Therefore the wife's owning the receipt of money due to her 


uſband, for wages carned by her, was conlidered ds no evidence 


han aftion brought by the huſband. 2 Sr. 1094. 4 RY 
The wife of one defendant cannot be a witneſt for the other, 
agut 


aan indiẽtment againſt two. 2 S. fog? 


5 


TESTMOIGNE. 


But in an indi&ment againſt. the huſband for an aſſault on ib 
wife, the wife herſelf has been admitted as a witneſs, j Kr. 
633. 3 JJ ͥͤ ] ‚ð· dee. 
"A They ſhall not be admitted in any cafe to give evidence, even 
tending to criminate each other. Therefore in a caſe of ſettlement, 
| Where a marriage in fact had been proyed between two paupen, 
the firſt, wife of the huſband was not admitted to prove a former 
marriage with him, becauſe ſuch evidence would have tended to; 
proſecution againſt him for bigamy, 2 Term Rep. 263.* 
But in action between third perſons, a wife may be admitted 
to give evidence, which throws the debt upon her huſband. Thu 
in an action againſt the daughter's huſband, for the daughter 


wedding cloaths, her m ther was admitted to give evidence, which | 
ſhewed that they were delivered on the credit of the mother's lu t 
band. 1 Str. 504* „% 3 bg. a: p 
80 where the contract is made with the wife, in ſome caſes the ] 
wife's declaration may be given in evidence in an action againſt the 
huſband. Thus, the wife's declaration that ſhe had agreed to pay 1 
a week for nurſing a child, was allowed to be given in evidence an 
to charge her huſband ; the chief juſtice obſerving that matters of 
hat kind were properly under the direction of the wife, 1. 
—_— oC. „ 
*(B. 3.) On an Indictment.“ po 
| uſe 
On an indictment for deſtroying a note, the proprictor may be par 
a witneſs. 1 Str. 595.“ | x 
80 on an indictment for forging a letter of attorney, by which 18 
the priſoner transferred the ſtock of 4.—A. was admitted as. 
witneſs. 2 Sir. 728. Vide Ib. 1229.“ | PE 0 
*So the proſecutor of an indictment, though he had laid: 
wager that he ſhould convict the defendant. 1 Str. 652.“ 
If two be indicted and one ſubmit and pay a fine, he may be = 
examined as a witneſs for the other. 1 Str. 633.“ whor 
80 if one indicted plead miſnomer, and for want of a replic- iſ from 
tion be diſcharged, he may be a witneſs for the other defendants. BW Pay 
. Y 5 "I 
But on an indiment for perjury, in denying in an anſwer a judge 
agreement not to put a note in ſuit ; the giver of the note, de. ; 
endant at law, and plaintiff in equity, has been refuſed to be a0. (C. 
mitted as a witneſs. 2 Str. 1043. B. R. Il. 265.* 5 
»The defendants in ejectment againſt whom a verdict has been þ A 
iven, cannot be witneſſes for the proſecutor, on an indictment K 
for perjury committed on that trial. 2 Str. 1 104. 74 
(C. 1.) At what Time Exception ſhall be taken to a Witness.“ es 


*Formerly the rule was to object to the witneſs before he u '5 in 
ſworn in chief; and the objection muſt ſtill be made at the til. a 
1 Term Rep. 717. and it is too late to object to him after he has raped 
been examined and croſs-examined. 4 Bur. 2251. Vide Bk to 
#. 358% Eros . 00 


TESTMOIGNE +« © a 
„And an objection to the competency of witneſſes, diſcovered 
after trial, is not a ſufficient ground of itſelf for applying for a new 
trial; but it may have ſome weight with the court, where the 
party applying appears to have merits. 1 Term Rep. 717.% 


C. 2.) When a perſon ſhall be compelled to give Evidence. 
If one of the bail be a ſubſcribing witneſs, he ſhall be obliged 


to give evidence. 1 Str, 406.* 
*And if he be a material witneſs, the court will permit his name 
to be {truck out of the bail-piece, and another entered in his place. 


ILE | Cs 

But the court will not give leave to ſtrike out. the name of 
a defendant in ejectment, on affidavits that he is not intereſted in 
the premiſes, and is a material witneſs. for the other defendants ; 
eſpecially if the jury proceſs, and the ſubpœna's have iſſued. 
1d. 162. | - 

*An attorney preſent at the ſwearing of an anſwer in chancery, 
is not obliged to be a witneſs, on an indictment for perjury in the 
anſwer. 3 . 11232.” | 


(C. 3.) To what a Witneſs ſhall be examined.“ 


If a witneſs be examined by the party producing him, to one 
point only, the adverſe party may examine him to that, but not 
uſe him to prove a different fact. 2 Ath. 44. ſed qu. as to the latter 

N | . 


The party who excepts to a witneſs may call him afterwards, 
Kr. 480. | | | 


*(C, 4.) Trial put off when the Witneſs cannot be compelled to 


attend.* 


If one of the parties wiſh to have the teſtimony of witneſſes 
hom he cannot compel to attend, the court may put off the trial 
from time to time, till the other party conſent, that depoſitions 
nay be taken where they are. Cowp. 174. 

But leave cannot be had to examine an ancient witneſs before a 


judge without conſent. Barnes, 447. 


(C. 5.) Remedy againſt a Witneſs who wilfully abſents himſelf.* | 


*A witneſs who wilfully abſents himſelf may be attached for 
the contempt : or an action on the caſe will be againſt him. 
Doug, 561. (540. )* RE OF . 

And by /. 5 El. c. 9. f. 12. if any perſon on whom any 
proceſs out of any of the courts of record within this realm or Wales, 
hall be ſerved, to teſtify concerning any cauſe or matter depend- 
ing in any of the ſaid courts, and having tendered unto him ac- 
cording to his countenance or calling, ſuch reaſonable ſums of 
money, as having regard to the diſtance of the places, are reaſona- 
lle to be allowed in that behalf, do not appear according to 


the 


* 


A TESTMOIGNE. 
| thetenor of the faid proceſs, having not a lawful or reaſonable le 
or ampediment to the contrary, then the making default ſhall 
late and forfeit for every ſuch offence 400, and yield ſuch further 
recompence to the party grieved, as by the diſcretion of abe judy 
2 of the court out of which the ſaid proceſs ſhall be awarded, &,, 
to be recovered by action of debt, Wc.* 5 
This further recompence muſt he aſſeſſed by the court out of 
\ which the proceſs iſſued, not by che jury or judge at 255 priu, 
5 Doug: 556. (535-*) 7 | 
Fide more concerning Witneſſes in Chancery, (P. y. —Eviden, 
(A. 3.) —Fait, (B. 4.)-Parliament, (E. 11.—L. 25. Trial 
8 


Ar 
Vide Battery, (D.)—Phader, (2 W. 20.) 


＋ T M . i 

a Vide Temps. : ps 
TFITHE. 8 | 

Vide Diſmes. | 1 
„„ 44 


Vide Affize, (B. 17. 20.)—Maintenance, (A. $.)—Pleader, (c. 5 


34+ 36, 40, 41, 42. 49.—E. 21.—F. 13.3 M. 40.—3 0. 2. 
— Probiition, (F. 2.)—Remitter, (C. 1. | 


CITLE QF F3NTEY, 
Vide Diſrent, (D. 10.) 


1 1. 
(A) The ſeveral kinds of Toll. 


Fide Prave- * Wer —_ or theolonium, are all of the we 
gative, mport, and fignify a ſum of mo id by the buyer 
(D. 48.) goods or merchandizes exported or I = ſold within the 
realm. 2 nfl. 58. Vid 1 Will. 109.* | 
(F. 7 to toll in à market, picage, and ſtallage, vide in Marla, 
I, &c. ; 65 | 3 
Bo the king, or a ſubject, owner of a may preſcribe for 
toll for merchandize there imported, ng That 
for the owner is indictable, if he does not repair the port. Send 
Lute 1523. Semb, 1 Mod. 104. © ER TE. 8 
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"OS 
$0 for toll Tor ezrage ; for it will be for the benefit of the peo- 
le that the walls of a town for defence of the country are re- 
paired, Cro. El. 711. | 9 


(8) Toll-Turn. 


O toll may be pay able for cattle or goods in their return from 
8 a fair or market. Bl. Nom. verd. Toll, 1 Sid, 454. Cro. 


Il, he. SOR 
(C) Toll-thorough, 


ToLL-thorough is a ſum demanded for a palſage through an 


highway. Bl. Nom. verb. Toll. 22 Af. fl. 58. | 

Or for a paſſage over a ferry, bridge, &:, Bl. Nom. verb. T. | 

Or for goods which pals by ſuch a port in the river. 1 Mod. 47, 
1 Sid. | | : 

Aud Þ ing be demanded in canfideration of the repair' of the 
pavement in a high ſtreet. Jon. 162. * Vid. 2 Wilſ. 296.“ 

Or of the repair of a ſca-wall, bridge, fc. R. Jen. 162. 

Cleanſing of a river, Cc. 1 Mod. 48. | TOY 

But toll thorough cannot be claimed; ſimply, without = con- 
ſideration. R. Jon. 162. R. Mo. 575. 1 Mod. 47. 2 Mod. 4 


4 Mod. 320. D. Cont. 1 Mod. 232, N. 1 Sid. 454. Per Pub 


2 J. cont. Cro. El. 711. 2 Rol. 522. I. 37. : 
As if one demands 2d. for every ſcore of ſheep, that paſs by 


ſuch a town; for this would be a toll for paſſage in an highway, 


R. Mo. 575. Cro. El. 710, 
So toll for a ſhip that comes to ſuch a point cannot be demanded 
without a conſideration ; for the ſea is free for all. R. 1 Mod. 104. 
For cattle that paſs by ſuch a bridge. Semb. 3 Lev. 400. 


So it cannot be claimed from thoſe, to whom the conlideration 


does not extend; as a cuſtom, that upon conſideration-that the 


city of N. maintains a key for all goods imported upon the river , 


to the city, they aught to take for yy ſhip upon the river, 

paſſing by the key, ſo much, is not good ſo 

load or unload at the key. RN. 1 Vent. 71. 1 Mod. 71. 

R. 2 Lev. 96. | 
[So a preſcription to take toll for paſſing through the ftreets'of 


C. in conſideration of repairing” divers ſtreets there, is bad; for 
that is no conſideration 2 toll in the other ſtreets which he does 


not repair. Truman v. Walgham, P. 6 G. 3. Wilſ. 296) 
So it cannot be dlaimed as appendant to a manor, for it de- 
pends upon the will of a ſtranger, not of the lord himſelf; and 
therefore muſt be claimed as an eaſement. Kel. 152. a. Oo 
But if a perſon claiming a toll for paſſing over an highway, 
an ſhew that the liberty of paſſing over the ſoil, and the waking of 
toll for ſuch paſſage, are both immemorial, and that the ſoil and 


the tolls were, before the time of legal memory, in the ſame hands. 


though ſevered fince ; it will be preiumed that the ſoil was origi- 
nally granted to the public in conſideration of the wlls, and ſuch 


original 


r ſhips which do not 
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1 Term. Rep. 660.* 


| ket, Lut. 1502, | 


Rep. 616.* Ba | 


| ROT toll cannot be claimed except by grant or preſcription. 
out of a ſhip upon his land ; yet he. cannot take 2d, for ever 


% N 
— 


. 8 
original grant is a good conſideration to ſupport the demand, 


OLL-traverſe is a ſum demanded for paſſage over the printe 

L foil of another. Bl. Nom. verb. Toll. 1 Sid. 454. Cn, 
El. 711, 22 Al. pl. 58. # 7 5 
And this toll may be demanded without alleging any conſide. 
ration for it. Mo. 575, 2 Mod, 143. | 

As if the lord of a manor has a wharf near a navigable river, 
and demands 2d per ton for all goods put upon the land within his 
wharf, though he does not ſay, upon the wharf. R. 3 Lev. g2;, 
2 Lev. 97. Vid. Cowp. 47. | | 
Ik the lord claims 29. for all wares ſold within his manor, 
without ſaying, in a fair or market. Dub. 4 Mod. 319. 


(E) (ho may demand Toll, 


A Man may be entitled to have toll by preſcription or grant. / 
4 Mod. 319. *1 Will, log.“ | | | | 

So if the ſoil, in which a fair or market is held by preſcription, 
comes to the crown, neither the fair, Ic. nor the, toll there due, 
are "extinguiſhed. Mo. 474. F 

| So if a manor to which toll is appurtenant comes to the king, 2 
the toll continues appurtenant. 1 Mad. 232. 2 Mod. 144. 

So if the king grants a fair or market, he may alſo grant to the 3 
grantee to take a reaſonable ſum for toll. Mo. 474. | 2 
And the grant will be good; though the charter does not ex. 

preſs the ſum in certain. Per 3 J. Mont. cont. Hal. 86. _ 
So if a man builds a new bridge, or a wall againſt the ſea, C. 5 


the king may grant to him to take pontage, or murage ; for it is 


for the eaſe of the people. Mo. 474. . 
But the king cannot grant a toll for goods not brought to mar- 


[Toll. bars cannot be erected out of the place for which toll 
is demanded. Attorney-General v. Ayre, in Sc. M. 1720, 
Bunb. 68. | FER 


3 


(E. 2.) Remedy for Toll.“ 
A general indebitatus aſſumpſit will lie for tolls. 1 Tern 
) GAhen no Toll can be due. 


So though a man may make an agreement for goods landed 


barrel, or other ſum certain for goods landed there; for 2 
| | | wo 


KA 


T 4 
would be to raiſe a toll or cuſtom without the N of the king, 
R. 2 Rol. 171, J. 10. 


(00 Tho ſhall be quit of Coll. 
(G. 1.) By Preſeription. 
ERSONS may be quit of toll by preſcription, or the king's 


grant; as a city, or borough, — 1 preſcribe to be quit of toll. 


F. N. B. 226. J. 
The inhabitants of a borough may preſeribe for paſſage in a 


ferry without toll. Adm. 1 Sal. 12. R. 3 Mod. 293. 
So the king is quit of all tolls by his prerogative. Pal. 8 5. 


So by the cuſtom of the realm, tenants in antient demeſne may 


claim to be quit of toll in all fairs and markets within the realm, 
for goods bought or fold for or out of their tenements. F. N. B. 
228. J. Vide Antient Demeſne, (F. 4. 

So by the cuſtom of the realm ceclefiaſtica perſons cngin to 


be exempt from pontage, murage, Sc. Pal. Vide Ecclefiaſe 


tical Perſons, (D.) 
(. 2.) By Grant. 


So the king by his charter may grant, that the inhabitants of 
ſuch a town, borough, c. ſhall be quit of toll in 3 place in 
England. Lut. 1332, Vide Prærogative, (D. 33.) 

That ſuch an abbot, biſhop, Wc. et homines ſui ſint quieti al omni 
theolonio in omni foro, nundinis, t tranſitu, per totum regnum. 
2 Kol. 202. |. 15. | | 

But ſuch grant, that he et homines ſui ſint quit of toll, Ic. ex- 
tends only to toll for their own proper neceſſaries, not if they buy 
or {ell as common merchants. 2 Ro. 202. J. 15. 


(i)) Kemedp for Freedom from Toll. 
(H. 1.) By Writ de gſendo quiet” de Thelonio. 


F a man who ought to be quit of toll be charged, he may have 


a writ de efſendo quiet” de thelonio. F. N. B. 226. J. 

But an action will not lie on this writ until the plaintiffs 
goods be actually diſtrained, B/. Term Rep. C. B. 206. 4 Term 
Rep. 130.* 


(H, 2.) By Actions. 


So if a man takes toll, when jt is not due, or more than is due. 
or of him who is exempt, an action upon the caſe lies. 
R. 1 Sal. 12. Vide Market, (F. 1.) 

Or treſpaſs. Lut. 1329. 1 Sal. 248. 

So if the cattle or goods of any exempt are diſtrained for toll, 


he may have a replevin, 


Vide more concerning 750 in dei \Demeſne, (F, Ti 10 
Nuria, (F. 1.) 
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f ; : a; Toll-Bosth. 
Vid Market, (F. 1.) 
„ 5 
Vide Droit, (B. 5.) 
| NES « 
r O NM B. 5. 6 
Vi Cemetry, (C.) | 
TONNAGE, AND POUNDAGY k 
Vide Parliament, (H. 12.)—Tradt, (C. 1, &e.) 8 
2 N f > T4 4 al 
TOUTS TEMPS PRIST. w 
| Vide Pleader, (2 V. 5.) 1 
TOWER COURT. ; 
Vide Courts, (O. 8.) 7 < 
* 8 
| Vide Pariſh, (C. I, 2.) — Let, (0. 3. Hh 4 
| | ; | a 
TOWN CLERK. 8 
W Vide Franebiſet, (F. 24.) Bo | 5 
: 5 or. C 
— 2 nel 
; | bg 8 
; Alig 
T7 939. : wl 
(A) Liberty of Trade. pol 
(A. 1.) By Merchants Strangers. | 5 
2 is beneficial to the commonwealth. 11 Co. 86. Uſtu1 
1 Rol. . | A 
All trades, mechanical or others, which avoid idlenels, and a car 
exerciſe men in work for the maintenance of them and their fa- berzl 
| milies and the increaſe of their ſubſtance. 11 Co. 86. | ſpeed 


By the ff. M. Ch. 9 H. 3. 30. omnes mercatores, niſi probibiti 3E 
babeant ſalvum et ſecur conduct exire de Anglid, venirs in Hapllan, 80 
morari es ire per Angliam per terram aut equam ad emthdum, vel des- 

dendum. Confirmed by the ft. 2 Ed. 3. 9. 

The magna et parva tuſtuma, and alſo tonnage and * 
were granted for Kiagusnd of the ſea, 2 Rel. 175. I. 10. Vit 
in Parliament, (H. 11, 12.) - | 

By the ,. 18 Ed. 3. 3. the ſea ſhall be open to all manner of 
merchants to paſs where they pleaſe, | 8 


% 
by the, /. of the Jeggle, 27 Ed. 3. 2. all merchants fira 

5 Le, may. lafely come avd dwell in the realm, 

they will, and thence return with their ſhips, wares, Ce and 

freely ſell, Se. paying the cuſtoms due, 80 by the 1% Ed 3. 


„2.2. 8 | V - 
# So by the /. g Ed. 3. 1. and 25 Ed. 3. 2. all merchants 


rangers, and denizens, or any ther, may fell corn, Ec. ayd. every 
other thing vendible, to, whom they pleaſe, foreigners or denizens, 
except the king's enemies; and any charter, proclamation, allaw- 
arte; 3 Oc. to the. contrary ſhall be void. Confirmed by 
+ IE is 2. 7. 5 ' 2 
7 the df 2 R. 2, 1. all merchants aliens of amity- with, the 
king, may ſafely come within the realm; and in all cities, boroughs, 
ge. abide with their goods, as long as they pleaſe without. diſturb- 
ance ; and fell and buy in groſs and by parcels to whom, ang. of 


whom they pleaſe. And return, Qc. by, the „f. 5 R. 2. 1. 
aliens ſhall not ſell by rerail, except victuals. 


b 


will. N 


0 


denizen, In, city, borough, Sc. which hath franchiſe, and the 


the franchiſe ſhall be ſeiſed into the king's hands, 

In a town which hath no franchiſe, if the lord, or his bailiff, 
or. conſtable, Nc. being required to do right, do it not, they, ſhall, 
ned to the plaintiff. his double damages. 3 3 
80 by the fame flat, the chancellor, treaſurer, and juſtices, 
afigned to hold the king's pleas, in the places where they come, 
ball inquire-of ſuch diſturbances, and the ſame-puniſh, &c. | 

Or the king by commiſſion under the great ſeal may. aſſign, 


by the ,. 25 Ed. 3. 2. 


And by the ſame flat. 25. Ed. 3. 2. every perſon who will ſue (on 


ſuch diſturbance) may have a writ in the Chancery to attach the 
6. Gſturber, and cauſe him to anſwer in the king's court. 

And therefore, where a merchant ſtranger delivers his gacds to 
nd a carrier to be carried to a port, which are by him feloniouſly em- 
fa« dezzled, he may ſue in Chancery for relief, where there ſhall be 

| qeedy diſpatch, and need not proceed at the common law, 
Wi, 13 Ed. 4. 9. b. | | 
an, 80 by the ff. 27. Ed. 3. 2. if any. by colour of his office, or 
athenviſe, take any thing. of merchants againſt: their agreement, 
be ſhall be arreſted by the mayor and bali of the place, if out 
of the ſfaple, or by the mayor and miniſters of the flaple, if in the 
aple ; and ſpeedy proceſs ſhall be againſt him from day to day, 
Ecording to the law of the Haple, and. not at the, commyp law. 
So by-the ,. 27 £4. 3, 20, 


But this was ſtrained by the Af. 16 R. 2. I, that merchants, 
By the ſame fat. if diſturbance be to a merchant, ſtranger, or. 


mayor, (Fc. on requeſt give not remedy, and be thereof attainted,, 


perſons to enquire. and puniſh the ſame ; and this was alſo allowed 


A 


» 

\ 

0 

, g x P 


By the /f. g Ed. 3. 1. (confirmed by the /f. 2 R. 2.1.11, R. 2,7.) (A. a.) 
he that gives, diſturbance to a merchant contrary: to this ſas, Remedy 

tute, ſhall yield to the merchant double damages; and, if attainted, upon dif- 
ſhall have a year's impriſonment, and be ranſomed at the king's turbance. 


$66 | „„ | 
24 And therefore, he ſhall have advantage of the I merchant, 
5 7 it be not conformable to the common law. 13 Ed. 4. 9. l. 
2 Kol. 114. * 1 
And ſhall have ſpeedy remedy. 13 Ed. 4. 9. 6. 2 Rol. 114. 
(A. 3, But by the ,. 12 Car. 2. 18. /. 2. no alien, unleſs naturalized, or 
— made denizen, ſhall exerciſe the trade of a merchant or factor in 
2 merchant any of the places there named, (viz. the lands, iſfands, plan. 
| or factor in tations belonging, or which may belong, to the king or his ſuc. 
tte Ex ceſſors in Aſa, Africa, or America,) on pain of forfeiture of all hi 
plantations goods, or which are in his poſſeſſion, c. 6 5 
. Aja, So by the /. 11 Ed. z. 3. no merchant ſhall import cloths not 
ier made within the king's ominions, on pain of forfeiture of the 
A. % cloth. © | | „„ 
2 Nor by the /. 3 Ed. 4. 4. woollen caps, or woollen cloths, card 
tion re- for wool. 8 i . 
ſtrained. Laces, corſes, ribbands, fringes of filk and thread, laces of 
thread, ſilk twined or embroidered, laces of gold, of ſilk and gold, 
ſaddles, ſtirrups, harneſs to ſaddles, ſpurs, boſles of bridles. 
Andirons, gridirons, locks, hammers, pinſors, girdles of iron, 
latten, ſteel, tin, or alkmine, fire-tongs, dripping- pans. ; 
Points, purſes, gloves, girdles, harneſs for gina, hats, bruſhes, l 
Dice, tennis balls, cheſs- men, playing cards. | 
Any thing wrought of tawed leather, tawed furs, buſkins, ſhoes, 6 
galoches, or corks. oy 
Knives, daggers, wood-knives, bodkiris, ſheers for taylors, ſciſſors, 
razors, ſheaths, pins, pattens, pack-needles, forcers, caſkets, rings 
of copper or latten gilt, chafing-diſhes, hanging candleſticks, 


chafing-balls, ſaoring-belis, curtain-rings, ladles, ſcummers, coun- B 
terfeit baſons, ewers, painted ware, or white wire thread, to be s inſt 
ſold within this realm, (unleſs wrought in Treland,) on pain to An 
forfeit the ſame ; a moiety to the king, and a moiety to him who dhe ca 


mall ſeize them, | 
So by the ff. 1 R. 3. 12, no merchant ſtranger ſhall import to o ano 

be ſold any girdles, harneſs for girdles, points, leather, laces, cd; 
purſes, pouches, pins, gloves, ſpurs, ſheers, ſhoe-buckles, bell, 
(except hawks-bells,) curtain rings. 333 
Knives, hangers, taylors ſheers, ſciſſors, andirons, cobbards, 
tongs, fire-forks, gridirons, ſtock-locks, keys, hinges, garnets 
painted glaſſes, painted papers, painted forcers, painted images 
painted cloths, beaten gold or ſilver for painters, ſaddles, ſaddle- 
trees, horſe-harneſs, boots, bits, ſtirrups, buckles, chains, latten 
nails with iron ſhanks, turnets, ſtanding candleſticks, hanging cat- 
dleſticks, holy-water-ſtops, chafing-diſhes, hanging lavers, tin, or 
leaden ſpoons, latten or iron wire, iron candleſticks, es, horn 
for lanthorns, on pain of forfeiture, a moiety, c. ut ſuprn. 
So by the ft. 19 H. 7. 21. none ſhall import ſilk wrought by it. 
ſelf, or with ſtuff, in ribbands, laces, girdles, corſes, calls, or points. 
Nor by the /. 25 H. 8. 9. and 33 H. 8. 4. any thing made of 
tin, or pewter, | | 5 6 
Nor by 5 Eliz. 7. rapiers, daggers, knives, hilts, 3 

| Jackets, chapes, handles, ſcabbards, or ſheaths ſor knives, (A N 


* 


: (A. 5. By the King's Subject. | Loy 


By the ft. 15 Ed. 3. 3. the ſeas ſhall be open to all merchants (A. f.) 
to paſs with their merchandiſe, where they pleaſe. uin; foreign 
So by the ff. 3 Jac. 6. all ſubjects of England may trade to EI 
and from Spain, Portugal, and France, paying their cuſtoms and | 
duties, notwithſtanding any incorporation made by the king to 
any to have a ſole trade there. 5 * 
(By. JJ. 23 G. 2. c. 13. any perſon ſoliciting, &:, any ar- 
tificer in any manufacture of Great- Britain or Ireland to go abroad, 
forfeits 5ool. and impriſonment for one year; ſecond offence 
1000. and two years impriſonment.] Sts | 
[Perſon exporting tools in the filk and woollen manufacture, 
forfeits the tools and 200/. captain taking on board 10g/. captain 
of king's ſhip 1007. and caſhiered cuſtom-houſe officer figning 
cocket, 100/. and forfeits his place.] 2 = 
So by the common law every ſubject may exerciſe himſelf in (A. 6.) 


every lawful trade, 11 Co. 53. 6. Hob. 211. Within the 
ö So he may uſe ſeveral trades, or myſteries, if he pleaſes. 11 Co. Wine ab: 
54. 4. Hob. 211. Cont. 2 Rol. 392. Pal. 396 r 
ö And the ff. 37 Ed. 3. 6. which required that every man held trade by the 


himſelf to one myſtery, was preſently repealed. 11 Co. 54. 4. common 
0 So he might uſe a trade, wherein he had knowledge, though law. 

de never was apprentice, or inſtructed in it. 1 Sand. 312 
$ * By the maritime law, it is cauſe of confiſcation in a ſubje& to 
gs trade with an enemy, provided he be taken in the act; but this 
8 does not extend to a neutral veſſel, 1 Term Rep. 85.“ „ 
m. But by the common law a man cannot uſe a trade in which he (A. 7.) 
be WW: inſufficient, 2 Rol. 392. Pal. 397. | When not. 
to And for a misfeaſance to the prejudice of any, an action upon 
dhe caſe lies againſt him. 1 Sand. 312. Fn 

$0 a man, who profeſſes one trade, cannot uſe a thing proper 

10 io another trade, though it be in reference to the commodities 
uled in the trade, which he profeſſes; as a bricklayer cannot do 
a thing proper to the trade of a plaiſterer, where they are diftin& 
ndes, R. 2 Rol. 391. But it was contrary to a bye-law. 


al, 396. 8 8 h 
net, . So a wheel-wright cannot uſe the trade of a ſmith for making 
1 b wheels, Per Holt, Sho. 207. 
e- 


A trade is not tranſmiſſible, but is put an end to by the death 


atten l the trader; and if executors carry on trade, they muſt do it as 
ca diriduals for their own advantage, and at their own riſk, unleſs 
0 or ader the direction of the court of Chancery. 1 Term Rep. 295. 
horn 1 f 1 | 
oh d) Regulation of Trade by the King's Charter. 
Its , w Ry 5 I 
ot | HE king by his charter may conſtitute fraternities, or compa- 
ade of nes, for the management of foreign or demeſtic trade. 


or trade cannot be maintained or mcreaſed without order and 
wernment; and therefore, the king may erect gam mercats- 
, a fraternity or incorporation of merchants, for the ad- 
Cement of trade. 8 Co. 125. 4. | | 

| Aud 
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"RT. T R A D E. 
NE | Andnone but the king can erełt a ſociety for trade. Shin, 22,, 
| So the king by his grant may require, that. all ſhips, which 
come to ſuch an haven, unload in. ſuch a place, for the ſecurity of 
the cuſtoms. Hardi 55. „ | 5 
ub ſhips ſhall unload in a public place, and not elſewhere, 
That tonnage be paid at ſuch a port, more convenient for the 
king's officers, and not prejudicial to the ſubjeft, Per Du 
„„ | © s 
\ So a grant by the king to the corporation of weavers in Londa, 
| ge rent, that none ſhall intermeddle with their trade, 
unleſs he be free of their fraternity, is. good. Hard. 55. Vid 


72, (D. 1.) | 2 : | 
So a grant to London, that every one, wlio brings ſaleable goods 


there, ſhall pay ſuch a toll, will be good. Hard. 55. þþ 
So the king by his patent may grant, that ſuch perſons ſhall fr 
have the ſole printing of books of the common law. 2 Ga, Ch, 6;, un 
Acc. in Domo Proc. 1 Ver. 120. Shin, 234. N. Cart. go. lee 
Or the ſole printing of almanaes. Semb. 2 Ca. Cb. 66, th 
Shin. 234. F | | be 
Or the printing of the ſtatute-books ; for they are matten df ſei: 
ſtate. 2 Ca. C76. 93. 1 Ver. 120. 275. | 22 
Or Engliſh bibles, 2 Ca. Ch. 93. 1 Ver. 120. the 
So by patent, the fationers have the ſole printing of bible, der 
teſtaments, common-prayer-books, Cart. go. 8 

| $0 for civil. law-books, ſchool-books, almanacs. Cart. go. way 
But a patent, granted to Moor by King James for the ſole print. 8 

ing of books of the common law, does not extend to new books whe 
of the law never printed before the patent. R. per 10 J. 1668.8 part 
2 Ca. Ch, 67. | 80 

Z3o if the king grants power to the /ationers for printing ſuch WM cuſto 
books, he cannot afterwards grant to the univerſity to print the BW fandi 
fame books. Dub. Shin. 234. / A 
Vid paſt, (D. 1. 4.) | by w 

: : were | 

(C) Charge upon. Trade. 5 — 

(CC. 1.) Cuſtoms of Tonnage and Poundage, fFc. 14. 

QO merchandizes may be charged with cuſtoms or duties ti (Inf 
the king. _— | | ; ſting 

By the /. 14 Ed. 3. ff. 2. 2. merchants ſhall be free to tn "ly ag 
paying their cuſtoms due. TE 1.172 
The old and new cuſtoms originally commeneed by parliamen But 
Vide Parliament, (H. 11.) | Eon to his 
No cuſtoms are due but by common conſent of parliamen_yncerne 
Jide Parliament, (H. 9, &c.)—Prerogative, (D. 43.) ; 172 
By the „f. 12 Car. 2. 4. the parliament grant to the king (If ti 
every ton of wine from France brought iuto the port of my emed, 

by way of merchandize, by a. ſubject born, 40. 10s. by an ale 45 if! 
oL, 


into any other port by a ſubject, 31. ; by an alien, 4. 1 


- 


N RAE ' -, 369 
On every butt or pipe of ſweet wines brought into the port of 
London, by a ſubject, 2/. 5s. ; by an alien, 3/. Into another port 
by a ſubject, 10. 10s. 3 by a ſtranger, 2. 5. 
On every aum of Rheniſb or German wine by a ſubje& into any 
port, 1/. ; by.a ſtranger, 14, 5s. e | 
By the „f. 1 Ann. 13. . 112. Hungary wines imported by Hams 
burgh ſhall day as German wines. | | ER. 
By the J. 12 Car. 2. 4: on all goods carried out of the wn, as 
dominions, or brought into the ſame by way of merchandize, by 
ſubject, denizen, or alien, Peg, 46a 12d. for every 20s. value, 
according to the valuation in the book of rates; and 12d. more 
fer pound by a merchant ſtranger for native commodities exported, 
except ſuch as in the ſame book are cuſtom-free. a 
And by the ſame ft. .. 3. if any'goods be ſhipped or put into a 
boat or veſſel to the intent to be carried beyond ſea, or be brought 
from beyond ſea into any port, Ic. by way of merchandize, and 
anſhipped, c. the cuſtoms due not paid or tendered to the col- 
{or or his deputy, with conſent of the comptroller or ſurveyor 
there, or one of them, nor agreed for at the cuſtom-houſe, ſhall 
be forfeited; a moiety to the king, a moiety to him who ſhall. 
ſeize or ſue for the ſame. 726 Ta 
And therefore the goods are forfeited, where bulk is broke, or (C. 4.) 
there is a manifeſt intent to do it, before the cuſtoms paid, ten- Due upon 
dcred, or agreed for; Fort. 47. K. Hard: 360. | importa- 
80 any goods imported to be fold, though they are taken by on. 
way of repriſal. R. Cro. El. 534. 38 | 8 
So by the common law euſtoms are due by the importation, 
where any act is done by way of merehandize; as bulk broken, 
part of the goods ſold, c. Per Hale, Hard. 362. i | 
So by the ff. 12 Car. 2. 4. goods on importation are liable to 
cuſtoms, though by the firſt rule of rates they are not paid till the 
landing, and for ſo many goods as are put upon land. 7bid. 
And therefore, the information mult ſay, that they are imported 
by way of merchandize ; for it is not ſufficient to ſay, that they 
vere put upon land as merchandize. R. Cro. El. 534. 
| If a ſhip is within the limits of the port, it ſhall be deemed an 
mportation ; as if it be twenty miles below the Hope, it is within 
"4 ow of the port of London. Leaper v. Smith, in Sc. T. 1721. 
ww. 79] -. eV LE 
Information for treble value, on fat. 8 Ann. c. 7. C. 30. for 
ailing, Ec, at the time of unſbipping, in unſhipping wines, lies 
only againſt perſons actually preſent. Attorney-general v. Flower, 
H. 1726. Bunb. 227. | a | 85 
But if a perſon, though not preſent at the running or earrying 
to his houſe, afterwards pays the men for doing it, it is a leing 
uncerned, and information lies. Attorney-general v. Il codmaſs, 
fl. 1727. Bunb. 247. | | 
If the information is for aſſiſting, or being otherwiſe con- 
terned, tempore exonerationis ; yet perſonal preſence is not neceſ- 
en, if he gave particular directions when and where the goods 
I e NOR 
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not liable to pay any duty, by 13 & 14 Car. 2. c. 11. Chapman 


but though liable to other impoſts created ſince 1665, yet they 


(C. 3.) 
When not 
due. 


were to be landed and received. Attorney-general v. Lake, If 
f 129. Bunb. 277. ; 5 8 


[Wheat-meal imported ſhall pay duty as wheat by FY Cor. = 
Fobſon v. Selwin, H. 1729. Bunb. 28 1.) 1 
[ Goods (as wearing apparel) not imported as merchandise, are 


v. Lamb. M. 6 G. 2. Str. 943. a | | 
[Ships taken as prizes by Britiſh men of war are liable to, and 
muſt pay 51. per cent. duty charged on goods by 12 C. 2. 4.; 


have never been paid, and it is conſidered as a waiver. 

v. Bullman, H. 1. G. 3. Parker, 198.] ans 
But foreign fails of ſuch ſhips taken are not liable to 1d. per 
ell by 12 Ann. c. 16, & 19 G. 2, c. 27. for when the ſhip becomes 
Britiſh, the ſails do fo too. 7b:d.) 

But goods wrecked are not forfeited, though the cuſtoms are 
not paid. Cro. El, 534. R. Yau. 161. Vide Wreck. | 
So by the ff. 12 Car. 2. 4. J 15. prize-wines ought not to pay 
tonnage of cuſtom. 

So by importation, if it be not by way of merchandize, as by 
default of victuals, ſtreſs of weather, Ec. cuſtoms are not due till 
landing. Per Hale, Hard. 362. 3 

So if an agreement be made for cuſtoms with the deputy of the 
cuſtomer, who acts as ſuch, though he be only the deputy of a 


_ deputy ; for the merchant'cannot examine his authority. EK. Cre. | 
El. 534- 3 | * 
80 if the agreement be for all goods generally, without ſhewing | 
the particular goods imported, 'when they are goods taken by way 
of repriſal, the certainty of which is not known. R. Cro. El. f 
34. | | E 
: So where tonnage and poundage is given by the ff. 12 Car. 2. 4 
viz. 124. per pound, and by another ftatute an additional duty of dr 
64. per pound is given, and 5/, per cent. allowed to the merchant ; 
by the firſt act, the allowance ſhall be the ſame out of the add: tin 
tional duty, for they are incorporated. Per 3 Bar. Hard. 349. 
So by the ft. 12 Car. 2. 4. on due entry made of wines imported, bac 
121. per cent. ſhall be allowed for leakage. But this ſhall be upon in 
entry of the whole quantity put on board the ſhip. N. Hard. 460. con 
And by the ſame flatute, ſ. 4. if the goods of a ſubje& born be be « 
- taken on the ſea by enemies or pirates, or periſh in a ſhip, taken, and 
or periſhing, whereof duties were paid or agreed for, on proof, I; 
Sc. before the treaſury or chief baron, recorded and allowed in WW fton 
the Exchequer, and certified to the officers of the cuſtoms, he, hit or ſe 


(C. 4.) 
Drawback 
allowed. 


executor or adminiſtrator, may ſhip in the ſame port ſo much Wl land; 
other goods as thoſe loſt amounted to in cuſtom, without paying B. 
. N 

So by the ff. 12 Car. 2. 4. ,. 14. all wines imported in Lond Wl verde 
or elſewhere, ſhall be free from the duty of exciſe. - 


By the ff. 12 Car. 2. 4. J. 13. if wine, for which the 24% © ag 
tional duty is paid or ſecured, be exported in 12 months #f lande 
V ng 


| ſoap, paper, 


— 


T R A D E. 

e. the duty ſhall he repaid, or the ſecurity diſcharged: 
Vide infra 

By the Fac. 2. 4. 7. im porter of tobaccn and ſpg „ 
on ED in 18 tht ſhall be repaid the duties by him 

id on the importation, or on a certificate af band to 
— months by the buyer, and certificate of the ſearcher, = 
they have · been ns z and oath by the merchant that they have 
not been relanded, e. the ſecurity far duties by this act {hall be 
diſcharged z but the duties af this act cantinued ouly to 1693 · 
(Continued by 7 W. 3. 10. till 1706. by 8 An. 13. till 1720.) 
By the Af. 1 fk 8 M M. fell. 2. 6, merchant exporting cuffee, tea, 
or chocolate, in fix months after im partation, ſhall be repaid two- 
thirds of the duties by him paid by —— of the ſaid act. 

80 by the J. ꝙ Ann. 11 / 39, on exportation of leather. 

8⁰ by the /. 2 M., & M. el,. 2. 4. on exportation of EAA. 
India goods, wrought ſilks, Oe. in twelve months after importatiang 
the * thereby laid ſhall be whally repaid, or the ſecurity va- 
cate by 
So by thef.4& 5 V. M.s. Y 6. on exportation of goods 
charged by that act, except brand 

And by the ,. 6 & 7 W. 3. 18. 12. on exportation of glaſs, 
ſtone, and earthen wares, 

B the 9 M. g. 23./. 9. on exportation of fagar refined in 
England, 37. per cent. allowed. 

wp, the /f. 1 42 of 24 c. 3. 19. on exportation of malt, draw- 
back of die pai | 
So by the /f. 12 Ann. 2, f. 21. 
By 4. 70 18 12. and 10 An. 19. on exportation e 


By the /. 7 C. 20. f. 10. the merchant ſhall be entitled to his 
e. if fe 015 his goods in three 22 | 
By the f. 3 Geo. 7. / 40. all drawba on any goods ſhall con- 
tinye till the duties ceaſe. 

But by the ,. 4 & 5 M. & M. 15. . 13. no debenture of draw- 
back ſhall be admitted but on oath by the real exporter, as intereſted 
in the propriety and hazard of the goods exported, or acting by - 
ape is concerned in the direction of the voyage, ſo as to 

be able to judge that the goods are really and bond fide exported, 
and not r _ ded or tended to be relanded. 

By the f. 6 & 7 W. 3. 18. , 12. oath on exportation of glaſs, 
tone, and earthen wares ſhall be, that the duties were wort, paid 
or ſecured, and ſecurity ſhall "yg given, that they ſhall not he re- 
landed before the cuſtomer or comptroller of the port. 

By the ff. ) W. 3. 10. f. 5. on exportation of tabaceo the de- 
benture ſhall be on parchment, and the oath printed thereon in bac 
verba, 11 gned and ſworn hy the exporter, t that all the tobacco there 
certified is really exported they ond Fe ſeas on his own account, or 
on account of A. for wh he acted by commiſſion, and is not 
landed, nor intended to be relanded in Eugland. 

Fer, by the /. 8 As. 13. /; 16. 22 ar aber concerned in 
rdanding, £fc: forfeits double the value of the drawback, and the 
boats, * c. uſed in it. | | 

B 4 * And 
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mall be forfeited, and the debenture for the drawback ſhall become 


let, 6d. ;- of every half ſuc 


'206. Semb. cont.. Hard. 214. 


"cauſe goods to be conveye 
tomer, (fc. agrees with, on oath before the lord ROS 2 
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TRADE, 
And by N 18. no debenture ſhall be allowed on exportation of 
tobacco for Ireland, till certificate, c. of landing there. 
(80 by the f. 5 Geo. 11 75. on exportation of any goods for 
) 


Treland 

Nor by /. 20. on exportation of any tobacco in ſhips under 20 
ton. 

So by the ft. 6 Geo. 21. /. 49. if W entered as exported 
for foreign parts, ſhall be landed in Treland, double the drawback 


— 


void. 


[No drawback is due for pepper, ks 3 within the 
year, or prevented by accident. Cooke v. Attorney general, M. 
11 V. 3. Parker, 266.] ] 

[If the property is changed after Ghai for exportation, the 
drawback is loſt. Cooke v. Attorney-General, M. I W. 3. Parker, 
266. ] 

[Salt ſhipped the or landed in Scotland, does not diſcharge de- 
benture. R. v. Orpheur, H. 13 W. 3. Parker, 269.1] | 


(C. 5.) Aulnage. 


By lhe at. de Prov. 27 Ed. 3. 4. is granted to the king for 
every cloth to be ſold, above the —_— due, a ſubſidy, viz, for 


3 cloth of aſſiſe not in 1 „; half in „ d.; of ſcu- 
eloth half ſo muc ; but nothing for 


cloth leſs than an half cloth, or made for the ole of him and his 
family, or, if ſold again, when it hath once paid. 

And the aulnager ſhall take for his fee of the ſeller for every 
cloth of aſſiſe a halfpenny, for every half cloth a farthing, and no 
more. 

The dulnager i is an officer appointed to meaſure. by the aulne, or 
ell, all cloths, and collect the duties for the cloths ſo meaſured. 
Nom. verb. Alnage. 

This ſtatute * the firſt duty of aulnage upon cloths. Harl 


By the fat. 11 H. 4. 6. the aulnager ſhall have a new ſeal, 15 
ſet i 5 after ſearch and ſurvey, to all cloths and dozens. . 

And by the. ſeveral ſtatutes. 17 R. 2.2. 1 H. 4-13. 9H 
4. 2. 11H.4.6. 11 H. 6. 9. 1R.3.8. 4 Ed. 4. 1. 8 K 
4. 1. and 8 El. 2. ſeveral 3 are made with reſpect to the 
meaſure and ſealing of cloths, and the appointment, office, and 


duty of aulnager, - 
By theſe ſtatues the duty of aulzage ſhall be paid for new clotls 


made of wool, though»: not =; in any of the ſtatutes, * Hard: 
205. 215. 


C. 6. q Search and Seiler of Goods forfeited, and Proceedings 
afterwards. 


By the Hat. 12 Car. 2. 10. (made with G 7.) if any 
/ T7 2 4 entry 2 and the cuſ- 
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TEMES. 


| of the barons, or chief magiſtrate of the place where the offence 


was committed, or next adjoining, the faid lord treaſurer, baron, 
Oc. may iſſue a warrant to any, with the aſſiſtance of the ſheriff, 
juſtice of peace, or conſtable, to enter the houſe where the goods 
are ſuſpected to be, who may enter in the day within a month af 


ter the offence ; and, in caſe of reſiſtance, break open the houſe, 
| and ſeize the goods concealed. | 55 


But by this ſtatute, if the information, on which the houſe is 
ſearched, proves falſe, the party grieved may in treſpaſs recover 
bis damages and coſts. 2 0 on 1 

{On an action againſt an officer for a ſeizure, probable cauſe is 
no defence; he ſeizes at his peril. Legliſe v. Champante, M. 2 
G. 2. Str. 820. ] ET | | e 
I Officer informing, and with warrant from commiſſioners of 
exciſe or juſtice of peace, entering houſe, is liable to treſpaſs if he 
finds nothing, Boftock v. Saunders, T. 13 G. 3. 3 Wailf. 434.) 
[Whether commiſſioner or juſtice granting warrant is liable to 
action, if good ground of ſuſpicion is not laid before him. 

De Grey &. J. Semb. cont. Gould J. and Blackſtone J. Semb. 


pro, The words of the act are, if be ſhall judge it reaſonable. 

iid.) | Z „ AR Toa 5 

[Officer informing, and with writ of aſſiſtance n_—_ houſe, 
i. 


if he finds nothing, is a treſpaſſer ab initia. Anon. 3 Wilſ. 437.] 
[On a writ of aſſiſtance, if the officer enters without a conſta- 
ble, he is a treſpaſſer, though he finds uncuſtomed goods; and, if 
in a town or county of itſelf, the conſtable muſt be of the town, 
not of the county at large. Anon. 3 Wilf. 63.) 

. Aﬀer ſeiſure for any cauſe, the officer ſhall tranſmit an account 
thereof to the ſolicitor of the cuſtoms in London, who ſhall enter 
it in his book, and, by a clerk in the remembrancer's office, ſhall 
have a writ of appraiſement directed to the ſworn . appraiſers in the 


port of London, or, if «the ſeizure be elſewhere, to the collector, 
Ec. of the port where the ſeizure was, or other perſons near, to 


make an appraiſement. M. P. Ex. 139. 216. 
The appraiſement . ſhall be made by two or more upon oath. 
M. P. Ex. 140. 218. OR OE . 

Afterwards, the writ ſhall be returned with an indenture an- 
nexed, containing the name of the ſeizor, and the time, and quan- 
tity of the goods ſeized, which, being regiſtered by the regiſter 
of ſeizures 1n the port of London, ſhall be returned to the office 


out of which the writ uſued, and the goods ſhall be proclaimed in 


court. M. P, Ex. 140. 248. 


z 
„ 


In the mean time an information ſhall be filed, having the ſame 
day, with the writ of appraiſement, at the ſuit of the officer who 


ſeizes, and being ſigned by a baron, ſhall be inrolled with the 
writ, indenture, and proclamation. M. P. Ex. 141. 

[Regularly, the writ of appraiſement and delivery cannot iſſue 
till the information is in, but by conſent it may iſſue in the vaca- 
uon, defendant giving ſecurity z and when the information comes 
3D, the court may order a new writ, and the old appratles 
| e ” es Ws value 


- & 
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value to be returned on it. Scort v. Gaſwall, in Sc. M. 1718. 
{If goods are appraiſed too high, the court may grant a new 
writ of appraiſement. Evan v., in Sr. M. 1718. Bank, 39. 
Allen v., H. 1134, Bunb. 185. 128 
[If goods condemned are bought, and afterwards ſeized, the 
condemnation cannot be given in evidence, but muſt be pleaded. 
Fer two barons, tontra one. Carter v. Saywell, in St. M. 1721. 
Zunb. $2:] ER , | | 
| [But if the goods have been ſold by the purchaſer to a third 
perſon, he may give parol evidence of their being condemned 
s.] | | | 
88 of ſeiſure of Britiſh and foreign coins, no need 
of writ of appraiſement or ſecond proclamation z judgment may be 
for the cvins themſelves. Attorney-General v. Lade, H. 3 P. 19 
G. 2. Parker, 57.] | | ; : 8 | 

If nv claim be entered within eight days, if the ſeizure was in 
the port of London, if in another port within 14 days, after the 
- reclamation made, and a rule for it entered upon the indenture, 
the goods are condemned, and the ſeizor ſhall make a delet, and 
thereupon pay a moiety of the appraiſed value into the Eæcheguer, 
whereupon the govds ſhall be delivered to him by order of the com-. 
miſſioners of the cuſtoms. M. P. Ex. 141. 143. 

Claim, before writ of appraiſement returned, muſt be entered 
in the book in the office; but if after the return, it muſt be in- 
dorſed on the writ) 7 3; 
[Since 8 Ann. tlie court will not make the claimant, though in 
low circumſtances, ſwear to his claim, though of 10, 000. value. 
Hitorney-gereral v. Mellifſh, in Sc. H. 1717. Bunb. 21, Allen 
v. Cooper, in Sc. M. 1718. Bunb. 21.) 

[If the goods in one ſeiſure by two officers are appraiſed and 
condemned by two writs, and the' goods not particularly deſcribed, 
and no information, ſo nv condemnation on the roll ; though the 
goods are ſold, and the moieties paid to the crown and the officer, 
the court will ſet aſide the condemnation, and order an attach- 
ment againſt the officers. Harwood v. Faulle, in St. M. 1721. 
Boob. M © © pan peas | 

[Tea was ſeized, and part carried away then, and the reſt 
ſealed down and carried away aftetwargs, and on this two writs of 
appraiſement, and two informations; which were not ſet aſide, 
the court being divided. Warwick v. Rawlins, H. 1721. 
1 . 

If upon proclamation any one offers more than the appraiſed 
value, his name ſhall be recorded upon the iodenture, and charged 
with the ſum offered; and if there be no claim, he ſhall have 2 
writ of delivery ſigned by a baron, paying a moiety into the Ex- 
ehrquer, and a moiety of the appraiſement, and the ſum advanced, 
to the ſeizor. « M. P. Ex. 143. | OO 7 

{On ſeizure, information ſhould be filed, then writ of appraiſc- 
ment taken out; on the return, defendant enters his claim, and 
may move for writ of delivery; if proſecutor delays filing in- 

| - | formation, 
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formation, or ſuing writ of appraiſement, defendant, on entering 
his claim, may move for a writ of delivery; no certain rule as to 


delay; but i ſeizure in vacation, and no information filed next 

term, if it could have been tried that term, it is ground for a writ 

of delivery. Fohnſon, v. Soqwers, in Sc. M. 1718, Bund. 30. 
[A bidder ſhall not be diſcharged, though goods fink in value, 


pending a claim put in after the bidding ; and the court may or- | 


der execution by i. fa. againſt him, and not accept of the forfeiture 
of the bidding-money. Regularly, the proceſs of the pipe ſhould 
iſſue. Seapell v. Fohnſon, T. 1721. Leaper v. Bound, M. 1721. 
is Sc. HG | 5 | 
[If the bidder has been at expence, the court will not rate the 
fine, though a compoſition be made by licence between the officer 
and the claimer. Crawford”s coſe, H. 1721. Bunb. 100.] 
 [Inrating the fine, the court will inquire if there is any bid- 
der, and take his intereſt into conſideration, Crawford v. Hjam, 
T. 1722. Bunb, 116.] | 


[It is diſcretionary in the court to grant a writ of delivery or 
not; and they will not for tobacco ſtalks, though wetted at ſea. 


Vincent v. De Laar.  T. $4 G6, 4: Fardery 106]- + 
[The court refuſed a writ of delivery for a ſhip ſeized 10 


days before, though loaded with periſhable commodities, on a 


ſuſpicion it was going to Gottenburgh, Parker v. Afton, H. 1717. 
Bunb. 21.] Tous 5 


[Removing goods from one port to another, without a permit, 
is an unlawful importation, and not within 1 of tho 
exciſe ; and if ſuch goods are ſeiſed by their officer, on an infor- 


mation before them, the court of Exchequer will grant a writ of de- 
livery, Warwick v. White, P. 1722. Bunb. 106.] | 

If the witneſſes for informer are at great diſtance, old and in- 
firm, and unable to travel in winter, it is good ground to deny writ 
of delivery of goods for delay of proſecution on 14 C. 2. c. 11. 
00 v. Laſtey. P. 22 G. 2. Parker, 92.] g 


n ſeizure of periſhable goods, court has power to order ſale 


vithout conſent of claimer. Faſter gui, c. v. Cockburn, P. 19 
C. 2. Parker, 70.] | 

But pending error, not. Jbid.] | | 
; A if it does not clearly appear that the goods are periſhable, 


o 


1721. Bunb. 74.] 


[The party may proceed in the Exchequer, or before the jul-. 


tices ; and if there is no delay in them, the court will uot inter- 
fere. Gregory v. Hunt, M. 1723. Bunk. 139.] . 
[Juſtices of peace have juriſdiction of ſcizure of brandy, here · 


ever it is; but of the waggon and horſes, only if they are running 


on; from the water- ſide. Rex v. Hollingſby, F. 1723. BHunb. 
130.) . | Ps 

(On an information qui tam, for importing brandies in unſiza- 
ble caſks, the court ordered they ſhould pay dutics, though the 
latute ſays they ſhall be forfeited. Doe v. Cooper, P. 1719. 


Bunb, 44. 
4]. | [On 


[Watches are periſhable goods, Gatehouſe v. Reith, in Se. . 
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: on information for running goods, filed, but not entered in 


the book, capias may iſſue as the firſt proceſs. Attorney-General 
v. Randall, H. 1725. Bunb. 209. | | 
[There is no right to ſeize contraband goods, unleſs they are 
landed or offered to ſale; mere bringing the ſhip into port gires 
no right to ſeize. Smyth v, Reynolds, P. 5 G. 3. 2 Wilſ. 25). 
[If a cuſtom-houſe officer ſeizes goods, exhibits information, 
and proceeds to condemnation, the right of action (enacted to be 
brought in a month for a pecuniary penalty) attaches in him, and 
no other can bring the action till a month from the condemnation, 
Trott v. Welſh, M. 3 G. 3. 3 B. M. 1357.) | 
| [Attorney-General (as well as officer) has coſts by 8 An. c.). 
where judgment for the king. Attorney-General v. Munn, H. 22 
G. 2. Parker, 91] 


| [On information for the _ and the party defendant is not en. 
titled to judgment, as in caſe of a nonſuit in an action on 14 C. 2. | 


c. 17. Hemp v. Laſtey, P. 22 G. 2. Parker, 92.] 

[An officer may fue qui tam, Ic. though he has no right to any 
part of the forfeiture or benefit from it.] 
(A fortiori, if he is to have a collateral reward. | 

[In ſuch caſe judgment for the king alone. Malden v. Bartlet, 
M. 24 G. 2, n 105.) | SLY 

[Information for penalty abates by defendant*s death after tria, 


and before judgment, and this may be ſuggeſted on the roll, ad 
confeſſed by attorney-general to ſave writ of error. Attorney 


General v. Buckley, H. 10 & 11 V. 3. Parker, 264.] 
[The court ſtopped an action, becauſe defendant would not ad- 


mit the ſeizure, which the officer could not prove, though tuo 


terms had paſſed before the information filed. Tanner v. Alfriend, 
in Sc. H. 1718. Bunb. 37.] LES | | 
(If a ſeizure is made by a proper officer, and a condemnation in 
the Exchequer, B. R. will not examine the property on an ac- 
tion of trover ; but if by a ſtranger, it will. Horne v. Booſey, T. 
6 G. 2. Str. 952.] | 

[An enemy's ſhip with prohibited goods may be ſeized by cuſ- 
tom-houſe officer, though already ſeized as a perquiſite of the 
Admiralty ; and prohibition ſhall go againſt Admiralty, Score . 
Ld. Admiral. P. 8 Ann. Parker, 273.] i | 

[Prohibited goods (as French wines in time of French wat) 
bought with the king's money, and imported for the uſe of his 
family, are not forfeited. Bruſe v. Harcourt, Attorney-General, T. 
8 Ann. Parker, 274.) | 
{On information 4 ſeizure, it is not neceſſary to ſet forth the 


quantity nor kind (becauſe they are made certain by the writ of 


appraiſement) ; but in information of devenerunt it is neceſſary, and 
for want thereof judgment ſhall be arreſted, Nat v. Bartlett, M. 
9 Ann, Parker, 278.) | | 

[Where there is a penalty which may be ſued for by a common 
informer within a year, attorney-general may file information for 
diſcovery, waiving penalties, after the year, but not before; if he 
doth, defendant may demur. Attorney-General v. Creſuer, M. 
9 Ann. Parker, 279.] | WE 10 
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By. Hat. 3 G. 3. c. 22. all ſhips and goods (except thoſe liable 
to be burned) ſeized by officers of cuſtums, ſhall be fold to the 


beſt bidder, and the price go half to the officer, half to the 
w veſſel not above 50 tons, having foreign ſpirits ( except 
:wo gallons a head for the crew), or tea or tobacco on board, in 
2ny — or hovering within two leagues of ſhore, is for- 
ſeited, and {hall be burned, or uſed in the king's ſervice.] 


By flat. 5 G. 3. c. 43. goods paying duty ad valorem, under- 


ted, may be carried by officer to the king's warehouſe, the col- 
or to pay the value ſworn to, and 10s. per. cat. addition, and 
the duties paid to the proprietor ; the goods to be ſold, the mo- 


acy advanced to be replaced, and the ſurplus paid, half to the 


officer, half to the ſinking fund. ] 
[By fat. 9 G. 3. c. 6. exciſe officers may feize horſes and car- 
rages uſed in ſmuggling foreign ſpirits. ] = 1 5 


(D) Reſtraint of Trade, 
(D. 1.) By the King's Charter. 5 


/ 


E king by his charter cannot make a total reſtraint of trade, Vide anta 


for ſuch a patent will be void. 3 Mod. 132. 

Though it relates only to paſtime or recreation, Oc. 11 Co. 
57. b. Vide in Prerogative, (D. 36.) 

Though it be the trade of a merchant, or a mechanic trade, 
FGETS ITS e 

And therefore the king, by his patent, cannot reſtrain any, 
that he ſhall not trade by ſea. 1 Rol. 4. 

Nor can he grant to an abbot, that he alone ſhall have ſuch 
port. 1 Nol. Jo | | | 

So the king, by his charter, cannot make a grant, that none 
ſhall uſe his trade within ſuch a town, unleſs he be free of the 
lame town, N. 8 Co. 125. a Adm. Lut. 564. Vide in By- 
Law, (B. 3. 5 e 

That none practiſe phyſis without a licence from the college 
of phyſicians, unleſs it was conſirmed by parliament. Per 2 J. 
Kl. 5. Vide in Phyſicians, (A.) „ 

That all ſweet wines imported into England be landed at South- 
empton, and not elſewhere. 2 Rol. 114. 

That all merchandizes imported into ſuch a city, be left at the 
buldhall there for 40 days. 2 Rol. 113, Sc. 

That none ſhall uſe a trade, unlefs he be a member of ſuch a 
corporation. Dub. Hard. 55. 

So the king, by his charter, cannot grant that ſuch a corporation, 
U. ſhall uſe a trade at ſuch a place, exclulive of all others not free 


of the ſame corporation, Dub. 3 Mod. 127. R. Hard. 108, 9. 


Dub. Comb. 53. R. Shin. 361. | 5 | 
Or, that ſuch and ſuch deal in ſuch and ſuch commodities, ex- 


une of others. 2 Rol. 174. L 45. Vide polls (D. 4.) | 
| EY | * That 


(B.) 
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That A. ſhall have the ſole printing of bonds, c. with otlen 
printed before. Semb. 3 Mod. 77. | | 
That only 100 perſons ſhall trade there, 1 Rol. 4. 
That the maſter, wardens, and fraternity of Trinity If in In. 
land ſhall have the ſole buying and ſelling of merchandizg, in. 
ported into the city of Dublin. 2 Rol. 113. 
hat if any trade to the Canaries, without leave of ſuch a 
ſuch perſons, his ſhip and goods ſhall be forfeited. R. 1 Sid, 4. 
1 Mod. 18. 1 Vent, 47. nf a 
That a corporation ſhall have the ſole trade to the Eaft Indi 


though it be a country of infidels. R. cont. 3 Mod. 127. Sli. up 
132. 165. 197. 223. Hide infra. | 
So the king, by his charter, cannot make a monopoly, Yi 
52% (D. 4.) | . 5 | 
But where a place for trade is diſcove. el, with the great peri 80 
of any perſons, the king may grant to them the ſole trade there; Me cx 
as the trade to Greenland. Adm. 1 Rol. 5. yit; 
The trade to the Zaft Indies, to the Eaſt India company on, the 
D. 2 Rol. 115. Semb. 1 Ver. 130. 307. 2 Ca. Ch. 165. H. a. i tra 
as it ſeems. Skin. 334. 361. K. acc. 36 & 37 Car. 2. Sn, Kal. 
132. 165. 197. 223. 3 Mod. 127. Or t 
80 the king, by his charter, cannot impoſe the forfeiture «f Lona 
goods, upon pretence of a regulation of trade. 1 Ver. 307.8 90 it 
Seinb. 1 Vent. 47. Vide Prarogative, (D. 38.) the fi 
So he cannot inhibit the importation of goods, except at ſuch n in 
a port. 2 /nft. 61. . Bol. 1 
[Chancery will never eſtabliſh a right claimed under a charter] in 
from the crown, till there has been an action at law to try tip 7h, 
in 


right. Blanchard v. Hill, M. 1742. 2 Atkyns, 484. 
| endant 
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(D. 2.) By By-Law or Cuſtom. 


So a by-law for the total reſtraint of trade will be void. J. 
By-Law, (C. 3.) 

So a cuſtom which makes a total reſtraint of trade will be voi 
as a cuſtom that he ſhall not uſe a trade in ſuch a city, c. unl 
it be founded upon ſome conſideration. Mo. 342. Sti. 11 
R. 2 Lev. 210. R, 3 Lev. 241. 

So a by-law, that he ſhall not uſe the trade of a taylor, C, 
without licence, c. does not extend to him who makes vc 
ments for A. and his family, as a ſervant in his houle 
R. 1 Rol. 4. 

But a cuſtom, which reſtrains trade /ub modo, may be good 
and therefore the cuſtom of foreign bought, and foreign ſold, wh 0 
- man, not free of a city, c. will be reſtrained from buying « 
{clling goods to other foreigners within ſuch city, &c. is gc 
Dy. 279. 6. R. Jon. 162. Adm. 2 Rol. 102. l. 45. 

A cuſtom that none ſhall uſe a trade there, unleſs be 
free of the guild. R. in London, 8 Co. 125. Dub. whether g- 

in another city. 1 Sal. 204. Mod. Ca. 21. Vide B. la 
(B. 3.—C. 3.) | | 
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„ 
80 a cuſtom, that none ſhall uſe the trade of a dyer in ſuch 


$ Co, 125. 


nor of D. ſhall bake elſewhere than at ſuch a bakehouſe 
| the ſame town, will be good. Ow. 67. cont, But it is 
id that the ſame caſe was R. acc. 8 Co. 125. b, Cro. El. 203. 


Leo. 142. 


cl upon a {tall in the open market. 8 Co. 127. 4. 
[D. 3.) By Contract. 
do if a man, for good conſideration, reſtrains himſelf from 


te exerciſe of his trade in a particular place, he ſhall be bound, 
it; as if a man, in conſideration that the plaintiff would buy 


s trade in the ſame ſhop. R. Al. 67. R. Noy, 98. R. 
Rl. 201, | | 


London. R. 2 Gro. 597. Per Roll, Sti. 311. 

$0 in conſideration that the plaintiff bought his decayed wares 
the firſt price, he will not uſe his trade afterwards in the ſame 
n in the country. K. per 3 J. and aff. in Error, 2 Cro. 596. 
Rol. 16. J. 50. Jon. 13, 2 Rol. 201. 

do in conſiderution that the plaintiff had married his daughter. 
and aff. in Error, T Rol. 17. . 5 Al. 67. Sti. 111. 

9 in conſideration that he took his houſe for 21 years, that the 
endant will not ſuffer the ſame trade in the next ſhop during 
e term, is good. 2 Cro. 326, 2 Bul. 136. 

So bond, with condition not to ſet up trade within half a mile 
plntiff's dwelling-houſe, nor any other that ſhe, or her exe- 
tors or adminiſtrators, ſhall remove to, to carry on trade of a 
-draper, nor to inſtruct or affiſt any other, good; on con- 
eration that plaintiff had taken defendant to inſtruct and main- 
d without money. Chezfman v. Ranby, Ii. 13 G. Fort. 297. 
C. Cheſman v. Nainby, affirmed on error in B. R. and in par- 
dent; the twelve judges attending, and unanimous. Str. 739. 
l. Raym, 1456.) | | 

(bo articles not to ſet up the trade taught, within the bills of 
_ on penalty of 444. good; Glerke v. Comer, T. 7 G. a. 


he 


but a promiſe or obligation, which binds any to a total reſtraint 

bs trade, is unlawful and void. Adm. 2 Cro. 596, 

A an obligation that he will not afterwards uſe the trade of 
1 H. 5. 5. | ; 

0 an obliention that he will not buy ſheeps-trotters of any 

on, with whom the obligee deals or ſhall deal, or of more 

"4 thin he buys of; for this may amount te a total reſtraint 


| town, without the licence of the archbiſhop will be good. 
80 a preſcriptian, that none in the will of D. who holds of the 


A cuſtom that a butcher do not ſell fleſh in His own houſe upon 
market-day in a town where the prior has a market, but muſt 


| the goods in his ſhop, promiſes that he will not afterwards uſe 


Or that he will not uſe his trade afterwards in the ſame ſtreet 


* 


1 


af art, occupation, myſtery, c. far the maintenance or oc 
? P yaery | | 


. | 
of his trade. R. in B. R. Tr. 1 V. & M. inter Tbonpſn 1 
Harvy, Sho, 2. NY +. 463 Fred 
So an obligation on promiſe, which reſtrains the total uſe of ky 
trade for four years, will be void. Wall e ee 
Though jt be only in three counties. Ov. 143. 
Or that he ſhall not uſe his trade for four years in Nottinglan, 
R. Mo. 115. Al. 67. R. Ow. 143. SP} 
So an obligation or promiſe, which reſtrains the total uſe q 
a trade in a particular place, is void, unleſs it appears to be made 
upon good conſideration. Per Holt, inter T hompſon and Hard 
Sho. 2. R. 2 Leo. 210. Mo. 242. 3 Lev, 242, 
So if it reſtrains the total uſe of trade, though it be upon oy 
fideraytion, Al. 67. { : 


(D. 4.) Monopoly. : 


By ff. 38 Ed. 3. a merchant may freely deal in all many 
of merchandize, notwithſtanding any charter. 2 Rol. 1 
Ea. o 3 W Hl$ - 

And therefore every grant of the king, which tends to a mon 
poly, will be void by the common law. 1 Rol. 4. 

A monopoly is, when the ſale of any merchandize or comm 
dity is reſtrained to one or a certain number. 11 Co. 86.6. 
And has three inſeparable conſequents; the increaſe of ti 
_ the þadneſs of the wares, the impoveriſhment of othe 
{tid. | 
And therefore every grant, which tends to a monopol), 
be void; as if the Jing grants to A. the ſole making of card 
for 21 years. R. 11 Co. 86. 8 Co. 125. 2. 

Or the ſole making of ordnance for battery in the time of 
Godb. 254. | 5 | 

That he alone ſhall carry erſyes out of the kingdom. Il © .. 
Or ſhall have tlie ſole importation of cards into the king *7 "5 
R. 11 Co. 68. | | | 

That goods | ſhall not be imported, but at ſuch a pt 
2 Inſt. 61. | 

So by the /. 21 Fac. 2. all monopolies, and all commii 


[W. 


grants, licences, letters patent, &c. to any perſon, body poli Five © 
Oc. for any ſole buying, ſelling, making, working, uſing of Jt 
thing, Ec. ſhall be void. | I 
And any grieved, Sc. may have an action on the ſtatute 
B. R., C. B., or Exchequer, and recover treble damages 1 
double coſts. p | | p 
So all monopolics are contrary to magna charta. 2 Inf. 63 = 
But by a proviſo in the /?. 21 Fac. 2. it ſhall not extend Ty 
letters patent, Qc. heretofore made for 21 years, or hereaft ho 
be made for 14 years, for the ſole working or making of ay 5 
manufacture, to the firft inventor, Sc. ſo as not contrary to | 95 
or miſchievous to the ſtate, or generally inconvenient. | , 


And any grant to a city or corporation, or to any compatſ, 


1 A 
& trade; and letters patent made or to be made about printing, 
mking of gunpowder, ordnance, ſhot, or of any office not de- 
cried by proclamation, fhall be of the ſame effect, and no other, 
4; if this act had not been made. 

And this act ſhall not extend to letters patent, grant, Cc. 
about allom, or allom * or to the fellowſhip of hoaſtmen at 
Newcaſile, about ſelling, rc. ſea-coal or pit- coal. c. or to licences 
for keeping taverns or ſelling wines, or the patent to Sir Rebert 
Manſell about making glaſs, or to Abraham Baker about ſmalt, or 
Lord Dudley about caſt- works. P x 

8o there may be letters patent for 14 years to the firſt uſer 
within the kingdom, though he did not invent, but diſcovered it 
in foreign parts. Per 2 J. Sal. 447. 5 „ 
Vide ante, (B.) 


1742. 2 Athyns, 484.) | | 
[Authors (and thoſe claiming under them) have property in 


u. This is a common-law right, not taken away by fat. 8 Ann. 


Millar v. Taylor, P. 9 G. 3. 4 B. M. 2303.] | 
[Writ of error was brought, but plaintiff, after aſſigning errors, 


I 5 
The ſame doctrine was confirmed by decree in Chancery. 

«let v. Donaldſon.] | | . 

Bur on appeal to the Honſe of Lords, this decree was reverſed ; 

e doctrine now eſtabliſhed is, WY. 


opy-right in perpetuity after having publiſhed their compoſitions, 
ut by f. 8 Ann. c. 19. have it for fourteen years from the publi- 
ation, and then the right returns to the authors (if living) for 
ther fourtzen years.) | 


= were taken, and were as follows : | | | 
Five judges, vis, Smythe C. B. Afton I. Willes J. Blacſſtone J. 
and H ſbhurſi J. delivered their opinions, | . 
5 1. That at common law an author had the ſole right of firſt 
publiſhing, and might bring action againſt any who did 
it withoat his conſent ; 2. That the law did not take away 
6; ſuch right on his publiſhing, and that no perſon might 
. then do it without his conſent; 3. But the author and 
f his aſſigns had the ſole right in perpetuity; 4. And that 
this action at common law is not taken away; 5. Nor this 


right any way impeached, reſtrained, or taken away by Hat. 
8 Ann. 


concur (though he did not ſpeak, it being very un- 
uiual, from reaſons of delicacy, for a peer to ſupport 
his 


[ Charcery governs itſelf by this rule, whether there is any act of 
rarliament on which the reſtriction is founded. Blanchard v. Hill, 


heir books, after publication, in perpetuity, and they only have 
right to multiply copies for ſale, and may maintain action againſt | 


19. P. Mansfield, C. J. Afton J. and Wills J. contra Yates J. 


uffered himſelf to be non- proſſed, and injunction in Chancery was 


[That authors or their aſſigns have not the ſole and excluſive 


[N. B. Previous to this judgment, the opinions of the judges | 


With theſe five (it is faid) Lord Manzel was known to 
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his own judgment on an appeal to the Houle 
Lords.) It may therefore be leid, there were oy 


the twelve judges unanimous on all theſe pointz, 1 
Two judges, viz. Gould J. and Nares J. were of the {any | 
2 the /, 2d, and 405 points, as to the commu. 10 f 

law right. | "Is Gy 
One judge, n. De Grey C. J. was of the ſame qua 
the firſt point. N | 6 
Two judges, viz. Adams B. and Perrott B. were of opinion K 
on the firſt point, that the author had the ſole right of yt 1 
ubliſhing, but could not bring action againit any bu 130 
Fuch as had obtained the copy by fraud or violence, B 
One judge, viz. Eyre B. was of a contrary opinion on ti T 
point, viz. that the author had no right even before pu. U 
liſhing, and in all the reſt. | Tm 
Foun wiz. De Grey C. IJ. Adams B. Perrott B. and En B Pr 
were of a contrary opinion on the 2d and 4b points, yy, 6 
that publiſhing took away the right, 7 
And fix, vis. De Grey C. J. Adams B. Gould J. Peri} Fe 
Nares J. and Eyre B. were of a contrary opinion on t Ba 
3d and 5th points, viz, that the common · la right as tak 00 
away by 8 Ann. ; [In 
So that of theſe fix, only two concurred with each c t 
on all the five points, viz. Nares J. and Gould |. « FR 
one ſyſtem, and Adams B. and Perrott B. on anothe * 
and the opinions of the fix were diverſified fix ſex l, 

ways. 5 

[By . at. 15 G. 3. c. 53. the univerſities in England and . 
land, and Eton, I ęſtmigfter, and Wincheſter colleges, may Will | * 
in perpetuity their copy- right in books given or bequeathed f 
them. VERY | - 6 
» [The proprietor of a print, to entitle himſelf to the bent 3 
of „at. 8 G. 2. c. 13., mult engrave and print his name, , 2 
the day of firſt publication, on it. Sayer v. Dicey, P. 10 C Tho 
3 Will 60.) a : ; | 5 A R bat de 
By fat. 17 G. 3. c. 57. proprietors of prints may bring a 
on the caſe, and recover damages and double coſts, againlt perl Thor 
. eopying their prints in the whole or in part, by varying, ada, „d 
or diminiſhing, without conſent.] 37 Tho 
* Bu 
(D. 5.) Reſtraint by Statute. r ſerve, 
+ | | 90 a 
Acts of parliament, relating to trade in general, are fuer, 
acts; but an act, which relates to a certain trade only, is a pn .. 
one. 1 Term Rep. 125.“ TM 7. 0 
So by the ft. 5 Elia. 4. none ſhall uſe a manual occupation, ll ga. 
(D. 5.) not then uſed by him, but then uſed within the realm, unleh Ine, 
eo oy mer ſhall be brought up therein ſeven years, as an apprentice, n. . not 
on eee any: to work in ſuch occupation, unleſs he have been an appr. ie 


prentice. c. on pain to loſe for every default 405, for every month. 


T XR A D E | 
is fat. againſt exerciſing trades, without ſerving appren- 
e 2 pariſhes as ven as corporations, Pall v. 2 
7. 30 C 31 G. 2. 1 3. M. 366.] | | 
And this ſtatute reſtrains the uſe of any trade without being 
an apprentice for ſeven years, which was then uſed, or is men- 
tioned in the ſtatute, 8 Co. 129. 6. Sal. 611. | 
As a draper. Hard. 54. 2 Keb. 403. R. Sti. 223. 
Ironmonger- R. Gro. Car. 316. ; 
Soap-maker. Hard. 54. | 
Knife-haft-maker. Ibid. 
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Who are 
within the 
ſtatute. 


Brewer. R. 8 Co. 129. b. 2 Cro. 178. 1 Rol. 10; Deb. - 


2 Bul. 190. R. if it be in London, Pal. 543. 
Baker. R. Mo. 886. Hob. 183, 2 Kol. 376. 
Taylor. D. 1 Lev. 243. OS 
Sal, 611. 5 
Point- maker. (Gro. Car. 516. 
Spurrier. R. 2 Gro. 179. 
Tiler. 4 Mod. 145. 
Fell-monger. Sal. 611. | 
Barber. R. 1 Lev. 87. 2 Lev. 206. 
Cook. 8 Co. 129. 6. Hg 
[Indictment on this ſtatute againſt a tanner needs not aver the 


Upholſter. Dub. 1 Rol. 10. 2 Bul. 191. R. 1 Lev. 243- | 


rant of other qualifications, which by ſubſequent ſtatutes entitle 
perſons to excreiſe that trade without apprenticeſhip ; but ſuch 
other qualification muſt be ſhewn by defendant, either by 


plea, or in evidence. Rex v. Pemberton, T. 33 F 34 C. 2. 
1B. M. 1035. | | | | 

And a perſon cannot uſe a trade within the reſtraint of the ſla- 
tute, to which he does not ſerve as an apprentice for ſeven years; 
though he be a freeman of the city of London. R. 1 Sand. 311. 

Though he be an alien or denizen. R. Hut. 132. 

Though he have ſerved as an apprentice to another trade. R. 
Ss. 2566. Cont. 4 Leo. 9. 2 Bul. 190. 

Though ſhe was a widow to a tradeſman within the ſtatute, for 
int docs not make her an apprentice. Noy, 5. Except where 
be alſiſted her huſband ſeven years. Garth, 163. 


Though he ſerved beyond ſea for ſeven years, if he was not 


bound by indenture. Per Holt in Surry, 10 W. 3. Sal. 67.* 
Tough he allege a cuſtom to excuſe him. Dub. Pal. 542. 

Dat a man may exercite as many trades as he has worked at, 
r ſerved to, ſeven years. 2 Wiiſe 168. 1 Bl. Rep. 2 $3.* 

© a perſon, not apprentice for ſeven years, cannot employ 
dthers, who have ſerved ieven years, in the exerciſing of the trade, 
r that is uſing of the trade. R. Sho. 241. 3 Mod. 315. Per 
J. Dolb. cent. Sal. 610. Carli. u I | 
* But one who zdvances a ſum of money in a trade, and be- 
mes a partner, hut does not meddle in the manual exerciſe of 
"1 not within the /atute 5 Al. though be never ſerved any ap- 
euticeſni p. 2 Wil, 40. 1 Bur. e* | 


* The book 


ſcems c. 


/ 
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Nor uſe the trade for himſelf. Per Holt, Carth. 163, Vid 
- poſt, (D. 6.) . 5 | : ; T2 
Where by the conſtitution of a corporation a perſon, why 
has ſerved a ſeven years apprenticeſhip to a freeman reſiding in it, 
is entitled to his freedom; and where, by a by-law, the in. 
dentures muſt be inrolled- by the town-clerk within a limited 


time, an apprentice, who is hound to a freeman reſident only oc. i 
cCaſionally, and whole ſervice is to be performed at another place 
* 1 A Place, 
is not entitled to have his indentures inrolled, nor will B. R F 
grant a mandamus to the town-clerk for that purpoſe. 2 Ter þ 
| 4 2.* > 5 ; 


[A fingle act of ſelling does not make a man a hawker, nor fu 
oblige him to have a licence. Rex v. Little, T. 31 6. 2. * 


1 B. MN, . 609. ] 5 : Co 
[One licence is ſufficient for a perſon who travels with ſereril | 


horſes, though the intention of the legiſlature was evidently cther, 27 
wiſe ; yet by miſtake the word year is put for Horſe, and the com. 2 
miſſioners have always conformed to it. But note, B. R. would ] 
give no opinion thereon. Rex v. Robotham, P. 4 G. ;. dif 
38. M. 1472.] „ will 
[The linen manufacture of Scotland is the linen manufactur WW juſt 
of this kingdom ; therefore native of Scotland, wholeſale dealer in debt 
Scotch linens, is not obliged to take out a licence to carry his linen tuo 
from town to town, and expoſe them to ſale in a room by whole. may 
fale only. Maxwell v. Meyer, P. 2 G. 3. 3 B. M. 1314. indi 
[A journeyman is not liable to the penalty of 5 El. c. 4. Buch Pr. 

v. Turner, T. 9 G. 3. 4 B. M. 2449. 2: Whether the malter in thi 
who employs him is not liable?) ; ſuch | 
By 17 G. 3. c. 33. dyers in Middleſex, Eſſex, Surry, d nayor 
Kent, may employ journeymen who have not ferved apprei- WM other 
ticeſhips.] HT | | reaſon 
[By 17 G. 3. c. 55. ſo may all hatters.] 5 And 
By. at. 18 G. 2. c. 33. carts in London may be drawn with i the ita 
three horſes, and the wheels of fix inches broad may be bound Ord 
with iron, and the name of the owner ſhall be on every cart, 18 And 
Pain of 40s. on the driver.] . 3 | ety, b. 
* By 29 G. 3. c. 26. .. 16, 17. no hawker can expoſe goods toi! Z,; 
fale in any part of a market-town, but the public market- place be in 1 


| Vid. 4 Term Rep. 273.* 
(D. 6.) But the %. Eliz. 4. does not extend to employments whicl 
Who not. do not require ſkill:; as to a pippin-monger, or coſter-monge! 


R. 2 Bul. 190. 1 Kol. 10. Dub. Sal. 611. 1 Vent. 326. 348 And ; 
2 Lev. 206. : | 

Or a hemp-dreſſer, wool-comber. R. Cro. Car. 499 
Sal. 611. | ; 


Gardener. 1 Vent. 326. 2 Bul. 191. | | 
So he is not within the ſtatute, if he ſerved ſeven years 35 
apprentice, though never bound by indenture. Sal. 613. 0 
if he ſerved part of the time as an apprentice, and the reſt as 


journeyman. 3 Keb. 400.“ 2 


| ET, N N Be - | BE. 
Dr ſerved ous years out of the kingdom, if bound by inden 
ture. R. 1 Sal. 67. e | | OD 
"If a wife has aſſiſted her huſband in his trade ſeven years, ſhe 
may uſe it after his death. Sho. 242. 3 
lf any man, as a maſter, has exerciſed a trade without inter- 
ruption for ſeven years, he is not liable to be ſued on 5 Elz. c. 4. 
Pr all the Fudges. » French v. Adams, T. 3 G. 3. 2 Will. 168.) - 
If the maſter, to whotn the apprentice ſerved, uſed ſuch trade, 
though another trade was his principal ; as if a mercer ſells hats, 
his apprentice ſhall uſe the trade of an hatter. Sho. 242. = 
So it does not extend to him who uſes a trade for his private 
family ; as if he has in his houſe any one who acts as a brewer, 
baker, taylor, Qc. for his private uſe. R. 8 Co. 129. 3. R. 11 
07. 54. 4. Cro. Car. 499. Acc. Carth. 163. | os 
$5 the ſtatute does not abrogate the particular cuſtom of a town, 
Ec. as that the widow of a trader ſhall uſe the trade of her huſband, 
(i Cartb. 1635, I ; 5 ER _” 
By the J. 5 Elin. 4. all penalties in that act, not otherwiſe (. 7-) 
diſpoſed of, ſhall be, one moiety to the king, the other to ſuch as _ he 
will ſue for the ſame in the queen's courts of record, or before offender. 
juſtices of oyer and terminer, or any other juſtice, by action of | 
debt, information, or otherwiſe ; and the faid juſtices, or any 
two (one being of the quorum), and mayors, Ofc. of corporations, 
may hear and determine all offences againſt the ſaid ſtatute, on an 
indictment in the ſeſſions of the peace, or an information, c. 
Provided, all ameretaments, fines, forfeitures for any ' offences 
in this act, within a city or corporation, ſhall be levied, c. by 
ſuch perſon within the city, c. as ſhall be appointed by the 
mayor, fc. to the uſe of the eity, Ge, in ſuch manner as any 
other amerciaments, &c. have been uſed to be levied, &c, by : 
reaſon of any grant or charter, Ec. to the ſame city, &c. 
Fe therefore an indictment lies for uſing a trade contrary to 
ute. | { 
Or debt, or information qui tam, Ce. *Yide Comp. 369.* 
And an indictment or information lies in the ſeſſions of the 
city, borough, c. as well as of the county; though by the /f. 
31 El. 5. ſuits for uſing an art wherein not brought up, Ec. ſhall 
be in the quarter-ſeſſions of the peace, or aſſizes of the county 
where the 4 4. committed, or leet, c. for it is added, and not 
cwbere out of the ſaid county. Re 2 Keb. 403. R. Sal. 370. 
Mid. Ca. 220. | „ 
And an information qui tam, c. lies, though the forfeiture 
e given to the corporation; for that only ſliall be intended of the 
spart. R. Gro. Car. 316. 5 
But debt does not lie upon this ſtatute in the courts of Vg. 
fer, unleſs the offence was in Midd!eſex. R. Hob. 184. But 
Uo, 886. reports the ſame caſe cont. Semb. acc, Sti. 223. Vide 
en upon Statute, (D.) 7 . | 
by the inditment, c. is not ſufficient, if it does not allege, 
at the trade was uſed, 5 El. R. Pal. 528. Sal. 611. Semb. 
Vor, VI, AW 1 Con. 
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then uſed, though not ſo alleged. 4 


(A. 7.) —By-law, (B. 3.—C. 3.) London, (N. 6, Kc. 


T RESPASS is a wrong done to the perſon, to the goods ut 


/ 2 N 4 


\ 


0 


cont. for the court may take notice that it is an antient trade, 
2 Rot. 376. | Py 


If it be a trade named in the ff. x = it ſhall be intended 
Med. 145, 6. 4 
Who may take or ſhall be bound apprentices, and how punjſhed , 
or diſcharged, vide in Fuſtices of Peace, (B. 53, &c.) 
Vide more concerning Trade in Action on the Caſe for Dee 


Merchani.— Navigation, (I. 1, &c.)—Prerogative, (D. 38. 


Scotland, (D. 7.) | an 
TRANSPOSITION OF WORDS. hs 
Vide Parols, (A. 21.) - 
ec AS 3324 2. 9 
V ide Indidment, (I. — Fufticet of Peace, (D. 13. —Pltader, (G, 1, this 
&c. 17, &c.)—Prerogative, (D. 835 84. )-—Sexvers, (G.) 0 
| n FT: 
Vide Admiralty, (E. 2.)—GCopyhold, (M. 1.) — Forſeiture, (B. i, 8 
2, 3. Juſlices, (K. 1, &c.—L. 1, Kc. —N. 1.—-X. 1. nhe1 
V. 4.)—7uflices of Peace, (B. 2.)-—Parliament, (L. 28. 0 
Telmoigne, (A. 3. — Utlagary, (D. 1.) | | SJ 
TREASURE TROVE. Of 
Vide Officer, (G. g.)—Waife, (D.) — 
ren & 
LA ; | 
Lord High Treaſurer. 0. B. 
Vide Courts, (D. 8.)—Fufticer, (K. 8.)—Offeer, (E. 1.) — 
1 : 7 
Treaſurer of a County. o_ 
. og 
Fi ow Fuſtises of Peace, (B. 70. 0} 
22-226 eln 

Vide Biens, (H.) — ehr bold, (K. 7.) 
. — 1 


TRESPASS. 
(A) Treſpaſs; that ſhall be. 
the 20 To Goods and Chattels. 


chattels, or to the lands and tenements of another man. 
Treſpaſs to the perſon may be by menace, aſſault, batter), * 
mayhem, Of which vide in Battery, (A. B. C. D. E.) 


TRESPASS: 
falſe impriſonment. Of which vide in Impriſonment, (L. 2. 
It E be a treſpaſs done Kore if a 2 420 


the goods and chattels of another; as if he takes his horſe, ox, or 
other cattle, or live chattel. F. N. B. 87. M. 


mare. Barnes, 452.] 
So if he takes his furniture, or other dead chattel. 
As it lies de navi abduda. F. N. B. 87. J. 


80 if he takes cattle or goods that belong, or have relation to 


another thing: As it __ de Pullis per wor ſuorum in tali boſeo fuo 
nidifican?. N. B. 86. 

Of doves taken out of ki dove-houſe. F. M. B. 88. J. 

De leporibus, phaſianis, perdicibut, cuniculic, Nc. in warrennd vel 
clouſo ſuo captis et aſportatis. F. N. B. 86. M. 87. A. x 

De feris in wh captis et aſportatis. F. M. B. 87. A. But 
this ſeems to — the ff, W. 1. 20. 2 Rol. 5 50. J. 46. 

Of fi taken. 5 Co. 34. a. Playter. 

$0 it lies de uxore abdudd cum — viri. F. NM. B. 89. 0. 
| Ofa ſervant taken away, cum bonis magiſtri. 2 Rol. 55 1. l. 34. 

So it lies of charters taken, though they concern the freehold or or 
inheritance. 

Of a bond or other writing taken. 2 Rol. 557. 1 40. 

80 it lies of 100 — of his money in . numerata. 
F. M B. 87. N. 

Of timber. F. N. B. 87. D. 

80 de catallis felon? taken by the ſheriff, F. W. B. g1. F. 

Of goods wrecked taken before ſeiſure. F. N. B. 91. D). 

Of goods waived or ſtrayed, before ſeiſure. F. M. 2 91. B. 

10 treſpaſs lies for an uulawful diſtreſs of goods. F. N. B. 
90 \ ; 
For goods taken till he make fine, releaſe, fc. F. V. B. 89. C. 


Sheep driven by a dog, ita quod deteriorat” ſunt. F. N. B. 89. Ls 
Hogs driven ita quod interierunt. F. N. B. 89. L. 

Of hay or other goods burnt, F. N. B. 88. N. 

Veltment ſpoiled by throwing wine upon it. R. Ney, 48. 


(A. 2.) To Lands and Tenements. 


nds, or tenements of another without his conſent ; and therefore 
pals lies de domo ſud i fraftd, F. N. B. 87. D. 

For —_— meſſuagium five tenementum. Vice v. Burton, H. 4 
2. Kir. 891, 

ease. F. N. B. 88. K. 91. J. 

do a treſpaſs may be to lands or tenements by entry into bis 
uu en. F. N. B. 92. A. B. 2 Rel. 5. Xo 

J. B. 87. G. 88. K. 

by cutting down trees, &c. F. N. B. 87. G. 

by hunting i in his cloſe. F. N. B. 87. A PL 
Cc2 | By 


A lies for aſſaulting, beating and wounding , 


For goods deſtroyed; as a mill tone broken. F. N. B. 88. L. 


lt will be a treſpaſs, if a man wrongfully enters the houſe, 


| by treading down, ſpoiling, eating, Oc. his hay or Corn. 
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388 As rA 
: | By breaking ditches or hedges. F. N. B. go. . 
+ By throwing down or diſturbing the ſetting up of his folf 
„ | 
By breaking up a pond. F. V. B. $7. L. Bo | 
| So if a man enters and does damage to another, though he doe; 
not keep the poſſeſſion ; as treſpaſs lies quare domum vel clayſun 


regit. | 
1 80 treſpaſs lies for a wrong to lands contrary to a truſt repoſel 
in him; as if a leſſee at will cuts down timber, or commits volus. 
tary wait. Co. L. 55. 4. R. Sov. 8 4. 

So treſpaſs lies for a 3 to his liberty or privilege in land; 
as quare warrennam ipfius A. intravit, & fine licentid fugavi, a 
2 cuniculos, phaſianos, ſeu pertlices cepit et aſportauit. F. N. B. 
86. M. | 


uod ſeparalem vel liberam piſcariam ſuam fregit, et piſcutus oft, &. ( 

R. Skin. 342. 4 Mod. ly N. h 771 Cfd, PN 
[If a perſon keeps goods diſtrained in the houſe longer than the | 
time directed, he is a treſpaſſer for the reſt of the time. Grifn», h 
Scott, M. 13 G. Str. 717. £4. Raym. 1424} nd 
wm | fr 

(A. 3.) General Wrong. 

So treſpaſs lies for a general wrong to another; as if a nur 

takes the ſervant of another out of his ſervice, and keeps hin 
R. 2 Rol. 556-1. 15. F. NM. Z. 91. Lo ] 
If A. reſcues a man out of the hands of an officer, who arreſted Juff 
him for me, for he was my ſervant for ſuch purpoſe. R. 2 ki 47. 
556.1. 25. Hob. 180, 3 8 
If he builds a tolbooth upon my land, without ſaying clays dice 
fregit. R. 2 Cro. 122, | | mag 
So if a miller takes toll of him, who ought to be free of ul 2 R. 
for it is tantamount to having taken his corn, 2 Rol. 556. J. ic Oc 
If he beats the ſervant of him, who ought to have and of main 
ſtructs his taking of toll. R. 2 Cro. 122. 85 tion 
So treſpaſs lies for taking a ſon and heir and marrying him, 0 If 
daughter and heireſs. - F. N. B. 90. H. | 5 again; 
Of a canon or monk out of a religious houſe. F. N. B. 90. 80 
Of a priſoner taken in war, or of a villein.. F. N. B. 8. br tr 


91. E. 
(B) By whom it lies, 
(B. 1.) Treſpaſs guare Clauſum fregit 


Vu. Poſt, RESPASS, guare domum, or clan ity lies by him 

(C.1,—D.) T has the poſſeſſion of an eſtate of Kelek. inheritance, 

by leaſe for years, or at will. 2 Rol. 551. J. 47. 544. 

So tenant at will may have treſpaſs againſt him who ouſs 

Semb. 2 Rol. 55 1. l. 47. 1 

So tenant by ſufferance may maintain treſpaſs againſt a fl 
2 Rol. 351. 4% nh | | 
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y the owner of the ſoil, for erecting a ftall in a market. 


Fr of Northampton v. Ward, M. 19 G. 2. Str. 1238. 


Wilſen, 107. 2 1 3 
So it lies by him, who has only vefſuram terre. Co. L. 4. 3. 
R. Mo. 302. 5 . 5 

5 Or herbagium terre. Co. I. 4.8. 2 Rdl. 549. L 20. Dy. 285. 
Cont. 3 Leo. 213. K. acc. Cro. El. 421. 


So by a leſſee of the paſture of ſuch a cloſe. R. 2 Rol. 549. . 


25. Ma. 302. | | 
By a grantee of underwood, though the foil does not thereby 


— R. Cro. El. 413. Mo. 355 


By a grautee or leſſee of the 4 de exitibus of one outlawed. 


3 Leo. 213, Mo. 302. | | 
But a commoner ſhall not have treſpaſs guare clauſum fregit. 
Cro. El. 421. | 1 
a has a warren in land. hilt. | 
[But it lies by a freehold-tenant in a manor, for digging turf in 
his turbary, where he has an excluſive right to the turf, though 
not to the feeding on it; not if he had only common of turbary, 
Wilſon v. Mackreth, H.6 G. 3. 3 B. M. 1824. . 


(B. 2.) What ſhall be a ſufficient Poſſeſſion, 


If a man has poſſeſſion only as leſſee for years, or at will, it is 
ſufficient to maintain trefpaſs againſt a wrong-doer. 2 Rol. 551, J. 
47. 54 Vide ante, (B. 1.) | e be rg 

So if a ſtranger does a treſpaſs to a leſſee at will, which preju- 
dices the land, the leſſor may have treſpaſs againſt him for the da- 
mage to the . ; for the poſſeſſion of the leſſee is his poſſeſſion, 
2 Kol. 55 1. 1. 49. | | 

80 15 : 6 will commits voluntary waſ. e, the leffor may 
maintain treſpaſs againſt him; for that amounts to a determina» 
tion of the will. Go. L.57. a, 1 Rol. 860. J. 5o. ng 

If he dies, and his heir enters, the leſſor ſhall have treſpaſs 
againſt him before entry. Co. L. 62. b. Cart. 56, 7. 

So a copyholder who is only tenant at will ſhall have treſpaſs 
for trees cut upon his land. 2 Kol. 551.1. 50. 

* an intruder upon the king's poſſeſſion may maintain treſpaſs. 


7. 
So a diſſeiſee ſhall have treſpaſs againſt a diſſeiſor, without re- 
entry; for the firſt entry; for the Gkeilee was then in poſſeſſion. 
2 Rol. 55 3. J. Fo. Co. L. 257. a. 5 | 

So if his eſtate determines, whereby he cannot re-enter ; as if 
he was tenant pur autre vie, e. he ſhall have treſpaſs for the 
Pen time with a continuando againſt the diſſeiſor. 2 Rol. 5 50. 
15. 20. 5 | TS 

So if a diſſeiſee re-enters, he ſhall afterwards have treſpaſs 


ainſt the diſſeiſor with a continuando for the whole time of his | 


polſeſſion, 2 Rol. 550. J. 10. 554. J. 35. Co. L. 257. 4. # 
I 
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Or againſt a ſtranger for a tyeſpaſs done during the diſſeiſn; 
for by re-entry he reveſts the poſſeſſion in himſelf ab initio. 2 Bl 


554. J. 39. V 
8a againſt a leſſee, donee, or feoffee of the diſſeiſor. N. 2 Ry, 


554. J. 45- Cont. 11 Co. 51, R. Mo. 461. | 
If a man ſells his land, he ſhall have treſpaſs for a wrong done 
before. 2 Rol. 569. J. 20. | | 


(B. z.) What not, 


ut a plaintiff cannot maintain treſpaſs guare clauſum fregit, i 
he has not actual poſſeſſion, though he has the freehold in lay; 
as an heir ſhall not have treſpaſs againſt an abator, 2 Rol. 55;, 
J. 45. Or unleſs he has the excluſive poſſeſſion, and therefore it 
will not lie for entering into a pew ; becauſe the poſſeſſion of the 
church is in the parſon. 1 Term Rep. 430.* WS 
If a wife, tenant for life, leaſes for years and dies, the rever. 
ſioner ſhall not have treſpaſs againf the leſſee before entry. 
Nor the heir, if an huſband, ſeiſed in right of his wife, leaſes, 
and then the wife dies, 2 Rol. 552, J. 3. 
So if the heir enters upon an abator, he ſhall not have treſpaſs 
inſt him, for the wrong before. 2 Rol. 5 54. J. 17. 
So a diſſeiſee ſhall not have treſpaſs againſt a diſſeiſor for the 
continuance in poſſeſſion, before Nis re-entry, except when his 
eſtate is determined, ſo that he cannot re-enter. 2 Rol. 550. J.). 


553. 52. 3 95 
Though his entry be tolled by his own act. 2 Rol. 550.1. 15. 


o. | | 
: So before re-entry a diſſeiſee ſhall not have treſpaſs againſt 4 
for a wrong done after the diſſeiſin. 2 Rol. 554. J 2. 

So a bargainee ſhall not have treſpaſs before entry, though the 
poſſeſſion is transferred to him by the ſtatute. Cart. 66, 


(B. 4.) What ſufficient for Goods. 


So not only he, who has the property, but alſo he who has the 
poſſeſſion of goods, ſhall maintain treſpaſs for the goods; as ifa 
man has aul to agiſt, he ſhall have treſpaſs againſt him, who 
takes them, 2 Rol. 551.1. 259 | 
So a leſſee of cattle for a year, for compoſting his land, ſha 

have treſpaſs againſt a ſtranger. 2 Rel. 551.1, 20. 

Or againſt the leſſor himſelf, if he takes the cattle within the 
year. 2 Rol. 551.1. 22. „ BE Co | 

So a bailee of goods awarded. 2 Rel. 551. J. 31. | 

So a bailee of goods pledged to him, if a ſtranger takes them. 
20 H. 7. 1.9, | Cs Fane | 

So if a ſtray in the manor of B. be taken within a year, by: 
ſtranger, B. ſhall have treſpaſs. 20 H. 7. 1. 
So jf a man takes the goods of B. who afterwards grants then 
to another, 25 B. after the grant ſhall have tre pak far them. 
2 Rol. 557. 2 52. - ; 2 f 


To entitle a man to bring treſpaſs, he muſt, af the time whe 
the act was done, which conſtitutes the treſpaſs, either my 


* 
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wreck, before ſeizure by the lord. 1 Term Rep. 480.“ 
80 the executor has a con/{rudive poſſeſſion from the teſlator's 
C“ 5H 43 
But treſpaſs will not lie, by the a r of a bankrupt againſt 
a ſheriff for taking the goods of a bankrupt in execution after an 


gnees not to ſell, Id. 475% 5 

If a man ſells goods at London to A. in Tor, A. ſhall have treſ- 
paſs before actual taking; for the poſſeſſion is immediately in him. 
Lat. 21 Ct | 

So Cs ſhall have treſpaſs for the goods of his teſtator, 
though he does not ſay, that they were taken out of his cuſtody ; 
for the poſſeſſion upon the death of his teſtator is veſted in him. 
Per 2 J. 2 Cro. 113. | | | 


„ = 

Or after re- taking by the owner. 2 Rol. 569. J. 25. 

Or after his leaſe, or intereſt, determined. 2 Rol. 569. J 30. 

If treſpaſs be done to goods in the hands of a bailee, treſpaſs 
lies by the bailee. 2 Rol. 551. J. 31. 

And alſo by the bailor, and he, who firſt recovers, ſhall have 
the damages. 2 Rol. 569. J. 22, | 

So treſpaſs lies by a ſheriff for taking goods in his hands upon 
execution before ſale. | 5 

Though the taking be by the defendant himſelf againſt whom 
the execution was. R. Cro. El. 63 | 


aud was taken for the voyage, for a detainer of it. R. 1 Sal. 11. 
So treſpaſs lies for goods taken; though they are afterwards 
atered in form, A 


(B. 5.) General 'Treſpaſs, by whom it lies. | 


$0 treſpaſs lies by the party to whom the wrong is done. 

"Treſpaſs and falſe impriſonment lies in England by a native of 
Minorca againſt the governor of that iſland, 2 an injury of that 
nature committed there. Coop. 476.“ 

[So by one hurt by the accidental going off of a gun. Under- 
weed v. Hewſon, T. 10 G. Str. 596.] 


by an huſband alone for the battery or threatening of his wife, 
” quod 77 © oa amifit, or negotia infetta reman, fc, Vide in 
allery, A.) : | ET” | 
[So A. throws a ſquib among the people at a market, it lights 


m 

f near B. who throws it from him, C. does the ſame, and it ſtrikes 
D. and puts out his eye. D. has trefpaſs vi et 8 A. 

* BlackNone J. contra, Scatt v. Shepherd, P. 13 G. 3. 3 Wilſe 403} 

he 2 Bl, Rep. 892.* | | 

gl | Sa 


act of bankruptcy, and before the iſſuing of the commiſſion, and 
after a proviſional aſſignment, and notice from the proviſional af- 


So treſpaſs lies for goods taken after delivery by replcvin. 2 Rol. 


So treſpaſs lies for the maſter ofa ſhip, who had the poſſeſſion | 


Though the damage to him be only by conſequence z as it lies 


aun poſſeſſion in him, of the thing which is the object of the 
treſpaſs ; or he muſt have a conffrudive poſſeſſion in reſpect of the 
right being actually veſted in him; as in the caſe of an eſtray or 
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So it lies for the battery of a ſervant, per quod ſervitlum amiſu, | 
So it lies by a maſter for the battery of his ſervant, per quod, &. 
after the death of the ſervant. 2 Rol. 568. J. 42. 75 
Buy an huſband after the death of his wife, for taking away his 


wife with the goods of her huſband. - 2 Rol. 569. J. 12. 


Or after a diyorce. 2 Rol. 569. I. 10. | 

It lies for 8 by awe, fear, and influence, contrary to 
his own inclination, a ſovereign, independent, and abſolute foreign 
prince, to impriſon the plaintifl. 2 Bl. Rep. 1055. ä 
[By a woman for an aſſault by defendant to whom ſhe was mar. 
ried, if ſhe proves a former marriage to one alive at the time of 
ſecond marriage.  Weſtbrooke v. Strutville, H. 4 G. Str. 79. 

So by the ff, 4 Ed. 3.7. an executor or adminiſtrator ſhall hare 
treſpaſs for a prejudice to the property of the teſtator. Vidt i 
Adminiſtration, (B. 13.) V 

And by the /. 25 Ed. 3. 5. the executor of an executor. 

But treſpaſs does not lie for a battery, c. to the perſon of a tei. 
tator, by his executor or adminiſtrator. /ide Adminiſtration, (B. 13. 

Nor by an huſband after the death of his wife, for a battery t, 
the wife; for ſhe muſt join. 2 Rol. 568. J. 0. 

Nor by a father for the battery of his ſon, Cro. El. 55. h. 
Ray. 259. Mont. & Atkins cont. | 15 

Or the impriſonment of a ſon or daughter. R. Cro. El. 770. 

Nor for taking away any ſon or daughter, who is not an he, 
R. Gro. El. 770. Vide in Gardian, (H. 5.) 

So if a wrong be done to ſeveral at the fame time, treſpaſs lie: 
for each ſeverally, for the wrong to him; for treſpaſs is ſeveral it 
its nature. 3 Lev. 354. : | 


- (©) Againſt whom it lies. 
(C. 1.) Treſpaſs Quare Clauſum fregit. 


T* RESPASS lies againſt him who does the treſpaſs, and al 
aiding, Ec. for there is no acceſſary, but all are principal 
in treſpaſs, *' Cr ns 
So treſpaſs lies againſt each ſeverally, where many do a treſpals; 
for it is joint and ſeveral in its nature. 1 | 
So againſt A. fmul cum diverſis aliis ignotiis, R. 1 Leo. 41. 
Or againſt A. ſimul cum B. & C. R. cont, by common law; bi! 
it ſhall be aided as form after a verdict, I Lee. 411. 3 Leo. 77 
So againſt all who procure or command it. 4 Inf. 317. 
Where a juſtice of the peace maliciouſly grants a warrant with. 
out any information laid before him, on a ſuppoſed charge of ſe⸗ 
lony, he is liable to an action of treſpaſs, which is the proper fe- 
medy, and not cafe. 2 Term Rep, 2277. 
Or againſt him, who afterwards aſſents to a treſpaſs done for hi 
uſe or benefit, though not privy at the time of doing it. 4 % 


1 EE 
So if he aſſents to the act of his ſervant in ſeiſing goods, he wil 
be a treſpaſſer for miſuſing of the goods in ſeiſure, though not 


S0 


privy to the miſuſage. R. Lane, 90. ; 
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wife and others, for ſhe may be aſſenting. 2 Rol. 553. J. 35. 
Bro. Rape, 2. | 3 4 


So it lies againſt A. who comes in aid of B. though he does no- 
thing. 2 Rol. 555. 4j. 

Or if he commands B. to do, though he be not preſent. 
2 Kol. 55 5. l. 10. 5 


land of another. 2 Kol. 55 3. J. 30. 
If the ſheriff, by his order, takes in execution the goods of a 
langer. 2 Re/, 553. J. 5. 10. 5 5 


rity, into the land of another, treſpaſs lies againft the ſervant, and 
not agaiuſt the maſter, 2 Rol. 553. J. 25. Ws 

if the bailiff of a franchiſe takes the goods of a ſtranger in 
execution, treſpaſs lies againſt him, not againſt the iheriff, 
2 Rol. 552. J. 40. | 


treſpals lies againſt him, and not againſt the ſheriff, R. 2 Pol. 
552. J 45. But treſpaſs will lie againſt the berg" if his officer 
take the goods of A. on a ff. fa. againſt thoſe of B. Doug. 40.* 


paſs lies againſt him, but not againſt the party, though it is deli- 
vered to him, R. 2 Rol. 5 56. J. 50. 5 

So if the ſheriff does not return his writ, Ic. treſpaſs lies 2gaink 
him, but not againſt the party, or bailiff. Vide Return, (F. 1.) 

So if a man receives him who has done a treſpals, knowing 
him to have done ſo, he is no treſpaſſor. 

If a man coinmits a treſpaſs by miſtake, or inadvertency, treſ- 
pals lies againſt him; as if a ſheriff or bailiſf takes the goods of 
one, inſtead of another. 2 Rol. 552. l. 17. 22. 

Or arreſts A. inſtead of B. 2 Rol. 552. l. 25. 


823 


. 20. | N 

Though it be by the ſhewing of the party to the ſuit. 
2 Kol. 552. l. 30. 

if an executor cancels an obligation of his teſtator to A. which 
he finds, ſuppoſing that it is cancelled, N. 2 Rol. 564. J. 45. 

If a man's cattle eſcape into the land of another, againſt his 
will. 2 Rol. 568. J. 15, | | . 

So if the cattle of him in reverſion after the death of c-Nuy que 
we, Cc. treſpaſs on the corn of tenant for life againſt the will of 
the owner, N. 2 Nol. 568. J 20. | 

So treſpaſs lies againſt A. if cattle in his cuſtody do a treſpaſs. 
Rel. 546, 120. ĩð ͥ | | 
Or _ the owner of the cattle at election. 2 Rol. 546. J. 20. 
(Treſpaſs lies againſt tenant in poſſeſſion, after judgment ap aialt 
the caſual ejector for the meſne profits, from the time he has no- 


and his name does not appear in the record of judgment agaiuſt 
alual ejector. R. by all the Judges. 2 Will. 115.] | 


80 treſpaſs, for a battery in raviſhing his wife, lies againſt the | 


$o treſpaſs lies againſt A. if his wife puts his cattle into the 


But if a ſervant puts the cattle of his maſter, without his pri- 


80 if the bailiff of a ſheriff detains in cuſtody after a ſuperſedear, = 


$9 if the ſheriff takes a furnace, Qc. fixed to the frechold, tre 


Or attaches A. by the goods of B. or of his matter, 2 Rol. 55 2. 


tice of leſſor's title, though. he lets judgment go by default, 


8 
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[If a man has apprentices, and puts them in cuſtody in a loc. 
up houſe, and they complain to quarter- ſeſſions of being uk, | 
22 and their fear of being fold to Guinea, and the court di. 
charges them, W. lieutenant of a man of war agrees with they 1 
to ſerve, and gives A. money to keep them that night, and nen 
morning ſends preſs-gang for them, with a note to A. to delive , 
them, which he does, taking a receipt; treſpaſs vi et armic lis 
againit V. for he ſent force. Reavely v. Mainwaring, H. 2 C.; F 
3B. M. 1306.] | i 

But treſpaſs does not lie againſt a man not conſenting or aiding R 
ta it; as if A. ſtrikes an horſe upon which B. is riding, whereby ta 


he throws down another, treſpaſa does not lie againſt }. 


Sal. 637, 8.- | | | | 
* So treſpaſs does not lie againſt a pound-keeper merely ſu 
receiving * though the taking was tortious; for he is bound to na 
keep whatever is brought to him. Otherwiſe if he go beyoud {ol 
his duty, and aſſent to the treſpaſs. Gowp, 476.* 56 
So treſpaſs does not lie again} a lord, becauſe his diſtreſs i, 
unreaſonable, or carried into another county; for by the f. Marl. * 
Nan puniatur per redemptionem ; but there ſhall be an action upon F. 
that ſtatute. 2 /nft, 105, 106. | | 1 
Nor by the equity of the ſtatute by a leſſee far years againftthe pro 
leſfar. 20 Ed. 4. 2, 3. R. Dal. 3. | . I 
Yet it lies, if the leſſor ſpoils, or deſtroys the goods. 20 54 5 
a. | 
9 The court will not join declarations againſt ſeparate perſon "ay 
on an affidavit that the treſpaſs, if any, was committed by al waſt 
jointly ; for that would deprive the plaintiff of the benefit of the I. 
evidence of one againſt the other. Bayley v. Raby, Pe 7 6. 
Str. 420.] . | 0 
FT 5 2 Ro 
(C. 2.) What act makes a Man a Treſpaſſer ab Juitie. If 
* bezzl 
So if a man has an authority or licence given him by law, ad & 
he abuſes it by misfeafance, he ſhall be a treſpaſſer ab initio; u mcati 
if a man who takes a diſtreſs, works, or kills it. 8 Co, 16 WW « if 
Vide in Diſtreſs, (D. 6.) | out e. 
* If an officer attach goods, and continue poſſeffon of the hou, BW peer, 
or keeps the goods therein for a long and unreaſonable time, wit WW 44. 
out removing them to a place for ſafe cuſtody, he is a treſpaſe "IM 
ab initio. 2 Bl. Rep. 1218.“ | purſue 
If a leſſor, who enters to view if waſt be Jane, damages tle 1 2 1 
houfe. 2 Rel. 561. J. 27. | ST within 
Or ſtays there all night. 2 Rel. 561. I. 27. Atn. , 
If a commoner enters to view hig cattle, and cuts down treth [If 
&c. 8 Co.146.6. h 


If a purveyor, who takes my cattle for the king's houſe, cl 
them. 2 Nol. 561. J. 29. | | 

If a ſearcher unpacks ſtuffs, and puts them in the dirt, whered) 
they are damaged. R. 2 Rel. 561. J. 30. Lane, 90. 9 


* oh, * 9 
F: 7 TT, — 
o 
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80 if his ſervant, or aſſiſtant, does it, without his direction. 

2 Rol. 563. J. 5. Lane, 90. 2 3 | w » 

If a man entery a tavern, and continyes there all night againſt 
| the will of the tayerner, 2 Rol. 561. J. 35. i 
If a man will impark goods diſtrained after. amends tendered. 
2 Rol. 561, . 45 Semb., cont. 8 Co, 146. 5. | 
| [If a man converts a hog taken damage-feaſant, Dye v. Lea- 
therdale. M. 10 G. 3. 3 Wilſ. 20.] | 

If the lord of a manor works a ſtray within the year. R. 2 
Rel. 562. J. 15. Vide in Waife, (F.) Although the original 
taking be admitted to be lawful. 1 Term Rep. 12 ⸗ 

Or the lord of a fair or market works an horſe diſtrained for 
toll, 2 Rol. 562. J. 20. = 2 | 
” So if the bailiffs of a town who by cuſtom ſeiſe an hide, for 
0 non-payment of a cuſtomary duty for hides of all oxen killed and 
6 ſold within the town, tan it, to prevent putrefattion. &. 2 Rel, 

62. J. 2 ” - ; : 

80 if . ſheriff does not return a writ where he ought, or 
4 * . _ return, 2 Rol. 563. J. 15. 20. Vide is Rerorn, 
Rr % . 

If a ſheriff, or any in his aid, makes replevin after a claim of 
e property notified to him by the owner. R. Mod. Ca. 68. 139. 

If an eſcheator takes the goods of one outlawed after a writ de 
non moleftando ſhewn to him, 3 H. 7. 1, Fs 

So if a man abuſes a truſt or confidence repaſed in him, he will 
8 be a treſpaſſer ab initia; as if leſſee at will commits voluntary 
«, by throwing down an houſe, cutting down trees, c. Co. 
de J. 57. . 5 Co. 13. b. 2 Rol. 555. L. ult, R. Mo. 248. 

6 ita ſhepherd killa ſheep committed to his care, Ca, L. 57. 
Or for 1 ſpecial purpoſe, as to plough or dung his land. 
2 Kal. 556. J. 5, 
If Ry tan, or aſſiſtant, intruſted to fell goods in a ſhop, im- 
bezzles them to his own uſe. R. 1 Leo, 87. X. Mo. 248, 
d 80 if a man has colour of an authority, and afterwards it is 
rated and declared to be null, he will be a treſpaſſer ab ixitio; 
s if a man obtains judgment irregularly, aud 1 takes 
out execution, the party (though not the officer) will be a tre- 
ule paler, if the judgment be vacated. R. 1 Lev. 95. but Tit. 
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ff So if a man has an authority given by ſtatute, and does not 
purſue, or abuſes his power; as if a man having authority by the 

the J. 2 V. & A. to (ell a diſtreſs for reut, if it be not replevied 
vitln five days after notice, c. ſells it without notice given. 
Adm. 4 Mod. 391. 

ch [If a man puts cattle, which he impounded damage: ſcaſant, into 
the next pound which happens to be in another couuty, it does 

h ot make him a treſpaſſer, but he is ſubjeQ to the penalty of 
. 182 P. 9 A. Co 12. Gimbart v. Pelab, T- 21 G. 2. | 

N 127.2. ] R 

9 (Beaſts dying after put in the pound, does not make a man treſ- 
pller ab iairio; but caſe will lic. Gates v. Boyley, T. G C. 3. 
il. 313. | Z „„ | 


TRESPASS. 
(D) Chen Treſpaſs does not lie. 
DD UT a man ſhall not be charged in treſpaſs for goods, which be 
had by the delivery of the party himſelf, except where hy j 
a wrongful act he makes himſelf a treſpaſſer ab initio ; as if 4, d. 
_ livers goods to B, for cuſtody, who afterwards will not re-delive c 
them, treſpaſs does not lie againſt B. 2 Rol. 555. J. 27.40, f 
So if A. permits his goods to remain with B. for his own uſe 
and B. delivers them to C. to carry to, another place, treſpaſs doe t 
not lie by A. againſt C. 2 Rol. 555. J. 35. N 
Nor for ws which come to him by authority in law. 2 Rel 
555. J. 43. Vide ante, (C. 2.) 4 5 
As if A. takes goods by delivery of the ſheriff upon a rh tc 
2 Rol. 555.1. 45. 565. J. 45. | OY OOO le 
Or takes them upon an execution, though it be not regularly ſy 
made. 2 Rol. 556. J. 50. pe 
Upon a ſale. R. 2 Rol. 556, J. 52. 3 
If a conſtable takes goods waived for the uſe of the owe, or 
though he afterwards refuſes to deliver them to him, treſpaſ mi 
does not lie, but detinue. R. 2 Rol. 555, J. 50. 561.1. 40. th 
Nor for goods which a man takes only for ſecurity for the uſe 
of the owner ; as f goods are itirown by tempeſt into the ſes, of 
and a ſtranger takes them, and delivers them to the ſervant gf 


the owner four him. 2 Rel. 555. l. 47. 1 
So the maſter of a barge in a tempeſt throw goods into the wh 


ſea for the ſafety of the paſſengers, R. 2 Rol. 567. J. 5, the 
Nor for goods, which a man has lawfully, though the poſſeſſion U 
of him from whom he had them was wrongful ; as if 4. tala Fo 


the horſe of another and ſells him to B. treſpaſs does not lie agaul 
B. 2 Rol. 556. I. 52. | | 
So if a man has licence or authority from the plaintiff himſel, ſha 
treſpaſs does not lie againſt him, though he abuſes his licence by 1 
misfeaſance, R. 8 Co. 146. L. 

So if a man has licence or authority by law, and afterward Vu 


does not do what he ought, treſpaſs does not lie againſt him ; for | 
nonfeaſance does not make him a treſpaſſer ab initio, R. * 
„ | Fo: 

As if after a diſtreſs, the rent or ſufficient amends are ten: 110 
dered, treſpaſs does not lie; though the party refuſes delivery of | 
the goods diſtrained, 8 Co. 146. 6. ** com 

* Treſpaſs does not lie againſt exciſe officers who enter 1nto 1 E 

perſon's houſe by virtue of a legal warrant to ſearch for ſmuggle! quit 
though none be found; but caſe lies for maliciouſly obtain don 
ing or executing the warrant, . 1 Term Rep, 535. the 

{ Nor for taking exceſſipe diſtreſs ; but a ſpecial action on the 8 
ſtatute of Marlbridge. Lynne v. Moody, M. 3 G. 2. Sir. $51. for t 
Hutchins v. Chambers, P. 31 G. 2. 1 B. M. 579.] 1 deco 

[Unleſs the diſtreſs is of gold or filver, which are of a certa Se 


known value, and even the meaſurg of the valaue of, other things 
Moir v. Munday, H. 28 G. 2. cited in Hutchins v. Chambers, ſapri. 

If a man comes into a tavern, or common inn, and afterwerd 
refuſes paying for wine. R. 8 Co. 146. 5. 


trRESPASS. 
562. J. 10. Cro. Car. 196. Vide Bail, (K. 6.) 


lie where damage is done to a privilege or liberty, which a man 


caſe ; as a' commoner ſhall not have treſpaſs for damage to the 
foil or graſs. Vide in Common, (H. I.) e 
So if a man has a free warren in the land of B. he fhall not have 
treſpaſs, for that latibula libere warrene ſue profiravit, &c. per quad 
cuniculi, Ec. interierunt. R. 2 Rol. 550. I. 45. | 


to put hay, &c. upon his land till it can be ſold, and afterwards 
leaſes the land to C., treſpaſs does not lie by B. if his hay be con- 
ſumed by the cattle of C., for he ought to ſecure the hay at his 
i K. 2 Rol. 143. 152. 8 ET, 

So treſpaſs does not lie, where the act is not againſt the peace, 


man proeures the ſervant of another to go out of his ſervice, and 
then retains him, but does not take him away. 2 Nol. 556. J. 17. 


of the ſervice of his maſter. 2 Rol. 5 56. J. 20. 
damage is done to another ; as if a man fixes a ſpout to his houſe, 


there may be an action upon the caſe. R. 2 Mod. Ca. 272. 
{ Reynolds v. Clarke, T. 11 G. Str. 634. 2 Ld. Raym. 1399. 
Fort, 212 


in conſequence of the capture of a ſhip as prize, though the ſhip 
ſhall have been afterwards acquitted. Doug. 594. (573.)* | 

So treſpaſs does not lie for an act which is felony ; as for 
a battery, of which the party dies within a year. 2 Rol. 557. I. 5. 
Vide Afion upon the Caſe, (B. 5.) | 

For taking goods which was a robbery, if it appears to be a 
felonious taking. N. 2 Rol. 557. l. 10. 1 Mod. 283, 
If it appears upon evidence, or by plea. Semb. 2 Rol. 557. 
110. 20. R. 1 Mod. 283. EE ES 
For breaking an houſe and taking money, for which he was 
convicted of burglary. Dub. Fon. 148. gd 

But if a man proſecutes for the felony, and the party is ac- 
quitted or burned in the hand, he may have treſpaſs; for he has 
done what the law required againſt him for the ſelony, and then 
the treſpaſs remains. R. 2 Rol. 557.1. 25. R. Jon. 150. 


record. Semb. 2 Rol. 557. J. 10. 32 

1 he pleads a conviction uncertainly. R. per 3 J. Jon. 147. 

145. | 2 ES. 

So in * for taking goods, if it does not appear by the 
tion, 


cannot ſay fo. R. 1 Mod. 283. 


If a ſheriff after an arreſt refuſes bail. R. 2 Rol. 561. J. 50. 
" $0 treſpaſs guare, clauſum fregit, or general treſpaſs, does not 
has in the ſoil of another, but he may have. an action upon the 


So treſpaſs does not lie, where the. damage accrues to the 
goodo by his own neglect or default ; as if A. gives licence to B. 


or wrongful, but the effect of cunning or contrivance ; as if a 


80 treſpaſs does not lie againſt the ſervant, if he departs out 
So treſpaſs does not lie for a lawful act, 22 bn conſequen na] 


which, upon rains, throws water upon the wall of another; but 


80 ra does not lie for an impriſonment which was merely 


So if the defendant pleads a conviction of felony, it is no bar; 
for the plaintiff was not a party, and therefore not eſtopped by the 


fc. that the taking was felonious, the defendant 
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TRESPASS 


go treſpaſs does not lie againſt a man for taking goods 
he found. R. 2 Rol. 555. l. 50. my 


Unleſs, after the finding, he nen the * R 
2 Rol. 563. J. 45. 

For throꝶ ing down a * 2 Rol. 465. 6 

So treſpaſs does not lie, if cattle enter the cloſe "Of water 6 
want of repair of the fences. 2 Rol. 565. l. 30. 

If a man enters land to drive back his cattle, eſcaped thither 
for want of fences. 2 Rol. 565.1, 35. 

Or to drive back wild beaſts, eſcaped for want of paling again 
a foreſt. 2 Rol. 565. J. 40. 

Or to retake his goods, earrieſhither by the occupier th 
land. 2 Rol. 565. |. 54. 

But it is not juſtifiable to enter land with cattle, becauſe it lies 
open to the highway. 2 Role 56s. J. 47. 

Or to enter to ſearch for goods ſtolen, without reaſon of ſuf. 
picion that they are there. R. 2 Rol. 565. I. 15. | 

Or to enter upon a common report, that his trees dug up are 
earried thither, that not being felony. R. 2 Rol. 564. J. 30. 

Or to enter for retaking goods, which he, who holds them in 
common with me, put there; for though a tenant in common 
may retake go oods in common, when the other takes 'them, yet 
he cannot juſtify a treſpaſs to do it. R. 2 Rol. 566. J. zo. 

So if a man impriſons me, of his own wrong, I may juſtify 
the wg of windows or doors to get out; for it was his fault. 


If a * by neglect, ſuffers his houſe to be on fire, I my 
pull it down for the ſafeguard of mine adjoining. 2 Rol. 566. I. z. 

If a man takes an handful of grain from my heap, I may take 
as much from his heap. R. 2 Rol. 566. J. 12. 

If a-man throws his grain or money to my heap, I may take 
the whole. N. 2 Rol. 566. J. 15. 

If cattle or goods are damage-ſeafant, I may drive or remove 
them out. R. 2 Rol. 566. J. 20. 35. R. 4 Co. 38. . 

But I cannot kill or damage them. 
Nor can 1 kill a tumbler hunting in my warren. R. 2 Rol. 105 

85 if a man ſells me all his trees, I ſhall * liberty to come 
upon the land, to cut them down and carry them away, when [ 
| pleaſe. R. 2 Rol. 567. l. 40. 

So a grantee of a water- pipe, &c, ſhall have liberty to mend it, 


2 Kol. 567. l. 45. 


An executor has liberty to enter to take the timber of the de 
ecaſed. 2 Rol. 564. l. 25. 
A reverſioner, Ac. to view waſte, if he does not break a door 


or window. 2 Rol. 568. J. 5. 


If 1 in paſſage on the highway, eat herbs or corn raptim 4 

4 r/im againſt the will of the owner, it will excuſe the treſpaſs, 
* Rol. 5 56. J. 55. | 

©" Bat if defendants enter plaimiff% cloſe, where there is no 

ſoot · path, and adjoining to his paddock, with guns and dogs, dog 

runs into the . and kills a deer, treſpaſs lies, for it 5 


be called 25 Beckwith v. Sboredile & a. P. 1 G. 3, 
A. 2092. 3 Rs 
130 7. 45 is not excuſed on pretence of charity; as if a 
mother enters the houſe of another, to viſit her ſick daughter there, 
without aſking leave. X. 2 Rol. 567. I. 15. | 

Or on pretence of ſport ; as for the hunting of a fox or badger. 
E. though it be for the public good. 2 Rel. 558, B. 

But a man may juſtify a treſpaſs in following a fox with 
hounds over the grounds of another, if he does no more than 
is neceſſary to ill the fox. 1 Term Rep. 334 Vid. 3 Term 

„259. N. a . 8 
"Fo ſets a falcon at a pheaſant in his own land, he cannot 
purſue it into the warren of another. 2 Rol. 567, J. 30. | 

[It does not lie for ſeizing a houſc in the EAH.- Indien. Shelling 
„ Farmer, M. 12 G. Str. 646.] 3 

It lies not for the father, for aſſaulting and getting with child 
bis daughter, per war ſervitium, Qc. if the was of age, and away 
from her father's houſe, in ſervice ; but if ſhe was under age, and 
under her father's roof, it lies. Po/llethewaite v. Parkes, P. 6G. 3. 

B. M. 1878. | 
* It lies 22. the daughter reſides with her father, though ſhe 
be above 21 years of age, and though no contract of ſervice be 
proved, if act of ſervice be really proved. 2 Term Rep. 166.* 

* Treſpaſs will not lie agaiaſt the ſheriff or his officer for ar- 
reſting a certificated bankrupt, a peer, a diſcharged inſolvent, &c. 
Doug. 671. (646, 7.)* TY | | 

Vide more concerning Treſpaſs in Aion on the Caſe, (B. 6.)— 
——Diſnes, (M. 12.) Fuftices of Peace, (B. 11.)-—Pleader, 
(3M. 1, c.) | 


TRIABLE PLEA. 

Vide Pleader, (E. 34 —G. 7.) 
TRIABDLE TASVUE 
Vide Plaader, (R. 10.) 


„„ 
(A) The ſeveral Sorts of Trial. 


HE N trial ſhall be by the country, vide in Engugſ, 
( 1 &c.) | i | 
antiquity, number, qualification, exemption, and challenge 
of jurors, vide in Challenge, (A. 1, &c.) | | 
one proceſs there ſhall be againſt jurors, vide in Enqueſt, 
„1, Kc.) 6 
When trial ſhall be by certificate of the ordinary, recorder, 
carſhal, Oc, vide in Certificate. ah s 
Trial of a peer ſhall be by his peers. Of which vide Parlia- 
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Of peerage, whether he be a baron or not, ſhall be tried by the 


* 


writ of ſummons to parliament, vide in Dignity, (D.) 


Trial of antient demeſue ſhall be by Doomſday Book. FVidein 4y, 
tient Demeſue, (F. 7.) - | | | 


(A. 1.) By Record. 


A matter of record is of ſo high a nature, that it ſhall be tried 
only by itſelf. 9 Co. 25.4. 31. a. 2 Rel. 574. . 7. 
And therefore, if to a judgment, ftatute, or recognizance, 
alleged in pleading, nul tiel record be pleaded, it ſhall be tried by 
the record itſelf. 2 Rol. 574. J. 17. 50. Vide in Record, (B.) 
So to a recovery or fine, Pl. Com. 15. 4 
So to an indictment, or acquittal upon it. 2 Rol. 574. |. 11. 
So if the iſſue be, whether the plaintiff he an alien enemy, it 


| ſhall be tried by the league, which ought to be upon record, 
9 Co. 31. 4. 2 Rol. 575. J. 50. . 


Whether a protection was allowed in court. 2 Rol. 514 
y Whether the defendant was ine to prifon. 2 Nol. 5714, 
: 80 i an aRion for an 3 after a cepi 1 returned, if 
the iſſue be, whether he was in cuſtody of the ſheriff. 2 Rol. 574, 
1 Whether he was in exeeution for ſuch a cauſe. 2 Rol. 574. 
: Whether he be rendered in execution is diſcharge of his bal. 
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(B. 1.) 
When it 
hall be. 


Whether ſuch an one was a juſtice of peace. 2 Rol. 574. J. 30. 
Or ſheriff. 2 Nol. 575. l. 25. 32 H. 6. 27. 

So whether he was ſheriff on ſuch a day; for the letters patent 
ſhew when he was made ſheriff, and he continues ſo, till di- 
charged by matter of record. R. 2 Rol. 575. I. 30. 

Whether he was a baron, earl, &c. 2 Rol. 575. I. 5. Vidti 
Dięnity, (D.—F. 1, 2.) 

[Whether a man is an attorney. Foſter v. Cale, H. 4 C. 


Sir. 76. 


What is matter of record, vide in Record, (A.) 5 5 

What will be a material variance, what not, wide in N- 
cord, (C.) | | 

(B) Trial by the Juſtices. 
(B. 1.) By Inſpection. | | 

1 F there be a queſtion, whether a fine, ſtatute, recognizance, or 
other matter acknowledged before a judge of record, was done 
by an infant or not, it ſhall be tried by inſpection of the juſtices, 
for an a& done by a judge of record ſhall never be tried by the 
country. 9 Co. 30. 5. 1 5 4 

And therefore, in error by an infant to reverſe a fine levied 
during bis nonage, if there be iſſue upon it, it ſhall be tried by 
inſpection. 9 Co. 30. 3. R. 2 Rol. 572. l. 10. 1 


Ti 


So in an audita querela, to be relieved againſt a ſtatute or recog- 
niꝛance acknowledged in his nonage. 9 Co. 30.b. R. 2 Rol. 572 


26. £34. L %% , 200. 7. - 5 
: & 15 ab to reverſe . recovery againft him by default: 
2 Inf. 483, 484. in 1 WE 

{4 1 - Sy by an infant; if there be iſſue upon the in- 
fancy; it ſhall be tried by Perf 2 Rol. 572. l. 21. 

8o in account by or againſt ai infant. 2 Rol. 572. JI. 30. 

So if tenant, by receipt, aide prier, or vouchee, pray, that the 
purol may demur for His nonage, it ſhall be tried by inſpection. 
2 Rol. 572. l. 12. 32. 9 Co. 31. a. . 

If judgment be für the infant, upon inſpeQion in an audita 


ther audita querela brought in B. R. there muſt be a new inſpec4 
tion; for an inſpection in one court is not ſufficient for another. 
B. Tel. 88. ä | N 

So though the new audita guerela be in C. B. where the former 
inſpection was. Ibid. : 


be relieved upon an allegation of the former inſpection, and the 
judgment for him, and the reverſal. R. 2 Cro. 5g, 


So if an infant, after full age, would avoid an a& done by him 
for his nonage, it ſhall be tried by the country, for inſpection 
will be of no effect; as if there be error to, reverſe a judgment, 


de tried by the country, whether he was an infant. 9 Co. 30. 6: 
1 Rel, 473 . 15. 1 | | 

Or to reverſe a common recovery, ſuffered by him within age 
(admitting it to be error). 2 Rol. 573. l. 45. 


nt 
l. 


ballment. 2 Kol. 572. J. 40. | : 
So though he be an infant at the time of error ſued ; for 
judgment ſhall be reverfed, as well when of full age, as when an 
infant, R. 2 Rol. 573. J. 25. 45. | . 
So in all caſes where infancy is, triable by inſpection, if there 
be a doubt, the court may direct a trial by the country. 
2 Rol. 573. J. 35. | | 


an infant be counterpleaded. 2 Kol. 574. l. 12. 
So if it be prayed in aid of an infant. 9 Co. 31. 4. 


r a LEES. 
_ But if he.pleads infancy by his guardian, the guardian ſhall be 
oc, emmanded to have the infant in court at the day to be infpected, 
me ichout a venire facias. 2 Rol. 573. 1. 10. I 


f the coprt be in doubt upon inſpection, they may inform 
themſelves by proofs; as by examination of the mother, god- 
lather, Cc. 2 Rol. 573. I. 5. Pal. 326. e 

do they may examine the infant himſelf upon a voyer dire. 
80 Kol. 57 3. 1.3. 3 ; | 5 4 3 
| Vor. VE. : ES. = (B. 4.) 


querela, and afterwards reverſed by error in B. R. and then ano- | 


Yet if he be full of age before the fined audita guertla, he may £ 


becauſe that he, being an infant, appeared by attorney, it ſhall _ 


80 in account, if the defendant pleads infancy at the time of 


* 


But if nonage be confeſſed, no inſpection is neceſſary ; for (B. 2.) 
the party has tlie effect of the plea. 2 Rol. 572. l. 35. When not, 


If a trial by inſpection be required, and the infant is not in (B. 4.) 
court, a venire ſhall de awarded againſt him; as if the voucher a tried. 


* 


n 
(B. 4.) By Examination without Tuſpe&ion. 


So the cuſtoms and uſages of a court ſhall be tried by the jnf. 
tices of the ſame court. 9 Co. 30. 5. ; | 

80 if A. makes an attorney in court, and the defendant plea 
that the plaintiff is dead, and A. ſays that he is the plaintiff, the 
Juſtices are to adjudge whether A., who now appears, be the ſane 
perſon who made the attorney. 9 Co. 30. 5. 


(B. 5.) By Witneſſes. 


80 in dower, if the tenant pleads, that the huſband i 
alive, it ſhall be tried by witneſſes. 9 Go. 30. . Vidt in Plaue, 
(2 . 9. | 
So in . appeal by a woman, of the death of her hufbaud, if 
the defendant pleads that the huſband is alive. 9 Co. 30. b. 

In an aſſiſe by A. who was the wife of B. 9 Co. 30. 6. 

So whether ſuch and ſuch be ſummoners or viewers, ſhall be 
tried by the court by witneſſes. 9 Co. 31. a. <4 

So whether a ſummons be well made. Cro. El. 42. 

And the court themſelves ought to make the examination, 20 
the clerks. Cro. EL 43, | | pad 
Where the trial is by witneſſes, there muſt be two witueles at 

teaſt. Pl. Com. 12. 24. Ex 


(C) Trial at Bar; when it thall be. 


TIN ſhall he at bar, or at ni prive. 
| *The granting of a trial at bar is in the diſcretion of the 
court, and muſt depend on the particular circumſtances of the 
caſe. 1 Term Rep. 3683.8. | | 
If a juſtice of one bench or the other be concerned, the tri 
fhall be at bar upon motion without affidavit, 1 Sid. 407. 


So if a maſter in Chancery. Ibid. | i they 2 
[Granted on eonfideration of the conſequence of conviftion cn 1 

an information. (Scil. Forfeiture of the auditorſhip of imprelts.) I abſen 
Rex v. Foley & Harley, E. 3 G. Str. 52.] the # 
{But not in an iſſuable term. Per Parker C. J. bid.) Bl. 


Where plaintiff makes but one title, he ſhall have it, on Wl 1 
davit of value, though ſeveral defendants have but ſmall interel. I tine, ; 
Preſton v. Lingen, M. 8 G. Str. 479.1 Fant « 

[Granted on an information againſt a juſtice of peace for neg. thoug! 
lect and abuſe in relation to deer-ſtealers, on affidavit of his for Wi nuke « 
tune, and the great number of witneſſes. Rex v. Fohnſon, M. 126 | 
N. B. In information exhibited by attorney-general, he has a right 
to bring it to the bar. Str. 9127 . 

[No trial at bar granted. ore iſſue joined. Cafe of OTE TE 
Church, P. 12 G. Str. 696. PETE 3 

It ſhall not be granted on motion, on an information for 6 Bu 

miſdemeanor . on by a private proſeeutor. Rex v. Hal *:celliy 
AM. 2 G. 2. Str. 816.] | 55 


* 


F R t A 1. 363 
bet vil an Mithority from the king to profctute, it ſuall be 

granted as of right to the king in His own cauſe: ia. | 
(Theie an be no trial at Pat in Lian for the citieits are 

not to be Gryught but of the city. Gals. Sun fidye, H. 3 G. 2. 

rr . bat bügle tive £6 be gtauteh uslem the eile i2 of dif. 

ficulty,. or requites grew enümination; and is ally of bonſiderable 

talie, Grofts v. Wills 7. 11 12 6. 2. Hur. 251. Vid. 


D N Ten 
(And the court Will refuſe it, though the eſtate is 6f great Va- 
ue, and the matfet intficate, if mafiy wittiefſts are old at in- 
fm; and the place remote: Marin vi Sarrscb, T. 116 12 G. 2. 
Hadr. 273. Barnes, 447.) Or if the court grant it When dh bf 
the witnelles is bldg it Will be oli evUition that He be eathined on 
intertoatoriebp Aid that His Gepoſitions be red; if He die before the 
trial. Doug. 438; (421.)“ | By | 

* The cburt will Alfd, in Tottis caſts, lay the patty applying 
under terms, that if He ſuected, he ſhall be ſativfied with 3 
fits coſts 3 but if he fails HE mall pay bar chſts: Ju; Iii. 

[Grarited iti action for erimibal converſation, laid àt 50;000!. 
damages; on defendatit's affidavit of ay twenty Witnelſes, 
conſenting to plaintiff's examining a Witneſs efore 4 judge; and 
airing privilege of parliatttent; Babi, 438] | 

[It may be moved for iti ejeckment, before appedtatics, 
Barnes, 45 5. ] 


When and ho at Hf ria, vide Bhf, (A. 1:4C. 1; et.) 
„D) UGhen the Trial ſhall be put off.* ⸗ 


Te a party want the teſtimony of withelſes who are biit of the 
juriſdiction of the coittt, ant whom therefore, he cititiot com- 
pel to attend, the court may put off the trial from time tb titite 6 
ll the other pafty coitſenit that depofitibhs ſhall be. taken where - 
they are. Coup 174. Vid: 1 Bl. Nep. 5 11. Dong. 415 (403. 

* But a trial will not be put off; 6h the generdl affidavit of the 
abſence of material witneſſes, where the caſe is ſtfpiciobs; arid 
ng ens are foreigners; never likely to retufn to EIRland. 
i Bl. Rep. $10.* ens red” 5 

$ wy lat 4 witneſs is likely to bt abfetrt for a conſiderable 
time, as 18 months, a ſpecial caſe is requiſite to put off a trial for | | 
Fant of his evidence. 1 Bl. Rep. 436; Ttidl on collateral Iſſues, ps 4 
though in capital exfes; ſhall not be pitt pff, umels the defendant _ | 
make oath of the truth bf His pleas 1 Bl. Rep. 4. 512.“ 


| *(E. 1.) New Trial.“ 


Tk court may in any caſe grant 4 new trial, on the ground 
of exceſſive damages. 1 Term Nep. 277. 

* But in a cafe of fort, the court will not grant a new trial for 

*xcefſive damages, unleſs they be outrageouſly diſproportioned 2 

Dd3 the 


| . 
the nature of the injury, or the circumſtances of the partes 
2 Bl. Rep. 1327. 929. 2 Term Rep. 166.“ | ; 
After a full trial by a competent jury, if no freſh light en 
be thrown on the caſe, a new trial ſhall not be granted. 1 Il 
Rep. 418. e 

2 Nor ſhall ii be granted where the verdict is not contrary to 
evidence or law, though contrary to the opinion of the j 
1 Bl. Rep. 1. If the court ſee that juſtice has been done between 
the parties, they will not ſet aſide the verdict, nor enter into x 
diſcuſſion on the queſtion of law, though. application be made on 
the ground of a miſdirection. 2 Term Rep. 4. 

* Surprize may be a ground for a new trial; but it is not ne. 
ceſlarily ſo. 1 Bl. Rep. 298.“ „ . 3 

* Nor ſhall a new trial be granted, merely becauſe the counſel 
of the party applying thought it prudent to omit material evi 
dence, which they had in their briefs ; nor becauſe another jury, 
in a'cauſe nearly fimilar, on hearing that evidence gave a different 
verdict. 2 Bl. Rep. 802. 2 Term Rep. 113.*  _ 
Bat the diſcovery of new evidence, by the attorney of a de 
fendant executor, then abſent from England, though in the ac. 
tual cuſtody of the defendant himſelf, but not known by him { 
to be, is a ground for a new trial. 2 Bl. Rep. g55.* 

An exception to the competeney of witneſſes, diſcovered after 
a trial, is not of itſelf a ſufficient ground for granting a new tri, 
though it may have weight with the court, where the party ay 
plying appears to have merits. 1 Term Rep. 717.“ 

* Where there are two contrary verdicts, and the latter is {a 
tisfactory to the court, the loſing party is not entitled, by any 
rule or practice, to a third trial. 2 Bl. Rep. 963.* 

Nor will a ney trial be granted in an action of debt, where 
the verdict was only for part of the ſum demanded, being what 
was juſtly due. 2 Bl. Rep. 1205.“ {es 

* Where a verdi& on an action for words is given for a de- 
fendant, clearly againſt evidenee, yet, if the damages on a riglt 
verdift muſt have been trivial, a new trial will not be granted. 
2 Bl. Rep. 851.* 2 | 1 
Alt will not be granted to give the defendant an opportunity ol 
proving the illegality of a 6b. e which was not illegal on the 
face of it; he ſhould have ſhewn that at the trial. 1 Term. 
Rep. 84.“ | = ; 
Value and importance are not of themſelves ſufficient 
grounds for ting a new trial, unleſs there be alſo ſome doubt 
in the queſtion, though they frequently weigh in obtaining 3 
_ to ſhew cauſe why there ſhould not be a new trial. 2 7m 

ep. 113.“ | | 

New trials in ejectment are not uſually 2 where there 

if th 


is a verdict for the defendant; otherwiſe, | if there be a verdic 
for the plaintiff. 1 Bl. Rep. 348.* 
EEE x (E- 29 


E. 2.) When there ſhall be a new Trial without Coſts. - 


Where the plaintiff refuſes to be nonſuited, contrary to the 
opinion of the judge, a ne trial if granted, ſhall be withou 
coſts. If he ſubmit to an erroneous nonſuit, it ſhall be ſet aſide © 
without coſts. 1 Bl. Rep. 670... | 

+ Where a new trial has been granted, and nothing ſaid, in 
the rule, about the coſts of the firſt, although the ſecond verdict 
he for the ſame 2 as the firſt, be ſhall not haye the coſts of 
the ſirſt trial. Doug. 4.38, (421.)* N 5 

Vide more concerning Trial, in Admiralty, (E. 5, 6.)—Beaftard, © 
(D. 2. —Battell.— Chancery, (X.—4 V.)—Ceopybold,. (R. 17. 


(runty, (C. 11. Dett, (G. 14. Information, (D. 7.) — Fuſlice 
7. LW; 1. &c.)—Probibition, (F. 14.)— W 5 55 I; ices, | 


Trial per Medietatem Linguæ. | 


: Vide Alien, (C. 8.) 

l ___ +, Þ © GT : 
Vide Adion upon the Caſe for Trover.—Pleader, (2 1.) 

er * > 2 

l. TROY Mr. 

2 


Vide Leet, (L. 6.)—Fuflices of Peace, (B. go.) 


ke A TAVEEt 
7 Vide Admiralty, (E. 8.) 
- T. R U N. 


id Aftion on the Caſe for Deceipt, (A. 5.—E. 2, 3. For N, gli 


le- gence, (A. 1.)— Adminiſtration, (C. 4. )—Chencery, (2 M. 9.— 
lt K. 3,—4 W. 1, &e.) he WùñZ— 


TRUST E E. 


'o Vide Chancery, (4 W. 7, Kc.) 

rm. es 2 * 

ent | 5 8 5 

* T ?? KM 

„ (4) Tumbrel, &c. who ſhall have them. 

ere HE tumbrel, or trebutchet, is an inſtryment for the puniſh- _ i 
lic ment of women that ſcold, or are unquiet, now called a (K.) 


ting-fol. Nom. verb. Cucking-flool. Lamb. J. 1. c. 12. 
er inſtruments of puniſhment or correction are furce, or 


Wi, Fl. l. To c. 12. /. 19. | | 
HOON The 


TUMBREL 


| 2 aiflory and ſtocks FI, I. 2, c. 12. . 19. Kit. 13. 4. 
* af correction ee ng 


25 fo. 15 


ie. I 5 12. / 19 

TT for 1 1 19555 may be ee. Ft L 2. 12. 19 
Agr. 574. Ero. E El. 698. 
Or the lord of the libert 15 hall t be Gard K to the king for a neglec 
in his time, Per Seropes A 149. 5 N 


(5) Ptflorp. 


THE pillory i is the uſual puniſhment of any convicted of an in 
famous crime; a perjury, forgery. 
Ph 2 ma inflited for falle rates by 8 public aff-or * 

hug for a libel on a magiſtrate, « or the government. (r, 
Car. 17 

"A pllory and tumbrel, _ arc © faden ought not to be 
uſed without good warrant. 34 

By the at. 51 H. 3 A. 6. 4 «pi convenient firength | 
be in every liberty. 

And by the f.-31 Ed. 1. de Piftoribus, the pillory ought! 
be of convenient ſtrength, that execution may be done withu 

per to he bady of the offndey. = 

{The head and hands of the offender ought to be put in 
through the holes in the pillory, and ſo continue during | 
whole time; if this is omitted, it is a contempt, and the cou 
will puniſh the under-ſkeriff by fine and impriſonment. Rex 
Beardmore, T. 32 C 33 C. 2. 2 B. M. 79a. 

By the pe. 51 H. 3 1 6. AM Van. & Cerv. H a baker offen 
in not obſerving the aſſiſe, often, viz. above three times, 
hall be ſet on the pillory without redemption. 

8o by the ſame ſtatute, if a brewer break the aſſiſe 0 
rageouſly, or often, he Mall be adjudged ta the, tumbrel, or otht 
correction. ns 

And by t 31 Ed 1. de Hist. if a brewer. exceed t 
for the An ſs ence he wall 2 on the he pallory — 
demption. £72 
By the fs. 31 EA 1. de Pift. if a butcher, fells Cine | 

meazled, or ficth dead of murräin, for the ad offeuce be be 
ſet on the pillory. 

By the /. 31 Ed. 1. de Pift. if any ſell deceitful ogtmeah 
the third offence he ſhall be ſet on the Hah 


r Uu . 


adjudged to the pillory. And by the /f. 5. Ed. 6. 14. foreſtaller, 
regrator, and engroſfer, for the third offence ſhall be adjudged to 


the pillory. 


By the Jt. 19 F. 7. 6. he who ſells pewter or draſs by a de- 


ceitful beam or weights, ſball forfeit 20s. and if inſolvent, ſhall 
be ſet in the pillory. . 1 | 

By the ,. 11 H. 7. 4. he who ſells by falſe weights, for the 34 
offence thall forfeit 205. and ſhall he ſet in the pillory. | 

By the /. 33 H. 8. 1. any convicted of getting money or other 
thing by counterfeit tokens ar letters, ſhall be impriſoned, pil- 
Joried, ar otherwiſe puniſhed, as the juſtices think meet, 


By theft. 2 Ed. 6. 15. artificers, c. who conſpire to enhance 


prices, for the 2d offence forfeit 20l. and if they do not pay it in 
fix days, ſhall be put in the pillory. 


By the. J. 5 Ed. 6. 6. counterfciters of ſeals to cloths ſhall be 


ſet in the pillory for the 2d offence. : | | 
By the /. 7 Ed. 6. 7. cutter or marker of fuel falſely, if in- 


ſolvent, ſhall be ſet in the 25 


By the J. 5 El. 9. convidt of perjury ſhall be in the pillory, Ee. 
By the /f. 5 El. 14. conn of forgery ban be im the pil 


ry, &c. | | 
By the ft. 5 El. 16. convict of ſorcery, &c. ſhall ſtand in the 


pilory ſix hours every quarter. 
By the ff. 18 EI. 5. an informer, who compounds an offence 
vithour the aſſent of the court, ſhall ſtand in the pillory, 


O Whippiug. 
Perſon convicted of petit larceny ſhall be whipped. 
But whipping ought not ta be inflicted without a proper 


cauſe, 1 
And therefore, if a man in England inflicts whipping upon his 
1 from Rſia, without canſe, it ſcems unlawful. 
2 Ruſh. 468. | 2 ; Ns 

And by uſage in the Star-chamber, a gentleman ought not to 
be whipped. 2 Ruff, 468. | 


TURDBDBARY 
TURN OF A LIVING 
Vide Er, (H. 3. 4) 
TURN OF THE SHERIFF. 

| Vide Lou (AY 

Jide Tempe, (C. 1, &.) 


By the J. 31 Ed. 1. a foreſtaller, for the ad offence, ſhall be 


2 


' VAGABONDS OR VAGRANTS. 
Vide Fuffices of Peace, (B. 76, c.) 


VALO RE MARITAGII. 
Vid Guardian, (H. Te) 


K L U E. 
Vide + ahi, (O. 3 8. Money, (B. ine, (E. 1. 


o A 1 1 A N c. E. 


Vide Alatement, (8. 8.— l. 7. Anendment, (D. 7, 8.—V. 3. 
Bail, (R. . N (B. 4-)—Pleader, (C. 1 T4, 1 5 —8. 24, 
oh 22 (C. D. F.) 


VENDITIONL EXPONAS, 
EO Vide Execution, (C. by 


| VENIRE FACIAS. 
Vide Enqueſt, Was &c. e Wr 7 S. 12 —3 0 20.)—Prr 


—_— (D. 


VENTRE INSPICIENDO. 
V: Bator (c 


3 N UE. | 
Vide . (H. 13. Aion, (N. 13. )— Amendment, FP l, 
: &c.)—P leader, (S. 9.) | 


v ER D E R O R. 
Pide Chaſe, (Q.) 


V E ADI C 1. 


Vi de Abatement, (I. 34- )— Amendment, (P.)—Appe ah (G. 14. 
. (E. 10. Evidence, (A. 5. 84 (C. 87.—KE. 8 
—R. 1 3: —8. , V (D. 76.) 


LE RT 
Vide Chaſe, (N. 1, &c.) 
VESTED REMAINDER. 
Vide Eftate, (B. 17.) 


„ | 
Vide Ecclefiaftical Perſons, (C. 10, &c.) 


_ VICARAGCE: 
Vide Ecclfiaftical Perſons, (C. 10, &c.) 


ly 


x . 


vVICTUALS' AND VICTUALLERS.. 
Vide Juflices of Peace, (B. 32. 87, &c.) | 
( 
ide Parols, (A. 8.) 


| VI. T,-AKEMIS 
Vide Aion on the Caſe, (C. 3.) —Pleader, (3 M. 7.) 


vi . 
Alben it lies. 


Nall actions real, where the tenant does not know the certainty 
of the lands in the writ, he may demand a view of the land de- 
manded. BI. Nom. verb. View. X 
There may be a view in treſpaſs, on affidavit that it will be bet- 
ter direction to the jury than any evidence. Ellit v. South, T. 8 
0. 2. B. R. . „ 
It is never granted without affidavit, except on actions of waſte. 
Barnes, 467. os | 5 
[A view is not granted without hearing both parties, and ex- 
amining into the propriety oſ it, unleſs the party applying con- 
ſents that if there is no view, or a view by any of the jurors 
(though not of the firſt twelve, ) yet the trial ſhall proceed, and no 
objection be made on account thereof, or for want of a proper re- 
turn. 1 B. M. 252.] | | ; 
On a view, the ſhewers may ſhew not only the place in queſtion, 
but alſo the marks, boundaries, &c. to enlighten the viewers 3 
and may ſay to them, Theſe are the places to which we ſhall 
adapt our evidence at trial.” Barnes, 458.] EN 


(q) CTiben not. 


BY by the common law, view did not lie in dower uade nibil ba- 
bet. 2 Infl. 481. R. 2 Lev. 117. | | 33 

Nor in any writ of dower, where the huſband died ſeiſed. 2 If. 
481. Semb. 2 Lev. 117. | 5 

Nor by the /f. W. 2. 48. in doie de tengnento, which the huſ- 
band aliened to the tenant or his anceſtor. 2 Inſt. 481. . 

If dower be for rent, af which her huſband died ſeiſed, 
which the tenant has by the releaſe of the huſband, the tenant 
ſhall not have the view. 2 1nft. 482. | 

80 the tenant ſhall hot have the view, where dower is demanded 
of a _ certain; as of the Marſhalſea, 2 Rol. 728. J. 25. 

Nor if it be a demand of tithes. R. 2 Rol. 728. l. 45. 1 


| v 1 E W. N 
L ouſted of the view where he or his mee. 
„ far this is nat an alievation, 2 by 


Or if the huſband aliens to a woman, who afterwards marries 
the tenant ; for the alienation was not to the tenant himſel. 


2 12 481. 
er a verdict in an aſſine, aeg of view ht ae 


R. Me. 69. 


VPide more e View in Abatement, (1. 25. Pol 
Zur, (D. 1, 9 (2 Y. 3 O. 21. 


VIEW or FRANKPLEDGE. 
| Vide Laet, (A.) 


VI LAICA AMOVENDA. 
| Vide Egli, (N. 12.) 


1 . 
Vide Abatement, (H. 18.) - Pan, (C. 1, 2.) 


— dee Wo rug ul — — — 
8 VIL LENA GE. 
0 Uilenage, 
*By ft. 12 ILLENAGE is a ſerrile tenure, whereby a man holde lud 
Car. 2. 24. to render to his lord willein ſervice.“ Lit. ſ. 172. 174. 


all tenures As to . recarry the dung of his lord out of the city, or 
8 


are turned out of his lord's manor, unta the land of his lord, and to rea 
— it there, Nc. Lit. ſ. 172. 5 


—_—_ And it may be done by ENS: or bre wen. ** 116 
age. Vide Homage. | 


(B) Uillein. 


VE RY villein is fo by preſcription, os his. _ 
Ee ſion in a caurt Tee * 125. by mY 


(0) Remedy for a Tillete. 
| (C. x.) % habondd. 


F the lord claims an inheritance in his villa whe free fron BB 
laxd-againk bis will, and lw in a place qua of the maven, t 


i . eee N 
And 


| 77. 4. 


VILLENAGE — 
And upon ſuch writ directed to the ſheriff he may ſeiſe him, + Mm 
who does not deny himſelf to be a villein. Ibid, | | 
But if the defendaut fay, that he ig a freq man, the ſheriff can- (C. a.) 


tt pot ſeiſe him, but the lord mult remove the writ by pore before Wang the 

. the Juſtices in eyre, or in C. B. where he muſt count upon it, — 
F. N. 15 N. e 

4 Sathe theriff canngt ſeiſe a vilgin gelling in the king's ie 
Anale: for the wait de pativa glendo ſays, #6 ft in daminice | 


domini regis. F. N. B. 77. E. Co. Lit. 13 

80 by the cuftam of e Ku has de or a year and a 
day within the city. R. Mo, 2. 
80 if he be profeſſed in religion, ö Ur 


, 202, 
(E. 30 Lau Probasds. 


80 upon a nativo habendo delivered to the ſhoriif bulges . 
by gone, the defundant may ſuc a writ ds Aerials probandd, where- 
upon the whole ſhall he removed befors the juſtices in eyre. J. N. J. 
77. C. 

And after removal, nothing ſhall be done upon the kiortate pro- 
banda, = the lord ſhall e 4 upoy the a debe F. N. P. 

D. 
1 Vide more mig Pigs in Abatompat; 5 5 1 3). 


v IS eau N x. 
(A). Sheri, 
(A. 1) Who may be. 
HE antiquit f th office of ſheriff, and how GE ay 
T Vide, i an Cann: (hb ) 
Buy by the N & Line. 9 Eu 2. vous thall be heriff uplefa he 


have ſufficient land in the ſame county to anſwer to the king and 


his people, Confraned ty: 4h 4 f 5443-4 1436, 
3-7. 13 & 14 Car. 2. 21. f. 7 
$0, v6, Heard ox heil te a ge lord. ales as ef levee, 
that he may attend to execut@hiy office. | 
W by che. 14 $. 35 06 Gor doll oominyen alia oboe 
4 year, - Con dy tine /þ 4+ #9. * I'S Fat Coun, (B. 14 
temp. it was provided, that a ſheriff ſhauld wat be a 
juſtice within his 18 Mad. 639. 


* 


K. WS 


(A. 2.0 


1 „5 COUNT. | 
| BY” at oy e acres Tg 


(A. 2.) How he begins his Office. , 


The ſherifl, after nomination to his office, and before his pa* 


tent delivered, muſt be bound in a recogniſance in the Exchequer, 
0 make _ and appoint a ſufficient under-ſheriff for execution 
roceſs. : "* TM 
So he muſt find ſurcty for performing his office, if the king 
pleaſes, Mad. S.. 1 Ss 
\ So he muſt qualify himſelf within three months by taking the 
teſt, according to the /f. 25 Car. 2. 2. | ; 
After ſuch recogniſance given, he muſt procure, out of Char. 
cery, the patent of office, the patent of aſſiſtance, and the writ for 
diſcharge of the old ſheriff. Crompt. Off. of Sher. 202, 203. Vide 
County, (B. 1; &c.) | + 


He muſt take by indenture from the old ſheriff all the priſon, 


ers and writs, c. in his cuſtody. Cromp. Off. Sher. 203. Vide 
County, (B. 3.) ö 


. Allo before the ſheriff acts in his office, he muſt take an oath, 


that he: will truly ſerve tie king in the office of ſheriff, ©. truly 
keep the * 2 rights, and all that belongeth to the crown, . 
not reſpite, the: king's debts for gift or favour, where it may be 
done without great grievance, rightfully treat the 2 le in his 
bailiwick, Ec. truly acquit at the Excheguer all thoſe of whom he 
ſhall receive any thing of the king's debts, nothing take whereby 
the king may loſe, or his right be letted, &c. truly return and 
_ © fervethe king's writs, c, take no bailiffs but ſuch as he will an- 
fer for, fc. return reaſonable iſſues, &c. make due pannels, Ce. 
hath not, nor will let to farm, Ec. his ſheriffwick or any office 
belonging to it, truly execute the laws, and in all things behave 
himſelf for the honour of the king, and good of his ſubjects, and 
diſcharge his office to the beſt of his ſkill and power. _ Of. 
Sb. 202. Vide for his oath the ff. 3 Geo. 15. ide Mad. 640. 
Vide Serement, (A.) e „ 
(If ſheriff takes bond of his bailiff to pay 29d. for every defend- 
ant's name in every watrant in meſne proceſs, it is not letting his 
ſheriffwick to farm. Ballantine v. Irwin, M. 4 G. 2, C. B. Fort. 
368. AED, 5 | % 
If the ſheriff negleQs his oath, he will be in danger of perjury, 


aud uli of impriſonment of his body, and ranſom at the king's 


will. . Dy. 61. a. | 
| $0 if he refuſes the office, being nomitiated b- the king, an 
information lies againſt him. 2 Mod. 300. 8 
Though he was excommunicated, whereby he cannot take the 
teft to qualify himſelf, R. 2 Mod. 300. | 
Or was not qualified by taking the ſacrament within a year pre- 
ceding. {Vide 4 Mod. 269. Salk. 167. 1 Ld. Raym. 29. 
2 Vent. 248.) e e ee 9 Th | 
„ 


* 


v s C o v N bo | 


( Deputies of a Sherif, 
; (B. 1.) Under-Sheriff. | | 


Tube ſheriff of ancient time had his under eri. Heb. 1 . 
He is mentioned in the ,. V. 1. is: 212. 191. | 
And he by the ff. 27 El. 12. muſt take an oath, which is now 
preſcribed by theſe 3 G. 15. 

When the ſheriff appoints his under-ſheriff, he, er conſequenti, 
gives him authority to exerciſe all the ordinary office of = ſheriff 
himſelf ; as to execute proceſs, Ac. R. Hob. 13, | 

And therefore a bond or covenant, that he ſhall not execute 
without his conſent, is void. bid. | 

But a ſheriff may conſtitute his under-ſheriff at his will, ad; rer 
move him when he pleaſes. bid. | 

So though he makes him irrevocable, he may remove him at 
pleaſure ; E he is only his deputy. Hob. 13. | 

80 he need not make an under-ſheriff, for he may exerciſe the 
office himſelf. R. Hob. 13. 

If a ſheriff makes an under-ſheriff, he may take a bond or ebe. 
nant to indemnify him from eſeapea, e. R. Hob. 1, 

But a ſheriff cannot enable his under-ſheriff to do à thing which 
the ſheriff himſelf ought to do in perſon; as to execute a writ of 
waſte, re-diſeifin, fc. Hob. 13. % 

[The ſheriff cannot depute two perſons to take an "inqueſt. 
Denny v. Trapnell, P. 8 G. 3. 2 Will, 378.) . 

So by the ff. 3 E. 15. none ſhall ſell, buy, let, = able fn + 
the office of under- ſheriff, Qc. or other office belonging to the 
office of high-ſheriff, nor contract for the ſame for money or other 
conſideration, directly or indirectly, &c. on pain of 500l. a moiety 
to the King, a moiety to him who will fue, Se. Provided the 
lut be in two years. | 

Provided, nothing in this act ſhall prevent the ſheriff, under- 
ſheriff, Fc. from — — the juſt fees and perquiſites of his office, 
or from accounting for them to the ſheriff, or giving ſecurity to do 
ſo, or from giving, or taking, or ſcouring a os or recompence 
to the under-ſheri 2 &c. 


(B. 2.) County-Clerk. 
$0 the ſheriff may make a county-Clerk. Vide in County, (C. I 
(B. 3.) Deputies to the Sheriff for Replevins, Wc. 


80 by the ft. 1 U 2 PB. M. 12. the ſheriff, at the firk 
county day, or in two months after he receives his patent, ſhal! 
ippoint and proclaim four deputies, living weelve miles diſtant 
rom each other, to make replevins, Qc. 

By an order in the Exchequer, all ſheriffs ſhall allen their able . 
Utorney and deputy i in that court, fitting the court, to attend the 

court, 


ieder 


court, and receive and return all writs, &c. And every ſherif, 
on his giving a recogniſanee,; ſhall deliver 16 the clerk in the re- 
membrancer's office the name of the attorney or deputy aſſigned. 
Ord. and Rules in Exch. rule 45. p. 20. . 

So by a rule in C. B. M. 1654. the Theriff ſhall have a deputy 
in court to receive and return writs, whoſe name and place of 
abode in Londen of Weftiiinfter ſhall yearly before Hilary term be 
ſet up in the clerk of the wartaiit's office. Milli, 3. 


(Cy The Authority of a Sheriff, 
1. 1 


Ez authority of 4 fhefiff is judicial tr mihiſteril. 
The judicial authority of a ſheriff conflſts in Holding the 
A and torne. of hich vide County, (C. 1, &.)— 
et, (A. | 
86 by the common law the ſheriff was cnſetvator of the pete, 
Vide in Juſtices of Peuet; (A. 3.) : 
- But ne by the 5. 1 M. tr 2. th. g. ti ſheriff (hall exereiſe 
the office of a juſtice of peace, within his tounty, duting the 
time that he acts as ſheriff. | 
So in a writ of te-diſſeifin, the ſheriff acts as a judge, as well 4 
+ mittiſtet: Yds in Afſize, (F. 2.) 8 
3s in inquiry of Wee. | 
So in admeaſurement of paſtufe. 2 | 
When a ſheriff ececutes his Judicial authority, he tnuſt do it in 
(C. 2.) Prion, and it is not ſafficient by the under-ſheriff, ot othet deputy, 
To ſup- If there be any rebelllon, infitre&ion, br Hot, in the coutity, 
preſs inſur- the ſheriff may take the poſſe tontitards for the ſuppreſſion of it 
rection. - Gremp: Off. Sher. 209. f. 210. 4. | 
When he 30 if there be an invaſion by the king's enemſes. 
the poſe, Or #ny affray, unlawful afſeinbly, or breach of the peace villi 
his county. (ide Cromp. Off. Sher. 204. 209, 210.) | 
3s if it is neceffary for the àpprehiending of traitors, felons, E., 
within franchiſes or without. | 
80 for tlie execution of judicial proceſs. Vide in Reftout, (D.. 
Or if he finds reſiſtance in the execution of any proceſs of the 
king's writ. ide in Retorn,- (D. 6.) : 
The ſheriff in ſuch caſes may require the aid of all perfons, aboc 
fiſteen and able, within his county. | oh 
So may the under-ſheriff or his known bailiff, having the ſheriff 
E | | Pp: 
When he But by ay 4 Lag. Chart. 17. nullus vicecomes, Cc. teneat pls 
has no * cita coronæ noſtræ. . 
| (C. 4.) Miniſterial. 
T be miniſterial office of ſheriff confiſts in the execttion and te 
turn of all writs and proceſs to him directed. Dy. 61. 4. Fu 
which vide Execution, (G.)—Proceſs per Tor. Netorn, pet Tit" 


In bailment of prifoncrs. De gas vide in Bail; (F. 16.0. + 


. | 


vis couN x. 


In making 7 De quo vide in Plater, (3 K. i, Ke.) 
levin, D. 255 . | | 

410 chen 951 knights and burgeſſes for parliament, toroners 
and verderors. For which vide Parliament, 0 | 

G. 3. 
0 Fo io upon the judges, juſtices, Wc. 
In proclamation of ftatutes. 5 

And in keeping and collecting the rights and revenues of the 
king. Mad. 242. | | e 

The ſheriff by his oath is bound timely to keep the king's rights, 
ind all that belongs to the erown, &c. Vid ante, (A. 2.) 

And it was his duty to take care of the king's manort,; Cc. and 
collect his revenue. Mad. 643. 

And therefore, the ſheriff ex gie muy ſeiſe, and take to the 
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D. 4, Ke , 


(C. 5.) 
To collect 
the rights 


of the King. 


king's uſe, the profits of all lands within his county, come to the 


king by deſcent, remainder, revertet, or eſeheat. Mad. 344. 644. 
Or by attainder for treaſon, petit treaſon, or felony. | 
The temporalties of a biſhoptic. Mod. 207, c. | 
80 before the ff, 12 Car. 2. 24 the lands which he had by 

ward, or primier ſeifin. | 


80 upon office found, the ſheriff may ſeiſe and take for the king 


the profits of the lands of aliens, ideots, or lunatics. 

Of lands forfeited to the king for waſte, or cgſer for two years 
by the king's tenant, 

By alienation in mortmain, or without licence. 

By a condition broken, - feoffment by colluſion, Nr. 

So where the King has year, day, and waſte. 

Or ſeiſure is made for a contempt. | 


Ia all eaſes, where an office is found before commiſſioners, and 


tot the eſcheator, the ſheriff ſhall be charged with the profits. 
But he ſhall be charged only for the annual value found by 
the office, 


And if the office does not intitle the king to entry, but only to 


lis action, the ſheriff ought not to make ſeiſure without warraut, 


(D) Remedy againſt a Sheriff. 
. 1.) For negle of his Duty. 


Fa ſheriff refuſes or neglects to do his duty, an action upon 
the caſe lies againſt him ; as if he does not return proceſs re- 
tunable, or makes a falſe return. Vide Alion upon the Caſe for 
Negligence, (A. 2.)—Retorn, (F. 1.) * But where a /pecial bailiff 
8 nominated by the plaintiff or his agent, the ſheriff is not bound 
lo return the writ. 2 Bl. Rep. 952.* | 
80 if by his conſent, or neglect, he ſuffers an eſcape, debt lies, 
an action upon the cafe. 75 
N (A. 2. —FEſcape, (B. 1, &c.)—Pleader, (2 P. I.) 
„ But an action does not lie againſt the ſheriff, on à pro- 
Diſc to execute a bill of ſale to the plantiff's nominee ; the legal 
5 and 


ide Afton upon the Caſe for Neg'i- 


7 
[1 p 


| V -8'COUNT: | 
and proper mode of compelling a fale by the ſheriff, is by writ of 
wvenditioni exponas. Coup. 406.* . es 

And the court will not dire& the ſheriff, upon motion, what 
he ought to do. 2 Mod. Ca. 315. a 
P., F. )) 


(D. 2.) For Misfeaſance. 2 
80 by the ff. 3 Geo. 1 $: a ſheriff ſhall not omit to tott any 


fum received of a debtor, and anſwer it in his account; and, if 
he nichil any money levied or received, Qc. ſhall forfeit treble da. 
mages to the party aggrieved; and double the ſum nichilled, Et. 
to be decreed by the court in a ſummary way, &c. 
By the fe. 6 Geo. 21. J. 53. he ſhall not deliver blank warrant 
to attornies, Ec. before a writ comes to him on pain of 10ʃ. 
The ſheriff is liable c:viliter, but not criminaliter, for the acts of 
his bailiffs ; the meaning of which is, that he is not liable to be in. 
dicted or impriſoned, or ſubje& to any eorporal pumſhment for 
the acts of his bailiffs ; but where it reſts in damages, he ſhall 
make the party a pecuniary ſatisfaction. 2 Term Nep. 156. Vit 
fra, (F. 1.)* | 
[If bailiff on warrant on H. fa. againſt” A. takes the goods of 
Z. treſpaſs vi & armis lies againſt the ſheriff, even though he or 
his deputy does not reeognize the act. Saundenſon v. Baker, 
D. 12 G. 3. 3 Wilſ; zog.] | 1 
* 8o alſo an action of treſpaſs and falſe impriſonment lies againſt 
the ſheriff for treſpaſs and falfe impriſonment committed by his of- 
ficers in the execution of proceſs. S. C. 3 Wilſ. 317. Vid 
Doug. 40.* , | x | 
[The ſheriff is not liable for ſeizing in execution after 
an act of bankruptcy committed: but if he fells them after the 
commiſſion iſſues, trover lies. Cooper v. Chitty, M. 30 G. 2. 
1 3. A. 20.) : 155 f 


c What a Sheri may or may not du. 
(r. 1.) In Perſon. | 


Sheriff cannot do execution where he himſelf is a party; and 
therefore an extent by him, when he is conuſee, will be void. 
R. Mo. 547. Vide ante, (C. 1. 3-) * And where he is plaintil, 
a latitat directed to himſelf is il. 1 Bl. Rep. 506.“ 
(E. 2.) By his Officers. 
A ſheriff may make a warrant to his bailiff for execution dt 
proceſs, c. | | 
So he may make a warrant to a ſpecial bailiff named to hm 
by the plaintiff, and take ſecurity for his indemnity. R. 1 Leo. 13% 
Cre. El. 271. | 5 


But a ſpecial bailiff need not take the oath required by the ling 
Nor 


H. 27 Elia. 12. R. Jon. 250. 2 Lev. 151. 


N VISCOUNT. 


Nor ay other bake. of a ſheriff who has not the return of 
And he ſh: be intended u ſpecial bailiff, unleſs the contrary | 
appears. Semb. 2 Lev. 151. | 
Yet a ſpecial bailiff, being allowed hy the ſerif, will be an of- 
fer to the ſheriff, who ſhall anſwer for an eſcape by * bailiff 


* an — to pay ſuch ſpecial bailiff, more chan 
the fees allowed by the ſiatute, will be extortion, and, void. 


R. Jon. 65. 

Gd uöcder-heritf h himſelf may aſſign a bail-bond in the name 
of the high-ſheriff, ſince flat. 4 & 5 Ann. but the under-ſheriff*s | 
cerk may not. Kitſon v. Fagg, T. 3. G. Str. 60. 


| Gr. 1) Uhat Fees he map take. 


B. the f. W. 1. 26. no ſheriff, or other miniſter of the Ur 
ſhall take a reward to do his office, oc. Fide Extortion, 


1150 by the /. 4 Ed. 3. 9. ſheriffs ſhall receive and ſafely keep 
in priſon thieves and felons, by delivery of the conſtables, with- 
ut taking any thing for the receipt. 

By the f. 23 H. 6. 10. no ſheriff, under-ſheriff, bailiff, Sc. 
tall take any profit or avail of any perſon by them arceſted or 


| ied, or for letting to bail, or ſhewing favour, except ut infra.” 
Ef. Nor for making any return, or anel. 
id $0 by the f. 28 Elz. inder-ſheriff, bailiff of fran- 


ufe, or any of their olffigers, ſhall not directly or indirectly 
ake, for an extent or execu of body, land, or goods, more 
jan ut infra, on pain of treblEſamages to the party, and 40l. a 
totety to the king, and a moĩet him that will ſue. | 
And the ſheriff is liable td Areble damages in an action by | 
e party grieved, for the act of his officer, in levying more than 

ie fees allowed by this ſtatute, 2 Term Rep. 148. and there is 
le doubt, but an action may alſo be maintained againſt him by 
Th informer, for the penalty. 7d. rid. by all the Jnages 

Actions for breach of duty of the office of ſheriff,” muſt be 
wpht againſt the high-fheriff, hes the breach was 50 the de- 

: of the under-ſheriff or bailiff.  Cowp. 403. | 
And therefore, for execution, or return of a c uilagatum, 
NN thereon, no fee is due to the ſheri Per Gur”. 

5. | 
80 by the ft. 3 Geo. 15. no ſherif, ec. ſhall take any fee of 
tor to the king, c. ſave 4. for an acquitrance. 2 E- 
, (A. 2.—E. ) And ſhall take poundage on a ca" , Se. 
by for the ſum remaining bond fide due, which ſhall be ſpecified * 
the back of the writ, c. on pain, as for extortion, Ce. (vide 
tis, Extortion, (A. 2.—E.) and 200. befides, 2 moicty to 


ing, a moiety to him who will ſue, Cc. 
or. VI. | 'Ee Bat 
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| Tool, and 6d. per pound for, every pound above 100). ; fu 


Dub. Cro. El. 335. Acc. Ney, 28. LY 1 Lon, g 


1 Sal. 333. R. Sal. 209. 


VISCOUNT. ' 


by the f. 23 H. 6. 10, ſberiff may take for arreſt 
the Baby L ler, if committed to priſon, 4d, for Fon 
AN bond 4d. 

So. by the fl. 28 E. 4. he ſhall not take for an extent or ce 
cution on body, lands, or goods, more than 12d. for every 20. 
where the — exceeds not 1000, and Gd. far Every 207. one 
and above an 1000. 


And by this act he may take 1d. in the pound for the 6. 


it was not intended that he ſhould take *. 6d. pt” it, pound for 
the whole ſum, where that exceeds 100. Car. 20). 


on. 30). 
7 If there be execution by capias ad 5 the ſheriff ſha 
have bis fees for the whole debt. 1 Sal. 331. Shin. 363. 


So in an execution by: elegit. . Dub... 1 Sal. 331. Per Hh 


Or by feri faciar. Shin. 363. 

Though the writ be erroneous, he ſhall have: his foes 1 
1 Sal. 332 

So he ſhall have fees __ an. execution af a judgment b. 
feirs facias. 5 Mod. 97. 

So he ſhall Lis fees for money levied upon an extent out of th 
Exchequer. 

80 TTT »A 


ere job 
2 Fon. 185. 
| Aud d. the ſheriff himfelf ſhall have the fees for execution, ot — 
his bailiff. Semb. Lat. 19. 52. [I 
| And ſhall have the fees, though the execution be within a « + 
| poration; for the proviſo of the ſtatute extends to executi - 1 
upon ſuits within a corporation, which is not à county of it acky, 
R. Lat. 51. Vide poſt, (F. 2.) | 
So by the fl. 3 Geo. 15. ſheriff, bailiff of franchiſe, Ee. u 
take, on executing an habere facias paſeſionem, or fiſinam, 11h 
far every 20s. per annum value of the lands not exceeding 100% By 1 
e and 6d. for every 205. per annum above that value. 4 
So by the ff. 8 Geo. 25. no ſheriff ſhall take for the extent c, 5 
liberate, ed abere facias p Heere, or /ciſinam, on the real au 85 þ 
and levy on the perſonal eſtate by virtue of fuch extent, any b.. - 
than the ſame fees that are appointed by the f. 3 Geo. 15. for cr 5 


cuting an elegit, habere facias poſſeſſjonem, or ſciſinam. ' 
80 by the J. 3 Geo. 15. a ſheriff, pry ter a debt or « - * An 
ſum (except foft fines) due to the the king by e on the ſumm« 


of the pipe or green-wax, by levari facias out of the court of f 


chequer, ſhall have 12d.. on of every 20s. for any ſum not © — h 

ceeding 1000., and 6d. out of every 20%. for every ſum above 1 30 © 

firſt 100/. by him levied. . WL 
And if he levy 1 pan on a on nr facias, and extent ov! Bly ., 

any ofthe ann of th W 18d. out of ber f 
| val 


$ \ 


VISCOUNT. 


201. not exceeding 100., and 124. for every 205 after the firſt 
100l. levied. 
Provided he anſwers the fame on his account by the general 
ſealing day of the term, wherein he ought to be diſmiſſed the 
court, or by the time granted him for ag his account by war- 

rant from one of the barons. 

If the ſheriff, having ſeized | "yp or perſonal eſtate by proceſs, 
Fc. for a debt to the crown, or be ſuperſeded before a ven- 
_ ditioni exponas, or ſale, the barons fitting, or any one, may ap- 
portion the fees and poundage between the preceding and ſub- 
ſequent ſherifffl. 

[Sheriff is entitled to poundage on extents in aid, and if 5 
money is paid, he is entitled to the whole poundage, thou 
venditiont exponas could not have iſſued till he was out of- 
tice, K. v. Jetherell, H. 30 G. 2. Parker; 177. I g 

[But he is not entitled to any other coſts and charges. Idid.] 

[On action brought in Fachegaer by ſheriffs of London on baik | 
bond, taken in their on names for appearatice of defendant, 
taken on Zxchegner proceſs o we wn 110 of attorney-general on 
behalf of the crown, for houſe penalties and forfeiture, 
and teffaturt ca. ſa. into Hertfordſbire againſt bail, ſheriff of H is 
entitled to his poundage, for this is not the ſuit of the crown, 
Lale v. Turner, M. 7 G. 3. 4 B. M. 1981.] | 

(By ft. 7 G. 3. c. 29. he is not entitled to poundage for takin king 
body in execution on proceſs at the ſuit of Merit, Fc. on ba 
bond for appearance of perſon ſued for duties, or for penalty for 
ſmuggling, or in any cafe where he would not be 28 if the 
ſuit was directly in the name of the orown.] 55 

[By /. 14 G. 3. c. 20. priſoners acqui leted or - diſcharged by 
proclamation. ſhall be immediately ſet at large in court, without 
paying any fee; and treaſurer of county, c. ſhall, on * 
certificate, pay the uſual fee, not exceeding I 3. * ] 


(F. 2.) LS for his Fees. 


By thoſe ſtatutes the ſheriff has a right to the fees allowed, ang 
en maintain afſumpfit upon a promiſe of payment. N. Mo. 468, | 
ro, Bl. 654. K. com. 2 Gro. 104. 
80 he may have debt. Adm. Cro. Car. 387. K. 1 K. $41. 
Dab. Cro. El, 335. R. Noy, 78. Poph. 173. R. Lat. 19. 51. 
N. 1 Rol. 598. J. 35. Mo. 8 | 
An action brought on 5 29 El. c. 4. for fees, muſt be 
17 5 by the ſheriff himſelf, and not by his bailiff, 2 Term 
155. 8.“ 
But he cannot take a bond for his fees. R. Cre. Gar. 287. 
iy can he refuſe to do. execution till his fees paid. N. 
330. 
* if he refuſes, he mey be indie for extortion. 


330, 337. 
a the” court will not grant an attachment „en him. 
Wl. 33. ' 
Ee AST Yet 


taken for execution in a city or a town e bre 


Scaccarium in craſ S. Mich. et craſ” clauſi Paſ. et haberet ibi quic- 


2 Inf. $51. 4 Inſt. 114.) the body of the county ſhall he unter 


VI. S8 C O UNT. 

Vet by the A. 28 El. 4. that act does not extend to fees to he 
And therefore, upon execution out of an inferior court in: 
city or borough, the ſheriff, bailiff, Oc. ſhall not have the fe 
allowed by that act. R. Cro. Car. 287. R. 1 Sal, 331, 
So it does not extend to an execution in a real action; aud 
therefore the ſheriff ſhall not have fees upon an habere ſaciar ſee 


nam, or poſſe tonem. K. 1 Sal. 331. 3 \ | 
But this is now remedied by the ,. 3 Geo. 15. Vide aut, 


(F. 1.) 8 b 


So it does not extend to execution upon voluntary engagements, 
as a ſtatute-merchant, or recognifance, R. 1 Sal. 332, 

But for execution of a judgment in a ſuperior court, the ſheriff, 
Oc. ſhall have the fees allowed by the ſtatute, though execution 
be done within a city or corporation. R. Cro. Car. 287. b. 
I Sal. 331. R. Noy, 76. Lat. 17. 51. 0 | 

So if a city, Qc. be a county of itſelf, and execution be Cor: 
by the ſheriffs of the ſame county, they ſhall have their fees 
Noy, 76. Poph. 173. Semb. Lat. 52. 


So a bailiff of a franchiſe ſhall have his fees. 5 Mod. gr. pa 
Vide ſt. 3 Geo. 15, Dub. Lat. 19. 52. , cul 
[The ſheriff may retain his poundage out of money levied by tail 
levari, on an outlawry, ordered to be reſtored on giving ſecurty, Wl 
Semb. Rex v. Burrell, M. 1731. Bunb. 305. ren! 
[Sheriff may retain for his poundage, though there is no actul ore 
levy. K. v. 1 H. 30 G. 2. Parker, 177.] rent 
[And queſtions relating thereto are determinable on motion, : 8 
Ibid. | ; er 
| On a writ of falſe judgment, if ſheriff's fees are not paid, ke and 
may execute a writ de executione judicii. Barnes.) : 
| | . 
(G) Sheriff's Account. rays 


(G. 1.) When it ſhall be made, and of what Thing. 4. 


Y the ft. 51 H. 3. de Scacc. all ſheriffs, Qc. ſhall make account Th 
D to the treaſurer and barons of the Exchequer, and ſhall come Wy count 


to the profer in the Exchequer the Monday after Michaelmas, and reven 


the wutas of Eafter, to pay their farms, rents, and iſſues, Ec. aud 
thall bring at the ſame time ſuch monies as they have received of Bi cilled 
the ſummons of the Exchequer, and other the king's debts. Ane 
And give a recognizance, and make oath to make their 2. Pears 
count. Mad. 642. 662. ide ante, (A. 2.) 
And a writ of ſummons from the pipe, iſſued before Michal. By t 
mas and Eafter, whereby the ſheriff was commanded quod ud 


gs debet de weteri firma vel nova, et debita ſubſeripta. Hale &. 
te. 49. 0 : 5 : ; 
By the „. de Rutlu. 10 Ed. 1. (which was an act of parliamem, 


_vVISCOUNT.. 
{a an annual roll per ſe, and read every year upon the accounts 
of ſheriffs ; the reman:uts of the ferms of the ſame ſhires ſhall be- 
written poft terras datas in the annual rolls, and the ſheriff ſhall 
be charged therewith. H. $h. Acc. 65. f | 


In the ſame annual rolls ſhall be written the ferms of the ſheriffs, 
the profits of counties, the ferme of ſerjeanties and affarts, the 
ferms of cities, boroughs, towns, and other ferms, whereof anſwer 
is made yearly in the Zxchequer. H. Sh. Acc. 65. . 

And alſo all debts determined, all groſs debts ſeparate, and all 
other debts that ſeem to be clear. Mad. 654. H. Sh. Acc. 65. 

If the ſheriff does not make his profer as he ought, a writ goes, 
commanding him to make it. Mad. 645. „ 
The annual revenue, for which a ſheriff ſhould principally ac- 
count, was fixed or cafual ; the fixed was called the corpus comt- 
tut; the caſual, proficuum cometatizs, which, being in ferm to 
tlie ſheriff, were called firma corporis commatus, and firma de pro- 
fcuit comitatũs. Hale Sh. Acc. 34. Mad. 223. 651. 2 H. 7. 6. b. 

The fixed annual revenue contained, 1. The rents of the te- 
nants of the demeſnes of the king. 2. Groſs ferms of lands, not 
parcel of the county, let to farm to cities, boroughs, or parti- 
cular perſons, or reſerved after the ferm of the county was aſcer- 


tained. 3. Common fines upon towns for beaupleader, for ſuit, 


ward, not attending the tourn, &c. reduced to a certainty. 4. Ar 
rations of afſarts in waſtes and foreſts aſcertained by juſtices in 
eye. 5. Cremenium comiatizs, or improvements of the king's 
rents. Hale Sh, Acc. 35, Oc. TL 

Some of theſe and ſeveral other rents, to be collected by the 


ſherifls, were written ſub nomine vic', and called vicontiel rents, 


and compoſed the ferm eorp* comitatis. H. Sh. Acc. 37, Ec. 

The ferm de proficuis comitalũs principally comprehended, 
1. The tines, iſſues, amerciaments, and other profits of the 
county- court. 2. Of the tourn and leet of the ſheriff 3. Of 
the hundred or evapentakte-court. H. Sb. Acc. 43, Cc. 

Theſe ferms were paid in blanch- money, (viz. reduced to the 
ſtandard and 'dealbat” or in numero. H. Sb. Acc. 24. 54. 

Though the debet of a ſheriff could not be known, till his ac- 
count finiſhed, yet an eſtimate was uſually made of the annual 
revenue paid by him, and this ſur was paid upon return of the 
wnt of ſummons of the pipe at Micharlmas and Eaſter, which are 
called the "ugg, the fberiffs. H. Sh. Acc. 51. Mad. 648. 644. 


And theſe profers are continued, but repaid, if nothing ap- 


pars due from the, ſheriff upon the end of his account. H. 
V. Acc. 5 2. | | | | 

By the /. 2 & 3 Ed. 6. 4. every ſheriff, after he, his deputy, 
a attorney, is ſworn to account for the profits of his office, 
hall deliver to ſuch of the lord treaſurer, chamberlain, chancel- 


lor, and barons, as ſhall be preſent, rolls of parchment, con- 


tuning the ſums he hath levied, or might have levied, as part of 
ferm called wiconticls, or any other ferm charged to him out 


hat cauſe levied, * 
| 55 By 


of the court of Exchequer, of whom, for what lands, and for 


ger” 


VISCOUNT. - 


By @ rule 6:6 July 1650, it was ordered, that the clerk of the 

fipe, ſecondaries, the ſworn clerks of the ſaid office, ſhall ſet 

forth, in the ſubſequent annual rolls, the particular rents, as far 

as they can diſcover, &c. which make up the ferms charged in 

groſs ſums, and diſtinguiſh how much of them have been and 
are to be anſwered. H. Sh. Acc. 89. 94. 

o by the ,. 13 F 14 Car. 2. 21, /. 4. the remembrancers, e. 
ſhall write true capies of ſeizures and inquiſitions, certified to the 
reſpective offices, for the engroſſer of the great roll, 9c. that | 
proceſs may ifſue for levying the ſame, Ic. and ſhall forth- | 
with certify to ſuch engroſſer of the great rall all ſuch debts as | 
any ſheriff ſhall be charged with by his return to the barons, on 


any feeri facias, levari facias, capias, or other proceſs, and all fines 
and amerciaments, ſet in the court of Excbeguer on any ſheriff, \ 
Sc. that they may be charged in the ſheriff's account, Ec. on ſ 
pain of 40l. x : 1 a | ; | 1 
(G. 2.) Of what Things a Sheriff ſhall not be charged. b 

| | | $ | ir 
But by the flat. of Rut!d. 10 Ed. 1. in the remanents, the li- di 
veries and arms aſſigned ſhall be allowed, and other allowances 4 


(if the ſneriff have had any) of the iſſues of bailiwicks by our 
writs. Mad. 239. 248. 650. | 

Baut the treaſurer and barons ſhall have view, &c. and catify 
the chancellor of the due allowances to be made, and writs of al- 
lowance ſhall go according to ſuch certificates. 

In the account as to new debts, nothing ſhall be put in the an- 
nual roll but debts ſeparate, or found in the original ; but of dead 
ferms and deſperate debts, another roll ſhall be made, called ro- 
tulum comitatut. H. Sh, Acc. 64. 

And all debts, to which a ſheriff may return, that the debtors 
have nothing in his bailiwick, nor had when firſt charged, or 
that the debtors be not found, ſhall be eftreated into a roll, and 
delivered to circumfpe&t men, who ſhall inquire thereof, as by 
the treaſurer and barons ſhall be provided, Is 

After this ſtatute, the annual rents, which compoſe the fern 
corpus comitatũt, were examined, and abatement was made in the 
ferm of the ſheriff, in reſpect of rents iſſuing out of land: 
granted by the king, and this was ſtyled remanentia firms pf 
terras datas. H. Sh. Acc. 66. | . 

And the account was not made as before de firma corporis co. 
mitatize, but de remanent firme poſt terra: datas. H. Sh. Acc. 66. 

And out of the annual roll were alſo omitted, . firme mortue, 
| vis. that could not he levied, and debts ſeparate. Hale, S. 

Acc. 67. N h 

By the f. 5 R. 2. 13. if accomptants, examined by the barons 
on oath, if they can anſwer the king any thing, ſay, they canuot, 
they ſhall be diſcharged from other account. | 
Aud becauſe, by ſubſequent grants, the rents, of which the 
ferm of a ſtteriff conſiſted, were abated, whereby the ſheriff could 
not raiſe his ferm without grievance to the people, by 15 

1H. 4 


VISCOUNT. 


. 4. 11. it was enacted, that the ſheriffs ſhall aceount in the 
Exchequer, and have allowance, on their oaths, of the-iſſucs of 
their counties, in all times to come. - H. Sh. Aec. 4. 


But by the f. 4 H. 5. 2. theſe allowances on oath were re- 


trained to things caſual; H. Sh, Acc. 96. . 


80 by the ff. 34 H. 8. 16. ſheriffs were to be charged on 


their accounts only with ſuch ſam as they N levy, and ſhould 
the diets and charges, 


have allowance not only for their charges in 
of the juſtices of aſſize, but alſo their expences about the exe- 


cuting their offices. H. Sh. Acc. 78. Recital in the ft. 2 & 3 


Ed. 6. 4. * 3 | 

But by the /. 2 & 3 Ed. 6. 4. this act was repealed, yet it 
was thereby enacted, that ſheriffs ſhould have ſuch tallies of re- 
ward and other allowances as they had before the making the 


ſaid act, or account according to the ſaid act at their election. 


H. Sh. Acc. 79. Th LY 
And in counties, where no tallies of reward have been granted 
by the king, the ſheriffs ſhall have allowances for their charges 


in the diet of the juſtices, or by other means, as ſhall be in a 


bill delivered on oath, without warrant or tally. H. Sb. 
Ace fox Wer (ON 4-8 V xl: 

And ſhall be diſcharged of all ferms, goods, profits, 
and ſums of money, as they cannot levy or come 


* H. Sh. 
Acc. 80. | * 


o 


And have deduction and allowance of all ſums, where the poſ- | 


ſeſſions, out of which the vicontiels were leviable, are come to the 
king's hands, &c. And the lord treaſurer and barons may do this 
without varrant. ry 1 * 7 1 

Since this ſtatute all ſheriffs have waived their tallies of reward, 
and have in their accounts taken the benefits allowed by the /f. 
34 H. 8. 16. and 2 3 Ed. 6. 4+ Hale, $h, Ace. 82. 


And have diſchurged themſelves of their vicontiele, the ferme de 


remanent” comitatũs, all farms de proficttis comitatits (where the pro- 
fits did not exceed the charge) the caſual profits and other things 
which they could not kvy. H. Sb. Ace. Br, 83. | 


And ſuch diſcharge was made upon the oath of the ſheriff, that 


he could not levy them. H. Sh. Acc. 84. 
By a rule 6th July 1650, ſo much of the-ferms as cannot be 
explained by particulars, &c. and fuch particulars as have not 
deen anſwered in forty years laſt, and are become illeviable, ſhall 
be put out of the annual roll of the accounts of ſherifis, Ne. 
H, , Ace. 95. - k $12 
$80 by the f. 13 & 14 Car. 2. 21. /. 4, no ſheriff ſhall be 
charged to anſwer in account any illeviable ſeizure, farm, rent, 
or debt, or where the proceſs doth not expreſs of whom, or of 
what lands, Ec. or for what cauſe they are to be levied, | 
And all other dead farms and ſeiaures, deſperate, illeviable, 
and 12 debts, ſhall be left out of the great roll and 
charge. | 
So by the J. 3 Geo. 15. the lord treaſurer and barons, or any 
two of them, as oft as they ſee fit, on requeſt of the ſheriff, We. 


may 


423 
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proceſs, his appeal, paſſing his accounts, guietus, or other matte 


VISCOUNT: 


may abs treaſurer's remembrancer, derk of the pipe, and 


ſuch other officers as they think fit, and cauſe them to bring be. 
fore them an account of the rents and. certaintics, written ou 
yearly in proceſs to the ſheriff, Ac. and upon examination re. 
duce and eſtabliſh the ſums with which the ſheriff ſhall ſtand 
chargeable, c. and make orders purſuant thereto, to be entered 
on record in the ſeveral offices, and the ſums fo ſettled hall be 


conformable thereto. 


- 


the profers of, each county, and the rolls of profers ſhall be made 


— (G. 3. How enforced to make his Account... | 


. A. ſheriff ought to make his account in perſon, or. by ,attorney, 
Mad, :658.: -:. + e % i be 
And his account ſhall be annual, and in a regular manner, 
Mad. 629. | | | 
But by the /. 3 Geo. 1 5. no ſheriff. or under-ſheriff ſhall be taken 
into cuſtody by any officer of the court of Exchequer, for ni 


being appoſed upon any proceſs for not finiſhing his accounts, or 


for any contempt relating to, his account, but by writ under the 
ſeal of the ſaid court, or by warrant, figned by one of the by 
rons, to be executed by the marſhal of the ſaid court, or his de. 
puty, and particularly expreſſing the name of the ſheriff, C. 
and his offence, | | 


MI (G. 4) How the Sheriff ſhall be diſcharged by Quiet 


When the ſheriff has finiſhed his account, he ſhall have hu 
By the . 21 Zac. 5. and 13 & 14 Car, 2. 21./, 8. when; 
ſheriff, on paſſing his accounts, ſhall have his guietus: ef, he, bi 
heirs, executors, lands, goods, Ec. ſhall, be abſolutely diſcharged 
of all monies by him levied, though pretended not to be 2. 
counted for, or any other pretence notwithſtanding, unleſs que 
tioned, and judgment againſt him for the ſame in — years after 
His account or quietus. 1 | 

And the officer, by whoſe default any proceſs is ſent out again 
him, Ec. ſhall forfeit 4o/., fc. 7 TO C0 

By the ft. 3 Geo. 15. if any officer, Ec. retard a ſheriff i 


paſſing his accounts, by wilful abſence, Fc. or, upon payment 0 


tender of fees, ſhall neglect to inrol, make out, ſign, and delve 
his guietus in due time, he ſhall make ſuch recompence as the 
barons ſhall direct, on complaint in a ſummary way, &c. 


(G. 5.) Charge of his Patent and Account. 


By the ft. 3 Geo. 15. the ſeveral officers of Chancery, Exchequ?: 
c. claiming any fee from any ſheriff, under-ſheriff, G. for 
making out his patent or commiſſion, the dedimus to ſwear hin, 
the entering the recognizance, the making out and return of his 


_VISCOUNT.- 
concerning the ſheriffralty, may receive the ſeveral fees therein 
ſpecified, and no other, on pain of 5l. to the parties grieved, and 
treble the ſum taken above the juſt fees, and treble coſts, to be 
awarded by the court of Exchequer, on proof of the offence in 
ſuch ſummary way as to them ſhall ſeem meet. he | 
Vide more concerning Sheriff, in County, (B. L, &c.)—Dignity 

(B. 5.) Juicer of Peace, (D. 6. 8.)—London, (G.)—Pleader, 
(2 W. 25.)—Rent, (D. 8.)—RKetorn, (F. 1, &c.) | 


jr * 
1 
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(4) By whom Gidtation ſhall be made. 
A. .) By'the King. 


BY the antient law of the realm, the king has power to viſit and 
reform all abuſes in the church. Dav. 4. 2 Kol. 230. J. 7. 
And therefore all free chapels, of the king's foundation, are 
riſitable by the king, and not by the ordinary. 2 Kol. 230. 
[. 17, . Ro 5 8 
80 all hoſpitals of the king's foundation. Jbid. 
And all donatives. 2 Rol. 230. J. 20. 
So the king may viſit the univerſities. R. in Privy Council, 
12 Car. 1. 2 Ru „327. +: Is . 3 
So though the king appoiats governors of an hoſpital, ſchool, 
Fc, he may afterward viſit, if the governors are not made viſitors 
by expreſs words. Eg. Ca. 182. „ 
So by the ff. 2 5 H. 8. 21. archbiſhops or others ſhall have no 
authority to viſit any college, hoſpital, Sc. before exempt from 
their viſitation, but viſitation ſhall be by the king, £c. _ 6 
But by the /. 31 H. 8. 13. all monaſteries, colleges, hoſpitals, 
Cc. thereby diſſolved, and all churches, Ic. belonging to them, 
though before exempt, ſhall be thenceforth within the viſitation 
of the ordinary, or of the king, Cc. < 2 | 
So where the king and a ſubje& join in a foundation, the king 
ſhall viſit; for the king is founder. 2 Inft. 68. : V 
The viſitation of the king's free chapels, hoſpitals, or donatives, (A. 2.) 
ſhall be by his chancellor. F. N. B. 42. 4. Dav. 46. ö. 2 Rol. How he 
230. J. 17. 20. 45. Co. I. 96. a. . | _ 
And if any other viſits them, a prohibition lies. Reg. 40. 3. jr tae? Fa 
90 the king may make viſitation by ſpecial commiſſioners. (A. 3.) 
Dav. 46. 5. 2 Rol. 230. I. 24. By commiſa 
By the ft. 25 H. 8. 21. archbiſhop, or other perſon, ſhall have ſicners, 
"0 power to viſit any colleges, hoſpitals, &'c. exempt before the a 
«t ; but the viſitation ſhall be made by commiſſion under the 
great ſeal to ſuch perſons as requiſite. i . 
By the fa. 1 El. 1. all privileges, juriſdictions, c. uſed to 
dit the eccleſiaſtical eſtate and perſons, &c. ſhall be annexed 


ts 


VI 8 1 * M.. | 
to the crown ; and the queen may aſſign commiſſioners, Cc. tg 


have all juriſdiction, &fc. Yide'in Prerogative, (D. 9.) 
By the /. 2 H. 5. 1. hoſpitals of the king's 


foundation, the ordinaries, by the king's commiſſion, ſhall inquire 


| hall viſit. 2 Rel. 231. I. 2. 10. 


of the foundation, governance, and eſtate of them, c. and hal 
—_ the i in Chancery. | ; | 


(A. 4. By a Patron. | 
$ if any frnndation for charitable wa be meds Lp a ſub- 


jeQ, and no ſpecial viſitor appointed, the founder and his hein, 


by the common law, are viſitors. 4 Mod. 124. Ca. Parl. gg, 
6 Af 29 Eg. Ca. 180. 

the founder of a college or | bolpital, not ſpiritual, - 
Parl. 46. Bro. Depoſition, 10. 2 Kol. 230. I. ult. Reg. 41. 
Noy, 91, 2. Dub. Cad. Jur. Eee. 1148. (or 1107. ed. 40 
R. Carth. 93. 

Se if governors be i but no viſitor, the governon 

10 Co. 31. 2. 

By the Hf. 14 El. 5. if an hoſpital be founded, and no viſto 
appointed, the founder ſhall vifit during his life. {A 

So by the flat. 39 El. 5. where maiſons de Dieu, Wc. are found 
by charter. 

So the patron. or founder of any cleemoſynary corporatin 
Ca. Parl. 45. 

So if a common perſon be founder, erh the king after- 
__ gives to the ſame corporation pour poſſeſſion, 
2 {nf}. 68. 

r tranſlates a chauntry, l by a common perſon, to 3 
monaſtery, c. and endows it. bid. 

So the founder or patron of any eleemoſynary foundation, and 
his heirs, are viſitors, though the patron does not goes to be ſo 
during his life. Ca. Parl. 45. 

And this viſitatorial power is conſequent to the patro . 
common law, not introduced by any canon or eccle 
ſtitution. Ca. Parl. 45. 

So the viſitation of a donative church ſhall not be by the ord 
nary, but by the patron or commiſſioners e by him. G6 
& 344- a. Vide Donati ve. 


(A. 5.) By the Metropolitan. 


So the archbiſhop of Canterbury may viſit the une : 
Oxford and Cambridge, being within his province, jure met 
N. by the King in Council, 12 Car. 1. 2 Raf. 327» Oc. 


(A. 6.) By the Ordinary. 
Al ſpiritual perſons, generally, are ſubject to the viſitation 0 


the biſhop, or other ordinary. 2 Rol. 229. J. 10. 
As parſon, vicar, . 2. Rot. 229. L. 35. 95 


hall + 
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So a dean, of right, is viſitable by the ordinary. 2 Rel. 229. 
c 1 Med. 12. | 

By the ff. 2 H. 5. 1. as to hoſpitals not founded by the king, 
the ordinary ſhall inquire of the manner of foundation, eſtate, 
and governance, Ic. and correct and reform, (fc. according to 
the law of holy church, as to them belongs. 5 ERS 

80 every ſpiritual hoſpital ſhall be viſited by the biſhop. 
2 Fol. 230. J. 50. 10 Co. 31. 2 Rel. 231. J. 5. Mey, 91, 2. 

8o all abbies and priories, of common right, were viſitable by 
the ordinary, as to their rule and ordinary, if they were not law- 
fully exempted. 2 Rol. 229. l. 17. 231. J 3. 

And by the ,. 35 Ed. 1. 4. the ordinary, though an abbot, 
prior, Cc. alien, may viſit a monaſtery, c. ſubject to them in 
things belonging to the rule and difcipline of their order. 25 

And though the patronage of a deanery, Cc. by act of parlia- 
ment be given to the king, ſaving to all but the biſhop all rights, 
c. the dean continues viſitable, when the king has preſented; 
for the ſaving regards the patronage and poſſeſſions only. 2 Ral. 
129, l. 30. a | 

5 "Fan hoſpital be ſupprefſed by act of purliament, and their 
poſſeſſions veſted in the king, the viſitation of them does not 
thercby ceaſe, till the incorporation of them be diſſolved. 2 Rol. 
19.6. % | | e 

So by the fat. 14 El. 5. after the death of the founder, if no 
nlitor be appointed, the biſhop of the dioceſe, or his chancellor, 
ſhall viſit all hoſpitals within his dioceſe, to ſee that they be or- 
dered according to the ftatutes of the foundation; and call to 
xcount all perſons for receipt of rents, Fe. 1 

But the king's free chapels, hoſpitals, donatives, c. were not (A. 7.) 
nlitable by the ordinary. ide ante, (A. 1. „ Whose. 

80 the king might exempt abbies, c. from the viſitation of 135 
the ordinary. 2 Rel. 232. I. 35. 230. l. 25. | 

So if the king had it in ward, the ordinary ſhould not viſit 
luring the king's cuſtody. Semb. 2 Rol, 230. J. 35. | 

So if a rectory was appropriated to the abbot, EF. it ecaſed to 
be viſitable by the ordinary. 2 Ro. 229. J. 12. Dav. 3.6. 

$0 if a corporation be lay, the ordinary ought not to viſit, nor 
cn viſit. 10 Co. 31. 4. Sutton. Dub. Cod. F. Ecd. 1148. (or 
1107, ed. ult.) | | 

[Whether a biſhop, as viſitor, has juriſdiction in matters of 
property in his cathedral, (as the intermediate profits of a vacant 
prebend, divided among the other prebendaries during the va- 
ancy,) or whether they can be determined otherwiſe than 
courſe of law, is a great queſtion ;z but if execurors and admini- 
frntors of deceaſed prebendaries intervene, he certainty has no 
3 Rex v. Biſhop of Durham, P. 31 G. 2. 1 B. A 
507. 5 

By Conſt. Othon. Leg. 22 H. 3. A. D. 1257. Circumran? (Arch. (A. 8.) 
« Evife.) diecefes ſuus temporibrs opporttnis, corrigende es r for mandb How the d: 
enn. Vide Lind. Corfl. Oth. 56. : 1 5 : Ons 

«x 7 


page. 


Vi Is 17:08; 


By the bi- In wifitatione dioceſand, tenetur epiſcopur primo vifitare eccl 

Hop him- edralem, deinde diæcgſin. ; Cod. J. Eecl. 996. (or 957. ed. "1 

ſelf. In metropolitand, tenctur archiepiſcopus ſuam primum erelgſam a 
diæcgſin wiſutare, deinde in ſingulis diecefubus ab ecelgſid cathedrai in 


\ 
428, 


2 indegue pro libitu ad reliquas diaceſeos partes tranfire, Cod % 
cel. 996. (or 957. ed. uli. 5 
And viſitation ſhall be made without commiſſion for it under 
the great ſeal. 2 Ruſh. 4 17. 7 80 3 
Viſitation by the biſhop, by the ancient law, ought to be a. 
nual. - Cod. J. Eccl. 998. (or 958. ed. uli.) | | 
But becauſe the archdeacon makes an annual viſitation, by the 
modern law and practice, the biſhop makes only a triennial ii. 
tation, diacgſim totam tertio quogue anno viſitet et procurationes ac. 
cipiat, ut alits temporibus viſitet, ei liberum eflo, modo ſuis impenſ id 
faciat. Cod. J. Ecel. 998. (or 958.) . ä 
By canon 60. A. D. 1603. confirmation ſhall be at the biſhop, 
viſitation every third year. _ 5/0 1 28 c 
V ifitationem per modum ſcrutationis ſimplicis tanquam vicarius %, 
copi archidiaconus babet 2 jure communi, IL. ind. 49. 
Ad epiſcopum principaliter ſpectat inguirere de criminibus eccleſuaſttir, 
3 ut de _ 1 ſimonid, et quolilet mortali — 
quirable at Lind. Conſt. Othon. 56. | 
a a viſitation. By canon 109. A. 1603. if any oXend their brethren by adultery, 
whoredom, inceſt, or drunkenneſs, by ſwearing, ribaldry, uſur, 
or other uncleanneſs and wickedneſs of life, the churciwarden 

ſhall preſent the offenders. 1 

So by canon 110. if they know any to be a hinderer of God! 
word to be read or preached, or of the execution of thoſe con- 
ſtitutions, or fautor of uſurped or foreign power, by law rejectel, 
or defender of popiſh and erroneous doctrine. 

. So by canon 111. in all viſitations they ſhall preſent the names 
of all who hehave diſorderly in the church, or, by ringing, 
walking, talking, or other noiſe, hinder the miniſter or 
preacher. | | 

*The viſitor may deprive a prebendary for incontinencf. 

1 Wilſ. 206.“ | | 

(A. 11.) Arniciently, ſuch perſons as the ordinary ſelected were cited to 
By what make information, upon oath, de moribus parochianorum vitlin 
dune aq their diſtrict. Cod. J. Eecl. t000. (or 960. ed. ul. 
ad Ac Afterwards a citation was granted againſt 4, 6, or 8 juxta an. 
Ry preſent- Plitudinem parochiarum, quod compareant, Efc. ſuper inquirends « 
ment. 2 viſitationem noflram, Ic, concernen veritatem quam 
Juri, Ic. who by the canon law are ſtyled, 7 eſtes Synodales, 

Cod. J. Eccl. 1000. (or 960. | 

And by the Conft. of Boniface, 45 H. 3. A. 1261. laici, ubi 
ſubditorum peccatis et exceſſibus corrigendis per prelatos et judicer c. 

clefraſtic* inquiritur, ad preftand* de veritate dicendd jurament' per in. 
communicationem, fi opus fuerit, compellantur. Lind. 109. 


Afterwards, at the time of the reformation, - and before, pre: 
ſentment was made by the churchwardens alone, or 3 


( F A 9.) t 
By the 
archdeacon. 
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three, or more pariſhioners. Fide dignis (who fince are called 
men, or aſſiſtants). | Cod, "Fa Eccl. 1000. or 960. * 
And by the canon 1571. æditui adulteros, fornicarios, Sc. in epif< 
coporum 5 GT og viſitationibus patefacient. Cod. J. Eccl. 
. (or 900.) | | 1 3 5 

3 the biſhop or archbiſhop before his viſitation 4vs 
ecmomos ad comparend” in eorum wiſitatione vocare ſolent, eiſque articu- 
los niniſtrare, ac eos de fidelit” ſuper eiſdem inquirend' et de compertis 
preſentationem exhibere, juramento corporali onerare. Ought. Ordo 
„ | CCC 
755 canon 26. A. 1603. churchwardens or ſide- men having ta- 
ken their oaths to preſent, &c. who ſhall incur perjury by neglect- 
ing or refuſing to do ſo, Qc. ſhall not be admitted to commu- 
nion. | N 5 e 
The oath of churchwardens was at firſt ad patefaciend what 
they knew to be bad in rebus et perſonts, but articles were delivered 
to them, and they were ſworn to make preſentment upon them. 
Cod. J. Ecc. 1000. (or g60.) 1 5 5 

But if an oath is required to preſent according to articles deli- 
vered, where any articles are not within eceleſiaſtical juriſdiction, 
a prohibition goes; for the oath required ought to be only, 10 
preſent ſuch articles as to their knowledge were preſentable by the ercigſi- 
afical laws. Cod. J. Eccl. 1001. (or 96 1. edit. uli.) 5 

So a preſentment quod A. commiſit adulterium, Qc. is inſufficient 
without ſaying cum gud. Ought, O. J. 229. - i 
So a biſhop. or archdeacon, ex famd publicd vel relatione fperfon” (A. 12.) 
+ dign', having notice that any has committed a notorious erime, By inquiry 
or is ſuſpected de opinione erroned aut perverfitate obſtinatd, may e cio. 
cauſe him to be cited ad comparend” perſonaliter coram eo in loco ſolito 
uliciali articults, fc. preſertim to the crime ſpecified, ſibi objiciendis 
»,onſur. Ought. O. J. 218. | 7 . 


es Sv if there be no preſentment, nor inquiry ex. officio, guælibet (a 13.) 
5h (able to pay colts) habet interefſe judicis officium implorare et: By promo» 
* vountaric promovere. Ought. O. Fud. 225. # tion ot accu- 

| 1 | ſation of a 
. (A. 14.) By a ſpecial Viſitor. . 


1 


So upon the foundation of any corporation aggregate for a cha- 
nty, the founder may conſtitute a ſpecial viſitor. Co. L. 96. a. 
As upon the foundation of any college, or hall in an uni- 
ꝛertity. | | 88 | 
Or hoſpital, free-ſchool, 5c. | 1 | | 
[No particular words are required to create a viſitor; it is ſuf- 
ſeient ik the founder's intention appears. Alttorney-general v. 
Talbot, H. 1747. 3 Adthyns, 662. 1 Vezey, 78. Attorney: general 
„ Middleton, T. 1751. 2 Vezey, 327. Z 
(The viſitatorial power raay be divided. [bid.] | 
Governors may be viſitors, though the legal eſtate is veſted in 
dem, but not when they are to receive the revenue, /bid.] 4 
[ The founder may appoint a ſpecial viſitor for a particular pur- 
pole, and no further; he way appoint a. general viſitor, and yet 
PT | appoint 


re- 


SS 


| lege. Ibid.) 
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appoint inferior particular powers to others in the firſt in 
Saint Fohn's Gollege. . v. Toddington, H. jo on 
1 B. M. 158.] 
And where there are ſuch ſpecial viſitors, governors, or 
by the f. 39 El. 6. they are not ſubject to the commiſſionen fo 
charitable uſes. 

If a college has, by charter, particular powers as to a {cho, 


as to remove the maſter, &c, Chancery will not interfere in ſuck 


matters, though they are not appointed general viſitors ; but av 
management of the revenue, it will. we v. Corps 
ration of Bedford, T. 1754. 2 Vezey, 505.) 

If a biſhop, by the deſignation of So biſhop of ſuch a ſe, be 
appointed yifitor, that extends to all biſhops of the ſame ſee; a 2 
= ſtatutes of a college ſay, epiſcopus —_ bs * viſitator. Sen 

80. 31. 

ws 5 ſpecial viſitor be appointed, he has a general authority to 
inſpect, that the college, Oc. be governed according to the hu 
* ſtatutes of the founder. 4 Mod. 110. 

And may make viſitation for redreſs of grievances. 4 Mod. icy, 

* But a viſitor can only decide private diſputes between the 
members of the college, and not a ſuit by third perſons againlt the 
whole body. Cowp. 378.* 

* So where an eſtate is in the college, and os are to act in 
truſt, the viſitor cannot meddle in a matter which-is the ſubjelt a 
ſuch truſt. 1d. 1lid.* 

So though the ſtatutes of a college ſay, that he ſhall vilt & 
quinguennio in guinguennium ſemel, yet he may at other times hear 
appeals, remedy upon complaint, &c. for his general authority 


ſhall not be reſtrained but by beg words. Semb. 4 Mod. ich. 


Ca. Parl. 42. 

So a viſitor has authority, m_ refuſal to admit, as well u 
1 a fellow, &c. a college. 4 Mod. 6y. 
Skin. 13. 

So a viſitor has authority, as incident, to deprive. 4 Mod. 110 
Ca. Parl. 43. 

To proceed upon a grievance done in the time of his pred. 
ceſſor. R. Skin, 13. 

[If there is a viſitor of a college, kis authority entends to 
fellowſhips and ſcholarſhips, there to be placed by a ſubſequent 
charity. Attorney-general v. Talbot, H. 1747. 3 Athyns, 662: 
1 Pexey, 78. 

[Though the founder has given a college a viſitor, yet, as to: 
ſeparate benefaction given them in truſt, they are ſubjc& to the 
juriſdiction of Chancery as truſtees. Green v. Rutherfarth, J. 
1750. 1 PVexey, 462. 

[Subſequent benefactions may be put _ the power af 
the viſitor, or not, at the will of 3 Bid.] , 

CA party's anſwering to an appeal — = viſitor does tot 
give him juriſdiction, if he has it not otherwiſe, Ibid.] 

[Viſitor can judge only according to the atutes of the oil 


Therefore 


* 


oy 


0 RX > 
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ore in caſes in which the viſitor cannot give a remedy, 
the relief belongs to the king's courts of general juriſdiction. 


. founder may preſcribe particular modes and manners, as 
to part. St. John's Collage Cambridge v. Tadingion, H. 30 G. 2. 
1 B. MH. 158.] Vide 1 Bl. Rep. 3 1, 52. 71. 82. 99. 

[The power of a viſitor muſt be collected from the whole pur- 
view of the ſtatutes conſidered together. Tlid ] 

[Though a general viſitor has incidental power, yet the founder 

reſtrain him as to particular inſtances. bid.) 

[The biſhop of £ly,is general viſitor of St. Zohn's College Cam- 
bridge, except as to altering the ſtatutes, bid.) F 

{He is a viſitor as to the election of fellows, as well of doctor 
Keton's (or the Southavell) fellows as the reſt. bid. 

[Ingrafted or annexed fellowſhips (though ingrafted by inden- 
ture) are to be conſidered as part of the old foundation, if no 
ſtatutes are given by the founder of them. Ibid.] E 

[A clauſe of diftreſs given to a third perſon, does not take 
away the ſpecific remedy of the injured perſon's applying to the 
viitor, bid. ] | TE. | 


(B) Determination of a Cifitor final, ; 


O if a viſitor gives ſentence, it ſhall be definitive; for no ap- 
peal lies to the king, or elſewhere. 4 Mod. 112. R. Dy. 209. 
a. R. 3 Mod. 265. Shin. 13. Vide 1 Bl. Rep. 22. 25. 

And therefore if his ſentence or deprivation be ſhewn in plead- 
ing, it is not neceffary to ſay for what cauſe it was; for the cauſe 
is not traverſable. 4 Mod. 124. Ca. Parl. 46. 53. © 

50 a mandamus does not he to reſtore a perſon deprived by 
J Mod. 112. 122. Ca. Parl. 47. R. 3 Mod. 265. | 

Where it is doubtful who is the viſitor of a college, a manda- 
mus ſhall not go, nor has it ever been determined whether a 
. lies to a viſitor. 1 Wilſ. 266. Vid 1 Bl. Rep. 5 2. 
71. 82. * 2 | | Kg 

80 his ſentence ſhall. not be examined in a collateral ation. 
Cort. per 3 J. but Halt Ch. J. acc. 4 Mod. 113. 123. ba 

And this judgment was reverſed in parliament. Ca. Parl. 58. 
Shin, 44). ad 516. 29S; : F 

No more in a temporal than in a ſpiritual corporation of which 
he is viſitor. Cont. per 3 J. bat Holt, acc. and the judgment was 
reverſed, 4 Mod. 116. 12 1. Ca. Harl. 56. 5 

But the power of a viſitor may be qualified or reſtrained by the 
latutes of the college. Semb. 4 Mod. 120. Ga. Parl. 51. *Vide 
the Cafe of Rex v. Biſhop of Ely. 2 Term Rep. 290. et ſeq.* 
| $0 if he, who is no vilitar, attempts a viſitation, a prohibition 
lies 4 Mod. 110. Semb. 2 Rol. 2 30. L. 15. 27. 

So if a viſitor be appointed by the founder of a college, that 
does not extend to a foundation of other fellowſhips added by 
mother to the ſame college. Semb. 5 Mod, 422. 3 
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v IS I IT O R. 
$0 if a viſitor intermeddles with a matter out of his juriſdigi 


a prohibition lies. Ayl. 2 vol. Hiſt. of Oxford; 80. 94. Rep. 40. 
So an appeal lies to the king aſl from the ſentence : 


viſitor. Ayl. Hiſt. of Oxford, 2 vol. 84. 86. 
(©) pow his Power ſhall be exerciled, 


P 
HE power of a viſitor muſt be regulated recording to the g 
ſtatutes of the college, or cuſtoms of the g 


If an appeal be exhibited to him, he muſt take it. Apt. 2 of 
Oxford, 2 vol. 81. 
He muſt inhibit all proceeding againſt the appellant till the 
appeal be determined. Ayl. 2 vol. 81. 
se muſt direct the complaint, to which an anſwer i 16 required, 
tobe put in writing. Ayl. 2 v.95, 
380 he mult ſummon all concerned to appear before him. Al, 


2 v. 81. 

And he may ſuſpend or deprive any for LEN 
mails te for the exerciſe of his office. Ayl. 2 v. 80. 4 Mod. 110, 
Ca. Parl. 43. | 

So he may adminiſter an oath. Ayl. 2 v. 94. 

Or require an anſwer upon oath. Ayl. 2 v. 94. 

He ought to give convenient time for an anſwer. Al. 2 v. 9. 
And for examination of witneſſes. Ayl. 2 v. 95. 

He muſt always proceed upon a general viſitation, or particule 
| appeal, ſummariè, ſimpliciter, Q de plano. fine Srepitu aut figura ju- 


ii, vis. according to mere law and right. Ayl. 2 v. 


5. 
Yet the forms preſcribed by the ſtatutes muſt be obſerved, 


Ayl. 2 v. 95. 
llle may inquire of facts committed before an ad of grace.] 
{He may inquire into and puniſh one, for a corporate-aft.] . H 
[The biſhop of A. and his 2 being appointed viſitors, ide 
it veſts in the ſucceſſors, without the words for the time being. A 
(If he is firſt appointed general viſitor, and afterwards is ap- T 
pointed ſpecial viſitor, and proceeds as ſpecial viſitor, a prohibition = 


will lie, for the crown had no further * to enlarge the viſita- 0 
torial power. Bentley v. Biſbop of Ely, 7. 8 G. 2. Fort. 298. 25 
Kr. 912.]) 

LV. B. This judgment was reverſed on error in the Houſe 


of 3 
1 — viſitor cannot have a mandamus to help him to vit 
ege; nor to compel an inferior officer to do his duty. 3 


3 Walker's cafe, H. g G. 2. B. R. H. 212.] 


(D) Remedy, tt a Aintor acts contrary to Lan. 


Br a viſitor has not authority to # OE matters againſt the 8 
ſtatutes of the realm; for he is a private judge, who is to de- N 

termine only offences againſt the ſtatutes of the college, w [ 

2 viſitor. Semb. 4 Mod. 238. 441. 669. | Un; 


() It he acts without lawful Authority. 
0 if a viſitor acts when he has no right to be viſitor, a pro- 

hibition lies: 2 Mod. Ca. 367. . 0 
[If no perſon applies to the court, wha claims the viſitatorial 
power, except orie wb has long exerciſed it, the court will not 
grant a prohibition on the motion of a ſingle fellow, who-ſng- 
gelts that the power is in another. Martyn ve Archbiſbop of Cans 
terbury, T. i1 & 12 G. 2: Andr. 258. OO 


U M PI R E. 
 - Vide Arbittament, (F.) 
UNCORE PRIS T. 
FCC 
UNDER SHE RIP r. 
Vide Pleader, (2 S. 21. —Viſcount, (B. 1.) 
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UNI ON. 
Anion. | Ee 
$ to the union of churches, by whom it ſhall be made, and 
the effect of it, vide in Advowyſon, (F. 1, &c.) Sa 
As to the union between the kingdoms of England and Scotland, 
vide in Scotland, (D. 1, &c.) Bs 8 
As to the union of Wales with England, vide in Wales, (A. 1.) 
The uſual union of kingdoms or ſtates conſiſts in the union of 
ſovereignty, of name, of language, of laws, and occupations. 
& uniantur duo populi, non amittentur jura, ſed communicabuntur . 
Gro. de J. Bel. & Pac. I. 2. c. 9. . 9. Cont. 4 Inſt. 347. 


F 7 Y; | 
Vids Diſnet, (E. 9.) f I 


* 
* 


t tr 
(A) Univerſities, TUhat are. 
[ the kingdom of England there are only the two univerſities 
of Cambridge and Oxford. | | : 
Univetfitas imports the incorporation of the profeſſors of all ſci- 


ces 1 MS . ; | 
"vg - * politic. Dr. Arif, 2 | And 
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5 G. 3. 3 B. M. 1647.] 


UNIVERSITY. 
And frequently is uſed for the place in which thoſe proſel 


ſors reſide for their ſtudiess Dr. Aplife, 2. 


The word was uſed in ſuch ſenſe in the time of Rich, 1. Falny 


and moſt part of the time of H. 3. Dr. Ayhffe, 2. 


The king may make a univerfitys HIS SE 

And may make it without the eonſent of the ordinary. 
2 Keb. 65. | £ 2 

The S of univerſities are lay- corporations, and the 
crown cannot take from them any rights they have by charter or 
preſcriptive uſage. Rex ve Vice-Chancellor of Cambridge, P. 5 G.;. 
3 B. M. 1647.] | 


(B) - Cambridge ; the Privileges, 

HE ancient charters of Cambridge being deſtroyed by the rebel, 
per ft. 8 R. 2. nu. 11. the aſſiſe, conuſance, and correction 
Hanis, cer viſiæ, ponder” menſur* regrator et foreſtallor* were granted to 

the chancellors and ſcholars of the ſame univerfity- 4 nfl. 228. 
By. f. 13 Eliz. 21. it was enacted that the univerſity of Can- 
bridge ſhould be incorporated, though it was anciently a corpo- 

ration. 4 1ſt. 227. | 

That the letters patent of 3 Eliz. and all letters patent of the 
queen or her predeceſſors, ſhould be as good and effectual, as if 
they had been recited and confirmed by 2 act. 4 Inft. 227. 
That the chaneellor, maſters, and ſcholars of the fame univer- 
ſity ſhould enjoy all manors, franchiſes, privileges, c. to them 
granted, Nc. 4 Inft. 227. | 
[The charter of Elia. does not repeal the old cuſtoms and uſages 


of the univerſity, except in cafes where they chuſe it; * may 


act partly under one, partly under the other; and an election 


according to ufage is good, though a ſubſequent charter d- 


rects another mode. Rex v. Vice Chancellor of Cambridge. P. 


[Court-leet, though anciently granted to the town, is now in 
the poſſeſſion of the univerſity. Semb. [tid.] _ | 
[By letters patent, 26 H. 8, and 3 Car. 1, it has a concurrent 
authority to print acts of parliament, and abridgments of them, 
within the univerſity. Baſket v. Univerſity of Cambridge, M. 3 
G.2. 2 B. M.661.] | | | 
As to the eourts of the univerſities, vide in Courts, (M.) 


As to the conuſance of pleas there, vide Courts, (M.—P. 2. 4) 


(C) Oxtord; the Privileges. 


8 O by the . 13 TBZ. 21. all charters and letters patent, Cc. b) 
the queen or her predeceſſors to the univerſity of Oxford a- 
well as to Cambridge are confirmed, the univerſity is incorporated 
de novo, and all manors, franchiſes, privileges, Ic. which they of 
right ought to have, are eſtabliſhed. 4 Inf. 227. The 


. 
The chancellor of the univerſity is a juſtice of peace by pre- 
feription, as well. as by charter. # Vent. 33. | ; 


By ancient charters they have juriſdiction tam in laicos quam in 
tlericos, 2 Vent. 33. 3 | WET 
Soby f. 14 R. 2. & 14 H. B. confirmed by #. 13 Eliz. 21. the 


univerſity has conuſahce of all pleas fpr treſpaſs, and all com- 
plaints, miſdemeanors and crimes {etcept pleas of freehold) ub; 
ſcholares, ſervi aut miniſtri ſunt una partium ſer f{atuta vel tonſuetu- 


wines, Ec. vel ſet? legem regni ad voluntatem canrellarii s ita quod 
julic de B. R. de C. B. vel de affizis non ſe intromittant. Vide 


Courts, (M.) 7 DOE ; — 
And therefore where a ſcholar is party, the vice-chancellor's 


court ſhajl hold plea in all perſonal actions Jec* legem terre, aut 


morem univerſitatis. Litt. 10. 1 Sal.-343. LS 
80 if the wife or daughter of a ſcholar is plaintiff againſt ano- 
ther ſcholar who prays a prohibition ; for though the wife is not 


a ſcholar or ſervant, yet the defendant being a ſcholar, the ſuit 


ought to be in the vice-chancellor's court. R. Cro. Car. 73. 
Litt. 41. 8 | | OT 8 
| 80 bent ſhall be allowed, where an action upon the caſe 
1s brought againſt a college in their corporate capacity, vis. againſt 
maſter and fellows. N. per 3 J. Athins cont; 1 Mod. 164. 
But the univerſity court ſhall not hold plea in an action real. 
Nor in ejectment; fot thereby poſſeſſion of the freehold ſhalt 
be recovered. R. Gro. Car. 88. | 


Nor in treſpaſs quare Zlaufuni fregit, for the freefiold may come 


in queſtion. by EEE” | 

Nor for the penalty of a ſtatute, Shin. 665. R. Sal. 671. 

So privilege of the univerſity will not be allowed where the 
ſuit is for an equitable matter in Chancery: R. 4 Vent. 362. Vide 
in Chancery, (3 X.) F 

Nor where a tradeſman is matriculated and regiſtered in the uni- 
verſity as a ſervant to a ſcholar, but lives in the city, and does 
not attend in college as a ſervant. R. 2 Yent. 106. 


| [Conufance is not allowed for one who though {till a member, 
and ſometimes is at Oxford, yet is a curate elſewhere, and reſides 


there generally; Hayes v. Long, T. 6 G. 3. 2 Wiff. 410.) 
{ The chancellor ſnould certify reſidence, and there ſhould alſo 
be an affidavit of it. Semb. [bid.] | K 


If the privilege of the univerſity is allowed upon record in the 


ſame court, it ſhall be afterwards allowed upon motion in another 
caſe, but otherwiſe it muſt be pleaded. Saf. 450. Shin. 665. 

[By fat. 17 G. 2. c. 40. J. 11. no perſon ſhall retail wine in ei- 
ther univerſity without licence from the chancellor or vice- ehancel- 
lor of ws or the chancellor, maſters, and ſcholars of Cam- 
bridge, reſp 


privileges of the mayor, Ec. of Oxfurd.} 


- Lou! Y 
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ectively, on pain of 5/. But this is not to affect the | 


"5 
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thereby preſeribed. 


[ 


School and Scheolmaſter. 
UT by conft. Tho. Arundel in conc. Oxon, H. 4. magiftri, Q. d. 


D centes in artibus aut grammaticd pueror, Qc. de materia aligua 


theologicd contra determinata per ecclefiam, nullatenus ſe intromitiant 


 #nflruendo eoſdem, nec permittant ſcholares, fc. de fide, Sc. diſputarr, 


nantur. | Lind. 283. 


ordinarium gra vit 


ne per 
"OR 85 by /. 23 El. 1. a ſchoolmaſter or teacher prefuming to teach 


contrary to this act, (viz. who abſents from church for a month, or 
is not allowed by the biſfiop or ordinary of the dioceſs,) being con. 
vict, ſhall ſuffer a year's „ without bail, and be 


diſabled to be a teacher of yout 


And he who keeps ſuch a ſchoolmaſter ſhall forfeit for every 


month 10/. , | | 


80 by the ff. 1 Fac. 4. no perſon ſhall keep a ſchool out of the 
univerſities, except in ſome public or free grammar ſchool, or in 
ſome gentleman's houſe, not recuſant, or licenſed by the archbi. 


op or biſhop of the dioceſe, on pain of 4os. per day, Cc. 
* . So by /. 13 & 14 Car. 2. 4. every ſchoolmaſter of a public or 
private ſchool, c. ſhall ſubſcribe the declaration therein; and if 


any teach, as a tutor or ſchoolmaſter, before licence from the 
archbiſhop or biſhop of the dioceſs, Qc. or before ſuch ſubſcription, 
(but ſubſcription, only as to his conformity to the liturgy, is now 


taken away by ff. 1 V. M. 8. and 5 Geo. 6-) he for the firt 


offence ſhall have three months impriſonment ; for the ſecond 
the like, and forfeit five pounds. | 1 
By ,. 17 Car. 2. 2. it ſhell not be Ia ful to teach any public or 


private ſchool, unleſs he firſt ſubſeribe the oath againſt taking up 
arms Sc. and frequent divine ſervice, on pain of 40l. 


ft. 12 Ann. 7. he ſhall ſubſeribe declaration to conform, &.. 
have licence, Cc. receive ſacrament in a year before, take the 
oaths, and ſubſcribe declaration againſt tranſubſtantiation, and not 
afterwards'reſort to conventicle, c. But this is now repealed by 


F. 5 Geo. 6. 


By ,t. 5 El. 1. every ſchoolmaſter, public or private teacher of 
A ſhall take the oath of allegiance. „ 
By . 7 Fac. 6. he ſhall take it before the biſhop of the dio- 
ceſs or ordinary in open court. 
By fl. 1 . & MH. 8. inſtead of the former oaths, the oaths 


By ,. 13 & 14 W.3.6. 1 Aan. 22. C 1 Geo. 13. he ſhall 


| take the oaths of allegiance, ſupremacy, and abjuration, 


The. /. 23 El. 13 & 14 Cur. 2. extend to an uſher, or other 
aſſiſtant to a ſchoolmaſter, | | 

And if a ſvit is inſtituted in the eccleſiaſtical court for keeping 
a ſchool without licence, a prohibition. lies. Dub. Sal. 672- 
R. Carth. 464, 5. | | 


UNLAWFUL ACT. 
| Vide Juſtices, (M. 10.) 


VOLUNTARY BOND. 
Vide Chancery, (4 D. 22. 


VOLUNTARY CONVEYANCE. 
Vide Chancery, (2 T. 9. 16—3 M. 5.) | 


VOLUNTARY SETTLEMENT. 
Vide Chancery, (3 N.5.—4 H. 9.) 


VOTING IN PARLIAMENT. 
Vide Parliament, (C. 26, &c,) 
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(A) Goncher. 
R (A. 1.) In what Actions it lies. | 


OUCHER lies in real actions, where the tenant vouches 
ſuch an one, who is hound to warranty, to defend the right 
againſt the demandant, or to render in value. Co. L. 101. 3. 


Vide infrg. 8 : 
In right of a ward. 2 Rol. 744. J. 47. 
In right of advowſon. 2 Rel. 45. J. 3. 
So in a writ of admeaſurement of paſture. 2 Rol. 745. 1. 29, 
But in 4% ſ%e the tenant cannot youch ; for it is ſe//inum re- 
nedium, 2 . J. 21. 8 | 


„ 


trary to the ſuppoſal of the writ, 2 Rol. 745. J. 25. | 

So in partition the defendant cannot vouch. 2 R. Mo. 21. 
Nor in dower againſt the heir. 2 Rol. 745, L. 14. 

hs h Or quod ei deforciat for recovery of land, 45 
isi the nature of dower, 2 Rol. 744. J. 42. 

all Nor in a guare impedit, for danger of a lapſe. 2 Rol. 744. J. 52. 

Nor in ejectment of ward. 2 Rol. 744. J. 47. 

her Nor in ſcire facias to execute a fine, 2 Rol. 745. J. 4 

Nor in quo permittat. 2 Rol. 745. l. 15. 

ing Or writ of intruſion. 2 Rol. „ 


(A. 2.) How it ſhall be made, 


A tenant may vouch generally without ſhewing cauſe, 
(A. 2.) 


Vide Eſlates, (B. 29.)—/ oucher, (D. 1, &.—E. F.—1, 2.) 


It lies in all real actions for recovery of land, except Ge. 


Nor in a writ of entry in the nature of an aſſiſe; for it is con · 


imed as dower ; for. 


* 


VOUCH E R, 
(A. 2.) When Cayſe ſhall be heun. 


But he muſt ſhew cauſe for the youcher, when the voucher i; 


put of the common eourſe; as if a man vouches himſelf, 
2 Kol. 753. 1. 10. 

Or himſelf and a ſtranger ; himfelf and another parcener, &. 
2 Rel. 753. L 15. 


(B) Counterplea of voucher. 
| (B. 1 1 By the Common Law. 


F the tenant vouched, the demandant, by the common lay, 
might counterplead, viz, he might by replication ſhew, that 
ſuch voucher ought not to be allowed. 

As that the vouchee, or any of his anceſtors, had nothing i in 

the tenements. Fon. 412. 

That there was no ſuch perſon as the vouchee. 2 l. 245. 
That the vouchee was a. villein. 2 Inſt. 245. | 
That the vouchee was dead. 2 Inft. 246. 

If iſſue be upon the counterplea, and at if prius the vouchet 
makes default, after a petit cape returned and no appearance, the 

demandant ſhall haye judgment. R. Fon. 41 2, 13. 


(B. 2.) By Statute. k 


But now by the /. W. 1. 3 Ed. 1. 40. in writs of poſſeſſion; 
as mortd anceſtor, ayel, egſinage, nuper obiit, intruſion, and the 
like, if the tenant vouches, there ſhall be a counterplea, that the 
tenant or his anceſtors, firſt entered after the death of him of 
whoſe ſeiſin the demandant claims, 

So in beſaile, and other actions ance/trel poſſeſſory. 2 ff. 24. 

So in dower againſt a ſtranger, right of wards Sc. for it is pol. 
ſeſſory in its nature. 2 Inft. 241. 

And it will be a good ee ea if the 3 who vouches 
is tenant by refceit, by . 2 8 242. 

If his anceſtor, who abated, leaſed for life, and granted the re 
eepficn to A. who granted to the tenant, - 2 nfl. 242. 

If A. and B. abated to the uſe of B. who afterwards granted 
to A., he being a coadjutor to me abatement, will he within the 
ſtatute. 2 Inſt. 242. 

But there is no e in a a formedon, or 1 8 uit al right 
in its nature. 2 Int. 241. 

Nor if the anceſtor who abated is evicted by 4. who enfeofſe 
the tenant. 2 Unft. 242. RY 

If the abator enfeoffs H. and takes beck the eſtate to him an 
B. and then both vouch. 2 nf. 242. 

So by the ft. . 1. 40. in writs of right, and PY in poſſelſ 
writs, there ſhall be a counterplea, that the vouchee or his an. 
ceſtors never had ſeiſin of the lands in demand, or the ſernes 
of them, ſince the ſeiſin of him * whom the demandant _ 


1 


- 


VOUCHER OY 
4nd before the writ purehaſed, whereof he might enfeoff the 
tenant or his anceſtors. „ i 
So if a body politic be vouched, that the bedy, or their predecefſarss 
newer had ſeifin, Fc. 2 Inf. 244- 926 | 12 1 

If huſband and wife are vouched, that the avife, or her anceſtors, 
had, c. 2 Inſt. 244 F | CE 
"If wwe are 3 one them, fc. had pot, Ce. 
1 I. 24. 1 ; | 
But there is no counterplea within this ſtatute, if the vouchee 
had for life, or for years, jointly with another, Qc. for it may be 
by feoffment de ſado, or other, conveyance. 2 fl. 244. 
If he ever had ſeiſin, though it is avoided or determined. 
2 Inft. 244 | | : 5 FX: 
If the vouchee is preſent in court, and enters immediately into 
warranty, the demandant cannot counterplead. 2 Inf. 245, 
If the demandant counterpleads, and the tenant waives his 
voucher, he may afterwards plead in abatement or bar. 2 nfl. 242. 
So if he demurs to the counterplea, and it is adjudged again 
him the ſame term, 2 In. 243. | 
But if the demurrer is adjourned to another term, it is pe- 
remptory, and there ſhall} de judgment againſt the tenant, 
2 Infl, 2433. Fo PE. ES 
(C) Bevoucher. 
F the ſheriff, n the ſummons, returns the vouchee to be 
dead, the voucher afterwards may vouch another of the blood 
of the firſt vouchee, . | 
So if it is returned upon the capiat ad valentiam againſt the 
youchee, or upon the petit tape upon his default. | 
So if the cauſe of voucher be traverſed, where the cauſe ought 


to be ſhewn, the tenant may waive and vouch another im- 
mediately, Va 


0D) That Proceſs ſhall be againft a Uouchre. 
{h HE vouchec may appear gratis, and enter immediately into 


warranty. | gs . 

If he does not appear, à ſummons ad warrantizandum goes 
igainſt him. Co. L. 101. 6. | 

If, upon the ſurtimons, the ſheriff returns n7ihil, an glias and 
flurier goes. Co. L. 101. b, | : 
: 5 he does not appear upon the pluriet, a ſequatur ſub ſuo periculs. 

0 L. 102. a. þ 

And the tenant muſt procure the vouchee to appear, otherwiſe 
there ſhall be judgment for the demandant againit the tenant for 
ſalure of his voucher. Co, L. 102. a. | | 

lf, upon ſummons, e. the ſheriff returns, that be has ſummoned, 
nd the vouchee does not appear, a grand cape ad valentiam goes 
gant him. Co, L. 101. l. 5 

lf nibil be returned, and ſtill he does not appear, an afar grand 
e, Pluriat, and fequatur ſub fus periculs. Co. L. 101.6. kt 


* 
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If the tenant does not yet appear, there ſhall be judgment 
againſt the tenant for the demandant, and alſo for the tenant 
to recover in value againſt the vouchee, Co. L, 101. b. 

So if the vonchee appears, and afterwards makes default, x 
petit cape ad valentiam goes againit him, and upon his ſecond de. 
fault, judgment againſt the tenant, and. for the tenant againſt the 
vouchee. Co. L. 101. ö. | * 

There ought to be nine returns hetween the tele and return of 


ra Ge, 


(D. 2.) If he he an Infant. 


If the vouchee be an infant, the parol ſhall demur till his ful 
age. 2 Inft. 245, J 
If the tcoant alleges him to be an infant, and the demandamt 
ſays otherwiſe, a ſummons ad viſum goes. 1 05 
And if nibil is returned, and he does not appear, an ali, 
pluries, and ſequatur ſub foo ee and if the vouchee does not 
yet appear, there ſhal! be judgment for the demandant. 
Ik the vouchee appears, and is adjudged upon the view to be 
of full age, a ſummons ad warrantizandum goes againſt bim, and 
upon nihil, an alias, plurics, & ſequat', Ic. ut ſupra. 2 


D. 3.) If he be a Foreigner. 
How it ſhall be, if the vouchee lives out of the juriſdiction of 


the court where the plea is depending; as if it is in ' London, 2 
county palatine, De. vide foft, [H. 15 


(E) Count against a Gouchee. 
7 HEN the vouchee enters into warranty, he ſtands in th: 
; place of the tenant, and the demandant counts againſt him 
48 againſt the tenant, -2-/nft. 241. 5535 


) Pleas by him. 


(F. 1.) In Abatement. 


JO the vouchee may plead, as the tenant may, 


As he may plead in abatement, that the demandant took 
huſband after the laſt continuance, or is outlawed, excommi- 
nnicated, Sc. | | | 
(T. 2.) 80 the vouchee may plead in bar, all pleas in ef, at the time 
J. ber. of the voucher. 5 e 


(6) Judgment. 


F the vouchee, after plea of nothing by deſcent, and iſſue ther 
upon, makes default at ni prius, judgment may be againſt the 


tenant, or conditional againſt the vouchee, if he hab an — 
b [4 


Vi O. Ut CO HY HN. 


Dui. how it ſhall he. Cro, El. 46, „ 
(H) Foreign Uoucher, | 


demandant ſhall have a ſummons ad «varrantizandum againſt the 
vouchee, returnable in C. B., and the record ſhall be removed 
thither by recordare, and the mayor and bailiffs, being required by 


return of the writ, and, after the warranty determined, the C. B. 
there the plea in chief. 2 Inſt. 324. 

And if the demandant recovers, the teyant ſhall have a writ in B. 
to the mayor and bailiffs to extend his land, and return the extent 


where the vouchee was ſummoned, that he cauſe him to have of 


t 

| the land of the warrantor ad valentiam. 2 Inft. 224. 

x And there ſnall be the ſame remedy, where a foreigner is 
0 wuched, in Chgler, Durham, courts of Aniient Demeſne, c. 


M © = 5 p 
And where any foreign plea is pleaded, upon which the court 


cannot proceed. 2 [nft. 325. 


record ſhall be removed from London to C. B. and the juſtices there 
ſummon the vouchee before them, and the pleading ſhall be there 3 
aud if the tenant does not appear, there ſhall be a pet rape to the 
1 to give judgment againſt him, if he cannot ſave his default. 
2 Inſt. 325. | | N 

It the akin vouches A. in London, and B. in a foreign county, 
the record ſhall be removed in tolo, for proceſs muſt be againſt all 
the vouchees at the ſame time, and when the warranty is deter- 
mined, it ſhall be remanded pro toto. 2 Inft. 326. 

In C. B. the. juſtices may proceed to determine the warranty. 
2 Infl, 326. | 

And, if the vouchee vouches over, award proceſs againſt the 
rouchees tottes guoties. 2 Tnfl. 326. WE 

90 the tenant may be eſſoined in B., andthe demandant, if he 


he 


In 


ok If huſband and wife vouch, and the huſband makes default, the 


vife may be received in C. B. Semb. 2 Inſt. 326. 
= none ſhall plead in chief, except in the inferior court, 

2 Inft. 326. | | | 
nd after warranty determined, there ſhall be a procedendo. 
After the 'plea determined againſt the tenant in the inferior 


and pray a venire facias recordum. 2 Infl. 326. | „ 
And thereupon the juſtices of C. B. award an extend; et appreci- 
ar! facias againſt him to the mayor, Oc. 2 Jul. 326, 7. 


the ſaid county, and if. not, againſt the teyant- K, 2 Cro. 618. 


F the plea he in London, where the tenant vouches to warranty 
one in a foreign county, by the //. Glo. 12; and g Ed. 2, the 


the ſame writ, ſhall give day to the parties to appear there at the 


rcmands the. record, .and the youchce ſhall be commanded to anſwer 


to B. and then he ſhall have a writ to the ſheriff of the county 


By the /. 9 Ed, 2. the ſtatute of Glo. 12. is altered, ſo that the 


makes default, nonſuited. 2 Luft. 326. = 


court, the tenant may ſurmiſe, that execution is ſued againſt him, 


Vide 


* 
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tingency. 1 Co. 121. 3. Videpoſf, (K. 5, 6.) 
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Vid more concerning Voucher in Abatement, (I. 28. C 
(O.2.)—Eflates, (B.28.)—Garranty, (K. 2.) —Pledder, (2 v. i, 
Fide Admiralty, (E. £7 e's <2 (S. 1, Kc.) Iren, f 
8 „ reſcription, (E. 2.) af; | Yu 
Hide Parliament, (G. 1, &c.) Hy 
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. Wee 
(A) Utes; by the Common Law. 


AN uſe by the common law was a truſt repoſed in him who had 

the eſtate of the land, that egſui gue iſe might take the profits 
Co. L. 212.b, 2 Leo. 15. 1 And. 318. | 
And was not iſſuing out of the land, but collateral to it, and an. 
nexed in privity to the eſtate of the land, and the perſon of hin 
who had the eſtate. Co. L. 272. l. 1 Co. 121. b. | 

And therefore no remedy by action, or otherwiſe, was given for 
it by the common law. 1 And. 318. | 

All uſes were in ee, in poſſeſſion, reverſion, or remainder, ot 
in contingency, which by poſſibility might come in + upon a con- 


And to every uſe there were two incidents inſeparable, vis. 1. U” 
Confidence in the perfon, expreſs or implied, 2. Privity in eſlate, I; 
expreſs or implied. 1 Co. 121. 6. 2 

So all inheritances local, as lands, rents in fe, liberties, and my 0! 
franchiſes viſible and local, may be conveyed to an uſe. Jon. 127. Ney, 


Liberty of retorna breviem. Jon. 118. who h; 
So an advowſon in gro, common for ſo many cattle. Jon, * oth 
res. © f ul ſeit 


But perſonal inheritances, which have no relation to lands or they h 
hereditaments local, cannot be conveyed to an uſe. For. 12). . © 
As an annuity, office of truſt which requires perſonal ſervice, ¶ the uſ 


a way, authority, Cc. Jon. 127, uſe. 

* Uſes at the common law were, in fome reſpects, as chatteh; WW Ani 

for they paſſed by deviſe. 1 Co. 121. Vide Deviſe, (A.) tpate 

So they paſſed by a grant of all hereditaments ; for it was a de- An 
ſcendible inheritance. Al. 14, 15. | ES. ecutio! 
A feoffment by tenant in tail, of an uſe, gave an eſtate only for Ane 

his own life. Mo. 39. dtame 


So by the common law an uſe, though ſuſpended, might be de- An 
viſed ; as if A. and three others were ſeiled to the uſe of A., though u well 
asto a fourth part, the uſe was ſuſpended, yet A. might deriſe e 4 


whole; 


% 
chole ; for when he dies, his art, as to the poſſeſſion, goes to 
te ſurvivors. 1 Leo. 257. Fide Deviſe, (A.) Rs 
go if ſeoffees to an uſe were diſſeiſed, cui que uſe might deviſe, 
hat the ſeulſces enter and convey to B. I Leo. 257. 

7 1 K. 2. 9. enlarged by the ,. 4 H. 4. 7 and explained by the 
„ 11 H. 6. 3. an action was given to the diſſeifee, againſt the 
ror of the profits, who was ceſiui gue w/e. 1 Co, 123. a. 


And though by thoſe ſtatutes it was enacted, that the writ | 


2ozinſt the pernor ſhould not abate for non-lenure, by equity it was 
ctended, that it ſhould not abate by plea of joint-tenancy, or diſ- 
claimer. 1 Co. 131. a. | 55 | 
80 by the . 1 H. 7, I. a formedon was given againſt the pernor 
the profits, 


And this extends to a fire facias to execute an eftate-tail in re. | 


mainder, 1 Co. 13 1. 6. — | | 
By theft. 4 H. 7. 17. and 19 H. 7. 15, feoffments to uſes are 
le void, which defraud the lord of wards, reliefs, heriots, 
purchaſes made by their villeins, &c. or others, of their execu- 


ons. 


ſeolfees. R. 1 And. 29. | 
$0 againſt a diſſeiſor of his feoffees. 1 Co. 131.8. 


$0 grants of rent by cefui que 1e are confirmed. 1 Co, 131. * 


Executions by egit. 1 Co. 131. . 


Grants, or feoffments by him after a conveyance to him by the 


liſciſor of his feoffees. 1 Co. 131. 3. 


(B. 1.) Sinte the Statute 27 H. 8. 10. 
BU to avoid miſchief by ſubtle and clandeftine uſes, the ,. 27 


H. 8. 10. enacts, that where any perſons ſhall be ſeiſed of any 


lands, or other hereditaments, to the uſe, confidence, or truſt of 
ary other, by reaſon of any bargain, fale, feoffment, fine, reco- 
ery, covenant, agreement, will, or otherwiſe, all fuch perſons 
who have ſuch uſe, confidence, or truſt in fee, tail, for life, years, 


or otherwiſe, or in reverter or remainder, ſhall be adjudged in law- 


ful ſeiſin and poſſeſſion of the ſame lands, c. in ſuch like eſtates as 


they had or ſhalt haye in the uſe, He.; and the eſtate, poſſeffion, 


vc, of him feiſed to the uſe, ſhall be adjudged in him that hath 
7 uſe, after ſuch quality, form, and condition as he had in the 
* | 75 5 


And therefore, by this ſtatute, all uſes were intended to be ex- 
lrpated, 1 Co. 125. | bo | 
And the means, intended for the extirpation of uſes, was the ex- 
teution of the poſſeſſion to the uſe. | | 
And therefore in all conveyances of lands, tenerfients, or here- 
utaments to the poſſefſion, ſtiall be executed to the uſe. 
And this where the uſe is created of a rent fince the ſtatute, 
ts well as of a rent in offe beſare. R. Dy. 363. l. Bend. pl. 299. 
And. Fl, 52. \ 2 ES: : 


And to avoid miſchiefs by ſecret conveyances to an uſe, by the 


And by the ft 1R. 3. 1. which was more general, all feoffments, 
rants, Oc. by cęſſui que uſe are confirmed againſt him and his 
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USE 8. 


. 2. ) What Uſes iro executed by the Statute, = 


But to every uſe executed within this ſtatute four ching * 
coneur, viz. 1. A perſon ſeiſed to the uſe. 2. Ceftui guiſe 
ge. 3. An uſe in eſe. 4. Transferring of the eſtate out of which 

the uſes ariſe to the cgſui gue uſe, 1 Co. 126. a, 136; a, 

And therefore, if the eſtate of the feoffees was deveſted hy di. 
ſeiſin, or alienation, to ſuch as could not be ſeiſed to the firſt uſe, 
thoſe uſes cannot be executed till re-entry of the Feaffees, or recs- 
very by them. 1 Co. 126. 

And if their entry or action was barred, they can never be eu 

cuted. 1 Co. 126. 3. 

So if cgſtui que uſe had made a feaffment, the right to the ue 
cannot be executed till re-entry by the ſeoffees. 1 Co. 126, 4. 

So a future or contingent uſe cannot be executed til i it come 
in eſſe, 1 Co. 126. a. 136. a. ä 

For all uſes in + are executed immediately, and who the cop. 
tingency happens, a poſſibility of entry, or 70 ſcintilla jurit w 
mains in the feoffees, which will ſerve Tack ture uſe, 1 Co 
129.6. 130. b. Dy. 340. b. 

So no uſe ſhall. be executed, which is limited contrary to the 
rule of the common law; as if it is limited to A. for years, 1 
mainder to the right heirs of B., for a freehold cannot be in al 
ance, K. 1 Co. 130. 

Or if an uſe in remainder is contingent, -and the tian el 
tate fails before the contingency ys, 1 Co. 130. Vi 
Eſtates, (B. 13, Kc.) 

Or if an uſe is limited in tail, with a proviſo that he ſhould 
ſuffer a recovery, c. which i is repugnant, 1 Co. 130. 4. 138.4 
Vide Condition, (D. 5. ) 

If an uſe i is limited to the heirs of B. and no particular eſtate 
to ſupport it in the mean time, N. 4 Mod, 1 54. Ca. Parl. 10k 
Vide Eſtates, (B. 13, &c.) 

So where a term for years is granted to the uſe of another, the 
uſe cannot be executed by the ſtatute z for the grantee is not ſeiſed, 
Dy. 369. a. 1 And. 294, 

So if a termor makes a leaſe for a leſs number of years, and af 
terwards grants the reverſion of the term, nothin 255 without 
attornment; for the uſe cannot be executed 55 tute, 
though it was upon a valuabie conſideration. 217, 


232. 
(00 pow raiſed, 


SES are raiſed by tranſmutation of the poſſeſſion ; as upon 3 
fine, feoffment, common recovery, c. Co. L. 271. 6. 
Or out of the eſtate of the owner of the land; as by bargain and 
fale. Co. L. 271. l. Vide Bargain and Sale, (B. 1, &c.) 
By covenant, upon good conſideration, to ſtand ſeiſed, &t 
Co. L. 271. 6. Vide Covenant, (G. I, &c.) 


6. S. being ſeiſed in fee of lands, in conſideration of a me- 
__ to be had, between him and 4. S. by indenture, have 


Wo | : 
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imſelf on the one part, and the faid A. S. and IW. S. on the other, 

"es, grants, enfeoffs, aliens, and confirms to A. S. and . 5. 


"ſe of the ſaid A. S. for life, remainder to the heirs of her body 
begotten by the ſaid G. S, who covenants that the lands ſhall re- 
main to the ſaid uſes; this is a covenant to ſtand ſeiſed to uſes. 
2 Will. 22.* | 7g 8 E 


W K 


Macen him and C. K., bargained and ſold the faid lands to C. K. 


id parties, granted, releaſed, and confirmed to the ſaid C. N., 
fter the death of him the ſaid T. K. all that, c. with ſeveral li- 
nitations over; this was held to operate as a covenant to ſtand 
aſed to uſes. 2 Wilſ. 75. | BEL 

80 by will; for a man may deviſe lands to the uſe of another. 
. 1 Leo. 253, 4. Vide Deviſe, (I.) N IF 


id Bargain and Sale, (B. 3.) 


p D) How declared. 
the (D. 1.) What ſhall be a ſufficient Deed for it. 
5 N uſe cannot be declared by parol without deed or other 


nd ſeiſed, c. is not good without deed. 75 ide Bargain and 

ale, (B. 4.) Covenam, (G. f.) 

So the uſe of a fine, recovery, or feoffment, cannot ariſe to a 

iger by parol, except in ſpecial caſes, | 

do a fine upon grant and render cannot be averred to be to ano- 

er uſe than it imports, without writing. 2 Co. 75, 76. a. 

So a fine of a rent cannot be declared to the uſe of a ſtranger 

thout a deed. R. 2 Rol. 788. J. 27. : 

And now by the /. 29 Car. 2. all declarations of truſt of any 

ds ſhall be manifeſted and proved by writing, figned by the 

ty having power to declare ſuch truſt, ' 

And therefore an abſolute deviſe to A. ſhall not be averred to 

_ upon truſt for a ſuperſtitious uſe. R. 1 Sal. 162. Vide 
„ . 2.) 

* hut a deed indented, or poll, precedent to the fine, recovery, 

1s ſufficient to declare the uſes thereof. 

So if a man makes a feoffment to the uſe of ſuch perſon, and for 
h eſtate, as he ſhall declare by his will, his will is ſufficient to 
ne the uſes, ' Co. L. fil, 11% 10g © 
v0 if a deviſe be to B. to the ufe of D. the will is ſufficient t 
* the uſe. Mo. 107. Poph. 4. 2 Vent. 312. Vide poſt, 

» 8, ; 4 : 
If the deviſe is to H. and B. and their heirs, to the uſe and in- 
Gr, t that they permit G. to take the profits for his life, and, after 


death, that they ſtand ſeiſed to the uſe of the heirs of the 


nor- of C. it will be a uſe executed in G. in tail. R. Lit. 824- 
cen 679. | | | 


nel | 8 


and their aſſigns, lands then in his own poſſeſſion, habendam to the 
80 where T. K., being ſeifed in fee of lands by leaſe made be- 
for a year, and by releaſe dated the next day, made between the 


But an uſe cannot be raiſed upon an uſe. 1 1 6. 148. 


writing; and therefore a bargain and ſale, or covenant to 


445 


2 
3 
4 
; 


So if a lord of a manor releaſes to his. copyholder and his ben 


upon conditi 


ſuch uſes, it is fafficient to declare the uſes ; for it is a deed pd 
RN. 4 Mod. 264. 267. 


averment ſhall be admitted that it was to other uſes. Ca. 7 


- Incumbrance, it ſhall not be avoided by ſuch ſubſequent * 


| U.,S-:E 8. | 
Bo if a man deviſes land by his will, and afterwards mai; 
feoffment to the uſe of ſuch perſons, and for ſuch eſtates, x K 
has declared by his will, though the feoffment is a counternay; 
the will, yet it is ſufficient to declare the uſes of the feofmat 
R. Mo. 786. 3 Ca. Ch. 100. | | 


to the uſe of B. this releaſe is ſufficient to declare the uſe; fv 
rent might be reſerved upon it. R. 2 Rel. 788. l. 35. 
| So if a man covenants to make an aſſurance by fine; ſeoſſ 
c. which ſhall be to the ſame uſes, a fine, Oc. afterwards, wi 
out a new agreement, ſhall be to the uſes of the covenant ; tho 
by the deed in which the covenant is, it was to B. and his ho 
*. and the feoffment or fine is to him and his ha 
generally, which imports an abſolute eſtate. R. Cro. El. 300, 
So if there be a deed between an huſband of the one part, 1 
his wife of the other part, agreeing that a fine ſhall be leriel u 


So every writing which ſhews the agreement and intent of t 
parties. 4 Mod. 264. Ca. Parl. 145. 1 
As a covenant to levy a fine of all his land, which for 24 an 
ſhall be to the uſe of B., and he afterwards levies a fine of 24 2 
of land only. Dub. 2 Rol. 791. l. 25, 

A deed, though it be afterwards eraſed, and the ſeals torn d 
by accident. Lut. 226. 

A deed of bargain and ſale, or feoffment, though no inrolma 

or livery enſues. 4 Mod, 264. 3 | 

So the uſes of a fine, E9c. may be declared by a deed ſubſequi 
to the fine. Dy. 136. 4. Cont. Gro. El. 218. R. acc. 9 Cul 
T5. a Mo. 192. R. 2 Rol. 782. G. 1 And. 125. 

And though a ſubſequent deed declares the intent of the partt 
to be, that a fine ſhall be levied to ſuch uſes, it is ſufficient, thoug 
it does not expreſsly ſay, that it was the intent at the time oft 
fine, &c. Semb cont, Mo. 192. | 3 

And though by the ft. 29 Car. 2. 3. it is enacted, that all 

clarat ions of truit, c. ſhall be manifeſted in writing, yet u 
2 truſis may be declared by a ſubſequent deed by the „. 40 

n. 16. By 

So there may be an information ſor the diſcovery of a tut 
parol to ſuperſtitious uſes ; for the ff. 29 Car. 2. does not bindt 
king. R. 1 Sal. 162. 5 a 

80 if a deed be to declare the uſe of a fine, which varies in ſ 
circumſtances, yet it ſhall be to the ſame uſes by conſtructio 
law, if nothing appears that it was to another intent. Ca. Be 
c | | 

So if the uſe of a fine be declared by a deed precedent, 
agrees in time, parties, quantities, and other circumſtances 


144. R. 5 Co. 26. b. ä 5 
But if the feoffor, conuſor, c. after the fine, Qc. and bed 
a ſubſequent deed to declare the uſes, makes any mean elle 


tion, without proof that the fine was intended to the ſame uſes. 
0 Go. $1465 x; 3 7 1 
5 FA if the declaration of uſes be by deed ſubſequent, the fine 
may be averred to be to other uſes. R. 9 Co. 11. 4. Ca. Harl. 144. 
So if it be by deed precedent, where the fine varies, in time, 
number of 2cres, or other circumſtances, from the deed. R. 2 
Cru. 29. 5 Co. 26. b. Mo. 723. 3 
80 if there he a precedent deed to declare the uſes of a fine, Ec. 
and it varies in quantity of acres, any of the parties, time of levy- 
ing, or like circumſtances, it may be averred by parel to be to the 
lame uſes. R. 2 Co. 76. a. 5 EE | | 
If the deed be, that a fine ſhall be levied to four perſons, and 
two die, and it is levied to the ſurvivors, it ſhall be to the ſame 
uſes, R. 2 Rol. 799. l.-25; | 
80 if a common recovery be ſuffered a Mich, and by inden- 
ture 14 Nov. it is declared, that all recoveries hereafter to be ſuf- 
ſered ſhall he to ſuch uſes ; this is not ſufficient to lead the uſes of 
a recovery. before, in the ſame term, (though all the term in law is 
but one day,) without au averment that ſuch was the intent. 
F. 2 Rol. 799. l. 10. Cn | | 
The declaration of a uſe is but the direction of a truſt. Ao. 
bio. | | 
And ſuch writing, words, or circumſtances, as manifeſt the in- 
nt and mind of the feoffor, are a ſufficient declaration of a uſe. 
Me, 610. Vide poſt, (L. 3.) ER | 
As if upon a feoffment to A. and B. they by another deed agree, 
that after 100 years the feoffor and his heirs ſhall have it again; 
us is ſufficient to declare the uſe to the feoffor after 100 years. 
. Mo, 7 | | 
"I [If a father, tenant for life, and ſon in tail, with remainders 
"cr, on an advantageons marriage for his ſon an infant, join in ex- 
wing articles, whereby the father covenants that, after the ſon's 
ning of age, they will join in fine and recovery of the eſtate to 
livers uſes, and they accordingly join in fuch fine and recovery; 
e ſon's executing theſe articles is not ſufficient to declare the 
- of 2 and recovery. Nightingale v. Earl Ferrers, IM. 1733. 
„V. 206. | - . 


ny D. 2.) To what Uſe it ſhall be, che there is no Declaration. | 


If a fine is levied, and no uſe declared nor conſideration paid, it 
all be to the uſe of the conuſor. 2 Rol. 781. J. 42. 8 
do if a common recovery is ſuffered, it ſhall be to the uſe of kim 
o ſuffers the recovery. Dy. 146. J. 2 Nol. 781. J. 40. 789. 
„„ A 
lnce the /i. gui emptores terrarum, a feoffment, without a 
declared or conſideration paid, ſhall be to the uſe of the ſeoffor. 
fi, 781. J. 35. K. Dy. 146. b, Acc. 2 Lev. 77. 
Though tenant for life, and he in remainder in tail, join in 2 
d be ment to H. and his heirs, to make him a tenaut to the racite. 
eſtate 
; deci 5 | | : Or 


: perſon in rerum natura. 


. J. 35. Hol. 58. 


— 


Us E s. i 
Or if teriant for life ſurrenders to him in remainder in tail, i 


make him tenant to the ＋ R. Hal. 359. ST 
Or tenant in tail levies a fine to A. and his heirs for ſuch-an in- 
tent, and ſeven years after ſuſfers a recovery without declaring the 
1 —T LIC ER? 1 
And it ſhall be to A. #nd his heirs till the recovery, withou 
any uſe declared by the ff, 29 Car. 2. 3. for the intent appeanhy 
the voucher. N. Eg. R. 17. . 8 
And a fine, recovery, or feoffment, fhall be to the we of the 
feoffor, &c. in the ſame plight, and for the ſame eſtate, as he had 
before; as if two jointenants levy a fine, Ec. it ſhall be to their up 
jointly. 2 Co. - a. 1 2 ern 5 
If tenant for life 


and he in reverſion levy a fine, it ſhall be to 
the one life, to the other in fee. 2 Co. 58. as | 

So if he ſuffers a recovery. R. Pal. 405. Lat. 82. Noy.n, 

So if the owner of the land and a ftranger join in a fine, the uſe 
arifes wholly to the owner, and nothing to the "ſtranger, 2 (. 
58. 6. R. 2 Rol. 789. J. 50. e btn 

So if huſband and wife, of the wife's land, it ariſes wholly u 
the wife. R. 2 Co. 58. 6. Vide Baron and Feme, (G. 1.) 

So if the uſe declared is void or impoſſible; it ſhall be to the uſ 
of the feoffor; as a feoffment to the uſe of A. and there is no ſuch 
Dal. 112. i 

S0 a fine ſur grant and render, if the ufes upon the render are 

roid in toto, ſhall be to the uſes to which the render is intended. 
Mo. 488.. 3 8285 n 

A. feoffment to the uſcs mentioned in ſuch an indenture, and 
there is no ſuch indenture, ſhall be to the uſe of the feoffor. Vl 
112. a | | Þy 
But if tenant in tail, remainder to himſelf in fee, levies a fine, 


without declaring the uſe, it ſhall be to himſelf in fee. 


So if tenant in tail, remainder to B. in fee, fuffers a recovery; 
without declaring the uſe, it ſhall be to him in fee; for he hads 
er to do it, and it ſhall be intended to that intent. Pol. 526: 


| wag | | 
Ke. P. 8 An. Ld. Altham and Angleſey. Eg. R. 16. 


And the uſe follows the nature of the land, fince the ., 27 . 
8. 10. as well as before. R. 1 Co. 127. 2 Co. 58. 2 Rol. 7e 
J. 26. | | 
And therefore the uſe of land of the nature of borough afl 
ſhall deſcend to the youngeſt ſon. 2 Rol. 780. l. 28. 

So if the land was of the nature of gavellind, he ſhall be afte 
wards ſeiſed in the fame manner; for the uſe follows the nature 
the land. 2 Rol. 780. J. 30. e | 

If the feoffor was ſeiſed of the land, as heir of the part of | 
mother. Co. L. 13. a. Vide Diſceni, (C. 6.) : 

So if an uſe be declared upon a contingency, the uſe in ti 


= 


mean time ſhall be to the feoffor, c. as if a man makes a feof 
ment, and declares that after a marriage between hin and A. 
| ſhall be to the uſe of him and his wife and to his heirs, the uſe 


to him and his heirs, as before, till the marriage. R. 2 Rol. 791 


BIR = _ 


80 if the feoffment be to the uſe of his will, or to the uſe of 
ſuch a perſon as he ſhall appoint by his will, the feoffees are ſeiſed 
to the uſe of the feoffor and his heirs in the mean time. Co. L. 
271. b. Pol. 58. 5 

So if the feoffment be to the uſe of ſuch a one for life, or fot 
years, Nc. the uſe of the inheritance ſhall be to the feoffor. Co. 
L. 271. b. | | 

0: to the uſe of A. for life, remainder to B. in tail, the uſe of 
the fee ſhall be to the feoffor. Pol. 58. | 

But if feoffees were ſeiſed to uſes, and before the ,. 27 H. 8. 10. 
had levied a fine or made a feoffment, Ec. the ſecond feoffees, hav- 
ing notice, _ be ſeiſed to the firſt uſes, Pl. Com. 351. a. 
1 G66 13 #9 > | | 

Though the'feoffment, c. was made to them upon a valuable 
confideration. PI, Com. 351. a. 3 Co. 81. | 

80 if they had not notice, where the feoffment was without con- 
ſderation. 3 Co. 8 1. . Pl. Com. 351. 

Or upon conſideration of blood, &c. and not for money. 3 
Co. 81. 3. 2 Rol. 779. J. 17. „ 

Though the feoffment was to cęſtui que uſe himſelf; as if the 
{coffment was to A. and his heirs gale of his body, remainder to 
B. in fee, and the ſeoffees enfeoff A. (being conuſant of the uſes) 
to the uſe of himſelf and the heirs of his body, and A. dies with- 
out heir male, his heir general ſhall be ſeiſed to the uſe of B. in fee. 

K. per all J. Kel, 93. 4. 2 Rol. 78 1. |. 25. 

So if A. covenants to ſtand ſeiſed to the uſe of himſelf for life, 
remainder to his ſon for life, with ſeveral remainders in tail, re- 
mainder to his right heirs, and after reciting the uſes, without 
conſideration grants his reverſion in fee to B. to the uſe of B. and 
his heirs, B. ſhall be ſeiſed to the firſt uſes, ſince the ff. 27 H. 
8. 10, as before, having notice, c. R. 2 Rol. 796. JI. 5. 

Vet where feoffees to an uſe make a feoffment to others, not 
having notice, upon a valuable conſideration, the ſecond feoffees 
are not ſeiſed to the firſt uſes. . 1 Co. 122. 6. — 

So if the feoffment was to three, of whom two were conuſant- | 
of the firſt uſes ; but the third was not. Per 2 J. Hob. 350. but 
the two conuſant ſhall anſwer in equity. Hob. 350. | 

So if the feoffment was to others, having notice, they are not- 
kiſed to the firſt uſes, where the firſt uſes were raiſed without 
conſideration, or upon conſideration of blood only. 3 Co. 81. 6. 
? Rol. 779. J. 22. e V 

So if the feoffment was to others, having notice, and expreſsly 
limited to their uſe, they are not ſeiſed to the firſt uſe. 

So a gift in tail ſhall be to the uſe of the donee, though no 
uſe or conſideration be expreſſed. Dy. 146. 2 Rol. 781.1. 47. 

A leaſe for life, or years, fhall be to the uſe of the leſſee. 
2 Kol. 781, J. 50. | | 

So an 1 of a leaſe ſhall be to the uſe of the aſſignee; 
for a conſideration is implied; as payment of rent to him in rever- 
on, H. R. 2 Rol. 781. J. 59. | 

Vor. VI- _ Gg | 80 
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So if part was expreſſed to be to the uſe of the grantee, and nc. 
thing {aid as to the other part, the whole ſhall be to the uſe of the 
grantee. R. 2 Rol. 782. J. 5. N > 

So if a fine ſur grant et render was to B. with a render to { in 
tail, and nothing ſaid of the fee, it was to the uſe of the conuſee, 
R. Mo. 46. 488. | | 

So if a recovery was to the intent they ſhould convey, it ſhould 
be to the uſe of the recoverors in the mean time. R. Mo. 103. 

So before the /f. quia emptores terrarum, a feoffment, without 
uſe or conſideration, was to the uſe of the feoffee in reſpe& of his 
tenure of the feoffor. Dy. 146. 

So a fine ſur grant et render, upon the acknowledgment, ſhallhe 
to the uſe of the conuſee, otherwiſe there can be no render, N. 


Mo. 488. Fg 


If the render be to A. for years, and then to the firſt, ſecond, 


Tc. ſons in tail, which remainders are void for want of a frechold, 
the uſes after the term to A. ſhall be to the conuſee. R. Mc, 
4866. . 9 ö 
So a deviſe to A. and his heirs generally ſhall be to the uſe of the 
ſee, and cannot be averred to be to another uſe. Semb. 1 K. 
162. Vide ante, (D. 1.) 

So a deviſe to A. and his heirs for the life of B. upon truſt to 
permit B. to take the profits for life, ſhall be a truſt, not an ui: 
executed in B. R. 2 Vent. 312. | 


D. 3.) To what, when different Declarations. 


If there be an indenture to declare the uſes of a fine, to be l. 
vied, and afterwards another agreement is made for the uſes of the 
ſame fine, by writing, as high or higher, the laſt agreement ſhall 
ſtand. 5 Co. 26. a. | 

As if there be an indenture to declare the uſes of a fine, and 
afterwards another indenture for the ſame purpoſe, the laſt inden- 
ture ſhall dire& the uſe. Mo. 107. R. that it may be averred to 
be to the uſe of the one indenture, or the other. 2 And. 46. 
If there be an indenture 29 Fan. to declare the uſe of a fine, 
and there be a deed 3% Fan. between huſband and wife, which 
declares other uſes, the fine ſhall be to the uſe of the laſt deed, 
where there was a variance between the fine and indenture 29 Jan. 
R. 4 Mod. 261. Ca. Parl. 145. EL 

Though the variance be, that it was levied before, as well a 
where it is after, the time directed by the deed. R. 4 Mod. 261. 
Ca. Parl. 145. 2 | 
Hut if a man by indenture covenants to make a mortgage, anc 
to lexy a fine to the uſe of the mortgagee, and before the fine in- 
groſſed, by another indenture agrees the fine ſhall be to the ſame 
uſe, with an addition, that the mortgagor ſhall take the profits 1! 
the mean time ; this laſt indenture does not revoke the firlt, though 
it neither recites nor mentions it, for both ſhall be taken as onc 
conveyance, N. 2 Rol. 793.1. 10, 85 
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80 if huſband and wife, tenants for life, and to the heirs of the 
huſband, make a mortgage with a proviſo, that upon payment 


of 100 pounds they re-enter, and that all fines, Ec. ſhall be 


to the mortgagee till payment, then to the huſband and. his heirs, 
and a fine was: levied, then the wife ſurvived and paid; the fine 
ſhall be conſtrued to be to her uſe, not to the uſe of the heir of the 
huſband. R. Cro. El. 744. . PN | 

So if a huſband and his wife, who has a jointure in the land, 
levy a fine in order to make a building leaſe, and that the wife 
ſhall have the reſerved rent for her jointure; this, being for a 
ſpccial purpoſe, does not extinguiſh her jointure, nor ſubjet it to 
a meſne charge made by the huſband between the jointure and leaſe. 
R. Skin. 238. e . 

So if a man ſeiſed to him, and the heirs of his body, remain- 
der to his right heirs, by leaſe and releaſe conveys to truſtees to 
the uſe of himſelf for life, remainder to truſtees to preſerve, c. 
to his intended wife for life, to his firſt and other ſons by her; then 
marries, has iſſue, ſuffers a recovery, and by deed declares the uſes 
to. be to A. c. to ſell, and out of the money to pay debts, and 
to pay the reſidue, or re-convey lands unſold to himſelf a heys, 
and A. conveys to B.; B. has no title, for the recovery inpres to 


the uſe of the ſettlement, and tenant in tail can convey a baſe fee, 
not void, but voidable by the iſſue in tail, Goodright v. Mead, 


7. 5 G. 3. 3 B. M. 1703] 
(D. 4.) To what, when the Declaration is not by all Parties. 5 


If two joint-tenants levy a fine, and only one declares the uſes, 
it will be good for a moiety only, except where the other's conſent 
to ſuch declaration is proved. Lat. 82. Pal. 405 'Noy, 77. 

So if tenant for life, remainder in tail, ſuffers a recovery, in 
which the remainder-man is vouched; if he does not join in the 


declaration of the uſes, he is not bound. Lat. 82. Pal. 405. 
Ney, 77. 8 5 | 


(E) Cho may be ſeiled to an Uſe. 
ALL 3 capable of taking by ſeoffment, may be ſcifed to 
(F) Cho not. 


UT no one can be ſeiſed to an uſe, who cannot execute an 

J eſtate to the uſe ; and therefore a donee in tail, before or ſince 

the f, 27 H. 8. 10. never can be ſeiſed to the uſe of another, Co. 

J. 19. 3. R. 2 Co. 78. a. R. 2 Rol. 780. J. 10. i5. 2 Cre: 
401. 3 Bul. 184. | Fog 


And if a gift be to him, habendum to him and the heirs of his 


body, to the uſe of him and his heirs, the uſe ſhall be rejected. 


? Cro, 401. Or it will rather be a limitation at common law, and 
„ „„ 


451 
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\ 


USES. 
not by way of uſe, and the word uſe ſhall be rejected. F. C/ 
Car. 231. 245- | 
| So no one can be ſeiſed to an uſe, againſt whom an attachment 


does not lie out of Chancery to compel the execution of the uſe 
and therefore a corporation cannot be ſeiſed"ta an uſe. 1 Co. 122. 


D. M. 9 W. z. Inter Jones and Moſeley. (Reported in Comput 


wy: * 8 7 
or the king. Mo. 374- | 

And therefore if a leſſee in truſt for B. is attainted for treaſon, 
whereby the term is forfeited, the king will not be ſubject to the 


' truſt. 2 Rol. 780. I. 5. Dub. Hard. 469. 


If A. to whom a bond, c. is given in truſt for B. becomes je 


de ſe, the king ſhall not be truſtee. Q, Hard. 176. 


So no one can be ſeiſed to an uſe who does not come in, in pri- 
vity of the eſtate ; as a difſeifor, abator, or intruder. 1 Co. 122. 
a. 139. b. EK : | | 

12 by the curteſy or in dower. 1 Co. 122. 8. 

So, if an uſe be to A. for life, remainder to B. and A. makes: 
feoffment to another, who has notice of the uſes, the feoffee ſhall 
not be ſeiſed to the firſt uſes; for he is not in, in privity of the 
eſtate of the feoffor ; but has another eſtate. 1 Co. 122. ö. 

So perſons, who claim paramount, &c. cannot be ſeiſed to an 
uſe; as a lord by eſcheat. 1 Co. 122. a. 139. 6. All. 14. 

The lord of a villein, or who enters for mortmain, or recovers in 
a ceſſavit. 1 Co. 122. 4. | 

an alien eannot be ſeiſed to an uſe. 1 Co. 133. a. 

Nor a perſon attainted. Ilid. 


(G) Tho map give or take an Uſe. 


T a corporation by bargain and ſale may ſell land; for they 
may give an uſe, though they fhall not be ſeiſed to an uſe 
Vide Bargain and Sale, (B. 3.) | | | 
So a fine to A. with a deed, which declares the uſes to the king, 
is ſufficient to paſs an eſtate to the king. 1 Leo. 33. 


(H) that Intereſt the Feoffee to Ale bas in 
. the Land. 


* 


EOFFE Es to uſe muſt be ſeiſed of the land, otherwiſe ther: 

can be no execution of their eſtate, ſeiſin, and poſſeſſion to 
ceſtui que uſe. Vide ante, (B. 1,2.) 

So if there be any future or contingent uſe, a ſufficient eſtate 


muſt remain in the feoffees to preſerve ſuch future uſe when it 


comes in Fa 1 Co. 129, 130. 137. 4. 
And if by diffeifin, or otherwiſe, the particular eſtate be put to 
a right, before the contingency happens, and the particular tenan! 
dies before entry,. the feoffees after his death may enter and revive 
the eſtate. R. 2 Rol. 797.1. 20. 40. Vide Eftates, (B. 13.) 
Or rather all the eſtate is taken out of the feoffees, to fupp!) 
the uſes veſted, or when they come in zfe. Pol. 385, Sc. 


.U 8 ES. 


But the feoffees are only organs or inſtruments to complete the 


conveyance, and their ſeiſin continues only for an inſtant. Pol, 393, 
And therefore the wife of the feoffee, c. ſhall not be endowed. 
So if the feoffee be attainted for treaſon or felony, committed 

before the feoffment, it ſhall not be forfeited to the king. Semb. 

cont, Mo. 196. | . 
So by the /. 27 H. 8. 10. all right, intereſt, Ec. of the feoffee 

himſelf to the eſtate is ſaved. ; 5 | 

And therefore, if a leaſe be to A. and B. in truſt for another, 
and afterwards a feoffment, fc, is made to A. and others of the 
lame land to uſes, the leaſe ſhall not be merged. R. Mo. 196. 

If a leſſee for years be made tenant of the freehold, and tenant 
to the precipe for a common recovery to an uſe, his term ſhall not 
be merged. N. 1 Sal. 241. Acc. 1 Vent. 195. 5 

If a leaſe for years be made by fine to the feoffee, by him who 
has a contingent uſe in remainder, it will be good; for no uſe re- 
mains in the feoffee ; and when the contingency happens, ſo much 
of the eſtate only ariſes to him, as is ſufficient to convey the uſe to 
him in remainder, and the leaſe is not diſturbed thereby. R. Pol. 


64. 66. 393. | | 
(1) Ulhat the Ceſtui que Uſe. 


Y the /. 27 H. 8. 10. ceſt ui que uſe is immediately ſeiſed and in 


Y actual poſſeſſion. Cro. El. 46. 
And therefore ſhall have aſſiſe, or treſpaſs againſt a ſtranger, 
before entry. R. Cro. El. 46, CS 


() Limitation of Uſes. 
(K.) What Conſideration will be ſufficient. 


O a limitation of uſes, upon a bargain and fale, or covenant 
to ſtand ſeiſed, there muſt be a ſuſſicient conſideration. 

What will be ſufficient, vide Bargain and Sale, (B. 11.) 

What upon a covenant, vide in Covenant, (G. 3, &c.) 

But in a conveyance which operates by tranſmutation of the 
poſſefſion, as a fine, feoffment, Ec. the will of the parties is ſuf- 
tctent without other conſideration ; and therefore, if a man in 
conſideration of blood, c. levies a fine to the uſe of B. his baſ- 
tard, it is ſufficient, in a fine, to raiſe the uſes to B. though he 
Wa a baſtard. 2 Rol. 791. J. 15. 3 0 1 

If a man in conſideration of marriage levies a fine, or makes a 
ſeoffment to the uſe of A. and B. Cc. the uſe will anſe, though 
the marriage does not take effect. R. Mo. 102. R. 2 Rol. 792. 


40. R. 1 Leo. 138. 


If a man in conſideration of 1000. paid by B. makes a feoffment | 
lo him, to the uſe of him and C. it is ſufficient to raiſe a uſe to 


3 though the whole conſideration was given by B. 2 Rol. 791. 
is by | 


It 
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Virus 
If a man upon a feoffment, Qc. declares the uſe to the feoffee, 
the uſe ſhall be to him; though no confideration, and the feoffor 
afterwards occupies for many years. R. 1 And. 57. Bend. yl. 20 


— _ 
1 


(K. 2.) To whom an Uſe limited ſhall ariſe. 


If a man covenants with B. upon ſuch an act to ſtand ſeiſed to 
B. and his heirs, and B. dies before the a& performed, the vſe 
ariſes to the heir. R. 2 Rol. 794. l. 45. Dub. Mo. 548. 

If the limitation is to A. and ſuch wife as he ſhall take, and he 

afterwards marries, the uſe may well arife to ſuch wife, K. yer 3 
J. Dy. cont. Mo. 96. D. Mo. 377. 
If a feoffment is declared by another deed to be to the intent that, 
after feoffee has enjoyed for 100 years, the feoffor and his heirs may 
enter; this amounts to a declaration of uſes to him and his heirs, 
and after 100 years the heir may enter. R. Mo, 722. 

If a deviſe be to A. and his heirs upon a contingency, the deri. 
ſor dies, the contingency happens after the death of A. his heirs 
ſhall take. Jon. 59. 

If a feoffment be to the uſe of A. for life, remainder to B. in 
fee; if A. refuſes, the uſe ſhall be to the remainder-man imme- 
diately. R. 1 Co. 154.6. | ; 

So if a man covenants to ftand ſeiſed to the uſe of B. for 2, 
years, and after the determination of the term to A. if the term 
does not ariſe for want of a good confideration, A. ſhall take im- 
mediately. R. 1 Co. 152. 3. Mo. 195. | 

But generally where a man raiſes an uſe by a covenant to ſtand 
ſeiſed, if the eſtate of one is void for want of a good conſideration, 
he in remainder ſhall not take immediately ; for each eſtate ariſcs 
upon its own proper conſideration ; as if a man covenants to be 
ſeiſed to the uſe of B. for life, and after his death in conſideration 
of 100). to A. in fee; if B. refuſes, or his eſtate is void, A. ſhall 
not have it till his death. R. 1 Co. 154. 6b. 3 

So if the covenant be to the uſe of B. for 24 years, and aſter the 
end of thoſe years to A. if the eſtate for years is void, A. ſhall not 
take till the 24 years are expired. R. 1 Co. 154. b. 1 Leo. 195. 

To the uſe of B. till his age of 21 years, and after ſuch age t 
A. if B. dies, A. ſhall not take till B. would have attained his age 
of 21 years. 1 Leo. 195. 


(K. z.) When it ſhall ariſe by the Feoffment, Qc. or by a ſubſe 
go | quent Deed. | 
If a man makes a feoffment to the uſe of ſuch perſon as he by 


his will ſhall appoint, the uſe ariſes by the feoffment, and the vil 
is only declaratory. Co. L.271.b. KR. 6 Co. 17, 18. Mo. 280 


567. 1 Bul. 200. Vide Deviſe, (O.) ” 


And if he deviſes the land by his will, it will be à ſufficient di- 
rection of the uſes. Dub. Mo. 476. 5 ; 
But if the feoffment be to the uſe of his will, or to perform hi 
will, the uſes are raiſed by the will and not by the feoffment. Lo. 
L. 271.6. R. Mo. 280. Dub. Mo. 476. R. 6 Co. 18. 4. 


80 
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So if the 0 be to the uſe of ſuch perſon, and for ſuch eſ- 
tate, as be ſball by his will appoint, and he deviſes the land by his 
will without reference to his power, where he has authority to de- 
viſe, as well as to diſpoſe by declaration of the uſes of the feoff- 
ment, the eſtate paſſes by his will. N. 6 Co. 18. a. Ma. 280. 


567. 1 And. 246. 

(K. 4.) When it ſhall ariſe upon a « Condition, Se. 1 
If A. tenant in tail, conveys to B. and his heirs, who re- conveys 

10 A. and his heirs upon condition of entry, if A. does not pay 


zool. at ſuch a day, which was intended as a ſecurity for the ſaid 
bs and intereſt, and afterwards A. ſuffers a recovery, and deviſes 


to D. the recovery operates upon the eſtate re-conveyed to A. in 


fee, not upon the eſtate to B. R. 1 Ch. K. 97. 
But if an uſe is limited upon an impoſſibility, it ſhall never wiſe; ; 
asif a man covenants to ſtand ſeiſed to the uſe of B. after the end 


of the term which A. has in the fame land; if A. has not any term, 


the uſe ſhall never ariſe to B. 1 Leo. 195. | 
So if an uſe be limited upon a contingency, which never h 
pens, it will be void; as if it is to A. if all his brothers and their 


ies die, and one brother leaves iſſue. R. 2 Lev. 1 57. 


So if an uſe be limited to A. and ſuch wife as he ſhall aſterwards 


marry, for their lives, the wife, he ſhall afterwards marry, ſhall 
not take ; for ſhe cannot take jointly with her huſband, as * 


words import. R. 1 And. 42. 
So an uſe will not ariſe by implication. Semb. Pol. 94. 
As if an eſtate be to A. for life, and after the death of A. and . 


to C., no uſe ariſes to B. by implication. Hol. 94. 
(K. 5.) What ſhall be a ſettled Uſe. 


=_ 
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All uſes are in fe in poſſeſſion, remainder, or den, or in Fide Eflates, 


contingency. 1 Co. 121. . 

If the uſe is raiſed by the feoſſment, c. and veſts in a certain 
perſon, this will be a ſettled uſe. 

Though the conſideration of the feoffment was fortuitous; as if 
a man covenants in conſideration of a marriage with B. to make an 
aſſurance to the uſe of himſelf and B. c. and afterwards makes a 
frolfſment and levies a fine to the ſame uſes, B. takes an eſtate, 
though the marriage does take effect. R. 2 Rol. 792. J. 40. 
Lide ante, (K. 1.) | 


(K. 6.) What a contingent Uſe. 


I8.) 


But if a man levies a fine of the manors of A. and B. viz, of A, 


to the purchaſor and his heirs, of B. as a collateral ſecurity for the 
purchaſe, viz. to himſelf and his heirs, till the manor of A. be 


cited, and, after eviction, to the purchaſor and his heirs, the 


uſe to the purchaſor i 1s contingent, and does not veſt till eviction. 
K. 2 Rol. 792. J. 30. 
If grantor of a rent of 200. for ſecurity of payment levies a fine 


to the uſe, that, if the rent be in arrear, the grantee may enter, 


it 


(B. 16, 17, 
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if 100. payable at Michaelmas is in arrear, he may enter; for th, 


whole is in atrear, when any part is not paid at the day. . 


Rol. 799. J. 35. 5 : 
But if the fine is to the uſe, that, if the rent be in arrear, an 


the diftreſs for it replevied, the grantee may enter ; and for rent 


in arrear before the fine there is a diſtreſs after the fine, and it i 


replevied, the grantee cannot enter. R. 2 Rol. 800. I. 10. 

So if a bargainee covenants upon payment of ſo much money t 
ſtand ſeiſed, c. the uſe does not ariſe upon tender and reful, 
without actual payment. R. Mo. 3 5. 


(K. 7.) A ſpringing or reſulting Uſe, 


Vide 8 If a fine, feoffment, Qc. be to another without conſideration 
tory Deviſe, or no uſe is declared, it ſhall be to the uſe of the feoffor, &. 
in Deviſe. V ide ante, (D. 2.) 


(N. 16.) 


And though lands be comprehended in the general {weeping 
clauſe of a deed of ſettlement (to certain uſes), yet, if no uſe be 
declared of them, they deſcend to the heir. Cop. 9.“ 

But a declaration of uſes not in writing will rebut the reſulin; 
uſe to the conu/or of a fine, in favour of the conuſce. Doug. 26. 

If it be by one ſeiſed to other uſes, and without valuable conl- 
deration, or upon valuable conſideration with notice of the fyrmer 


uſes, it ſhall be to the firſt uſes. ide ante, (D. 2.) 


If a fine, feoffment, Ic. be to another upon valuable conſiders 
tion, the uſe reſults to the feoffee, E&c. 

So if a man makes a feoffment, c. and declares the uſe to hin- 
ſelf and A. his wife after their marriage, the uſe will well ariſe ty 
A. upon ſuch contingency, viz. that the marriage ſhall take & 
fect ; for till the marriage the uſe reſults to the feoffor and hi 
heirs. R. 2 Rol. 791, J. 35. | | 

So if a man covenants, in conſideration of his marriage with 4 
to ſtand ſeiſed to the uſe of himſelf and A, till marriage, the uſe 
does not ariſe, R. 2 Rol. 792. J. 50. Vide Covenant, (G. 5. 

If a man coyenants to ſtand ſeiſed after his death, the uſe reſult 
to the covenantor for life, and does not ariſe to the uſes limited til 
his death. Semb. 1 Co. 154. 6. 2 Lev. 77, 

So if he covenants to ſtand ſeiſed after ſo many years, or after 
any other contingency. 2 Leo, 195. Pol. 65. : 

So if a feoffment be to the uſe of the right heirs of B. after li 
death, the uſe ariſes after the death of B, to his right heirs, and 
in the interim to the feoffor. Semb. 1 Sal. 235. 

Or to the uſe of C. after the deaths of A. and B. Pol. 59. 
65. 95. | 

80 zit he covenants to ſtand ſeiſed to the uſe of his mother in 
fee, if he himſelf dies without iſſue; for the contingency happens 
upon his death. Pol. 530. | i 

If A. ſettles an eſtate to the uſe of B. after the death of bin 
and his wife without iſſue, if the wife dies without iſſue, liring 
A. the uſe to B. will be good; for the uſe reſults to B. during hi 


lite. 2 Fer. $72.- i 


ban! 
1s eit 
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If A. makes a feoffment to the uſe of himſelf for life, and then 
to B. his intended wife, till their ſon attains the age of 21 years, 
and afterwards to B. for ſo long time as ſhe continues ſole ; if 
4, dies without iſſue, B. ſhall have it for her life. R. Dy. 300. 6. 

0. 15. | | ] 

3 eſtate does not ariſe by way of a ſpringing uſe, after a 
death without iſſue. R. Skin. 352. | | 

So if huſband and wife, ſeiſed in right of the wife, levy a fine 


to the uſe of the heirs of the body of the huſband upon his wife 


begotten ; the uſe does not ariſe to the heirs of the body of the 
huiband, after the death of huſband aud wife, as a ſpringing uſe. 


R. 4 Mod. 153. Ca. Parl. 105. 
So an uſe does not ariſe by implication to the huſband for his 


lle; for there can be no uſe by implication, but to the perſon who 


had the uſe before, and this was the wife only, R. 4 Mod. 154. 
Ca. Parl. 105. | 

So if there be a preſent limitation of a uſe, which the egſtui que 
yſe cannot take in preſent, it ſhall not ariſe to him, as a ſpringing 
uſe in futuro 5 as if a fine, Sc. be to the uſe of the right heirs 
of B. who is alive, the uſe ſhall never ariſe to his right heirs, 
1 Sal. 225. | | 

"If _ ſeiſed in fee of lands in A., and feme ſeiſed in fee 
cf lands in C., before marriage, ſettle the whole to the baron for 


* 


life, remainder to the feme for life, remainder to the children of 


the marriage for ſueh eſtates, Qc. as the feme ſhall appoint, and 
for want of ſuch appointment, to tlie children equally, and their 
heirs, as tenants in common; and for want of ſuch iſſue, to ſuch 
perſons and uſes as the feme ſhall appoint; aud for want of ſuch 
appointment, as to the lands in C., to the heirs of the feme, and 
38 to the lands in A. to the heirs of the baron; if the baron die, 
laving one fon only, and the feme appoint the whole to him by 
her will; but if he die without iſſue, and under 21, the whole to 
rangers ; then if the ſon die under age and without iſſue, this 
is either a good appoiutment, or, if it be not, it is a good exccu- 
tory deviſe of the feme's reſulting ute in the lands in C.; but if 
the appointment be bad, the heir, on the part of rhe baron, has 
EY CS OF | 


(L) Ales, how deſtroyed. 
(L. 1.) By Feoſfment, Oe. 
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1 * every uſe there are two incidents inſeparable; priv ity in eſ- Fide pr, 
tate, expreſſed or implied; and confidence in the perſon, (J. 6. 


expreſs or implied. 1 Co. 121. b. 
And therefore a feoffment, upon valuable conſideration with- 
out notice, deſtroys the uſes. Ville ante, (D. 2.) 


So a diſſeiſin, or entry, c. by ſuch as cannot ſtand feiſeg to 


ues, Vide ante, (F.) | 
So by deſtruction or merger of the particular eſtate before tlie 
contingency happens, the contingent uſes in remainder will be 
; 17 p  _defſlroyed 
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 #flate, (B. 15.) 


8. | | 
_ deſtroyed or defeated. Semb. Dy. 340. 1 And. 314. V's, 


So if a man raiſes an uſe by covenant, Cc. 

So if he covenants to be ſeiſed to the uſe of B. in conſideratio; 
of marriage with his daughter, and before the marriage B. gi; 
ſeiſes the covenantor, and makes a feoffment, and then the co. 
venantor re- enters, and the marriage takes effect, the uſes wer 


deſtroyed by the feoftment. R. 1 Co. 174. b. 


So if a man covenants to ſtand ſeiſed to him and his heirs til 


the marriage of his ſon, and then to himſelf for life, then to the 


ſon for life, remainder to the wife and the iſſue of ſuch marriage, 
and before the marriage deviſes the land, this prevents the uſe 


_ arifing. Semb. Mo. 733. 


So if a man covenants to ſtand ſeiſed to the uſe of his ſon fo 


life, and afterwards to ſuch wife as his ſon ſhall take, and before 


his ſon's marriage makes a leaſe for years, and then the maria: 
takes effect, the leaſe is a revocation of the uſes upon the com. 
nant during the term; for the wife ſhall take ſubject to the leaſe 
which was made by the covenantor before the contingency, . 
2 Rol. 793. l. 30. R. cont. 2 Cro. 169. 

So if he makes a leaſe to commence at a future day, Du, 
2 Rol. 794. J. 10. © | 

So if there be a fine of the manor of B. to A. and his heir, 
and of the manor of C. to the conuſor till eviction of the manor 
of B. by his wife, and then to A. and his heirs, and A. makes a 
feoffment of the manor of B. before eviction, which afterwards 
happens, ſuch feoffment deſtroys the contingent uſe of the manor 


of C. Dub. 2 Rol. 795. l. 40. 


So if the conuſor was attainted of treaſon before the eviction, 
the contingent uſe of the manor of C. is deſtroyed. R. Mo. 37 
But if a covenantor to uſes grants his reverſion in fee to au- 
ther, who has notice of the former uſes, this does not deſtroy th: 
uſes ; for the grantee ſhall be ſeiſed to the firſt uſes. R. 2 Rol.796. 


I. 5. Vide ante, (D. 2.) 


So a deviſe of a rent, annuities, Ic. out of the land, by the cv 
venantor, before the contingent ules ariſe, does not deſtroy them. 


Semb. Mo. 733. | | 
So if an uſe be to A. for life, remainder to others, &c. a feof 


ment or other act by A. does not deſtroy the ſubſequent uſes (ei- 


cept where the particular eſtate is deſtroyed) where the contingent 
uſes in remainder depending upon it are not veſted. J 
£E/lates, (B. 13. 15.) | 
As if an uſe be to A. for life, remainder to his firſt ſon, and 
before his birth A. makes a leaſe for years, the ſon, born aft 
ſhall avoid the leaſe after the death of A. 2 Rol. 794. J. 20. 
If an uſe be to the heirs male of B. by a ſecond wife, and the 
coyenantor dies, a fine by his heir does not deſtroy the uſs. 


2 Lev. 75, Vide paſt, (L. 6.) 
1 (L. 2 


It 1s 4 


| (L. 2.) By a Power of Revocation, 


G to eſtates raiſed by limitations of a uſe, a power of revocation (L. 2.) 
may be annexed, and it will not be dr ez to the eſtate; as if What ſhall 
i man covenants to ſtand ſeiſed to the uſe of himſelf for life, and an 
afterwards to his ſon in tail, with remainder over, proviſo, that 
it ſhall be lawful for him, during his life, to revoke thoſe uſes, and 
limit new'uſes. Co. L. 237. a. 3 Ca. Ch. 66. | 

8o if he makes a feoffment, or levies a fine, or ſuffers a reco- 
rery to the uſe of himſelf for life, with remainder, c. and adds 
ſuch a proviſo. R. Mo. 610. 5 . 

80 if he levies a fine, or fuffers a recovery to uſes, with a 
power of revocation, and afterwards, by indenture, revokes them, 
and limits new uſes with a power of revocation, this ſecond 
power is good; for the whole ſprings out of the recovery. K. 

2 Rel. 262. l. 35. Lane, 119. 25 ; | 

So the power of revocation may extend only to part of the uſes ; 

25 if a feoſſment be to the uſe of the feoffor for life, with divers 
remainders over, proviſo, that he may revoke the uſe to himſelf. 
for life, and limit it to another, and that the remainders ſhall 
land, it will be good. Semb. 2 Rol. 262. l. 30. 


It may extend to a revocation of contingent uſes, as well as uſes 
in e. Vide poſt, (L. 4.) 3 LOW 

do he may limit a power to a ſtranger to revoke. 1 Co. 174. 4. 

And any words which ſhew the intent of the party are ſufficient (I.. 3.) 
to create ſuch power of revocation ; as if it be ſaid, and if the ſaid By what 
A. ſhall make an you in fee or tail, fc. then the uſe ſhall be, fr, ont 
without ſaying of what land, it will be a good power; for it (7 
ſhall be intended of the land in the indenture. KR. 2 Rol. 262: pgjar, (A. 

2.7 


[. 40. | | a 

So if the words are, it ſhall be lawful for B. to alter, change, c. 
any uſe and limit new, it is ſufficient, without ſaying that he ſhall 
have power to revoke. K. Mo. 611. a 

Or, it ſhall be lawful to limit new uſes, and afterwards the fn, 
Ec. ſhall be to the new, and not to the old uſes. Mo. 611. | 

Or, that after altering, changing, Ec. ſaid uſes, the fine ſball be to 
the uſes neauly limited, fc. Mo. 611. | | 

So if the words are, that by any deed he may alter, Cc. and after 
ſach altering, &c. uſes may ceaſe, and, after ſuch time, the feoffees ſhall 
fand ſeiſed to ſuch nexv uſes as ſhall be declared, Ec. the party may 
revoke, and by the ſame deed limit new uſes. R. 6 Co. 33. 
| If the power is in another deed, exrcuted at the fame time, 
it is tantamount as if it was in the ſame deed by which the uſes 
are limited, 1 Vent. 279. | 

So if the power be to revoke and limit new uſcs, he may rc- 
oke and limit new uſes, with the like power Yotics greties, which 
ll ſpring out of the ſame ſettlement. R. 1 Sid. 343. R. 
2 Rul. 162. J. 35. Semb. Lane, 119. Per B. R. upon a caſe, re- 
ferred by Harcourt Ld. Chancellor, inter Hele f Bond, Ky. 
Air. 342, | OR | 
But 
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But if a power of revocation be given, without mention af: 
power to limit new uſes, though he may revoke, he cannot lin 
new uſes. 1 Vent. 198. D. Lane, 119. R. 1 Sid. 344. 
So if a power be given to revoke and limit new uſes, and le 
revokes and limits new uſes with power of revocation, and afte, 
wards, by a third indenture, revokes and limits other uſes, th, 
lat uſes are not warranted by the firſt indenture, from which al 
the uſes ſpring. Lane, 119. = | | 
For if a man has power to revoke and limit new uſes, he cu 
make a revocation only once, if he does not give himſelf a ſub. 
ſequent power to revoke by the deed of revocation. 1 Co. 114, 
R. Eg. Abr. 342. | TED 
8 A perſon, who has a power of revocation, may ſhew his intent 
powerof re- am rebus ipſis quam verbis; and therefore, if the power be, thy 
vocation if ho is determined to revoke, he by indenture may revoke and limit um 
ſhall be wes, &c, and he, upon marriage with a ſecond wife, covenant 
| executed. to ſtand ſeiſed to the uſe of himſelf and his ſecond wife, and the 
5 re heirs of himſelf, though there be no expreſs fignification of lis 
CN determination to revoke, yet the revocatiun is good, and the ney 
Vids Poiar, uſes well limited. R. 2 Rol. 263. l. 10. 10 Co. 144- 
(C. 1, &c.) So if he by leaſe and releaſe conveys to other uſes, the former 
| uſes are revoked, K. 2 Rol. 263. J. 25. R. Cro. Car. 41, 
Fon. 393. ; | a 
So if a man, who has power of revocation by an indenture 
ſealed in the preſence of three witneſſes, covenants, by an inden. 
ture ſealed in the preſence of three witneſſes, to levy a fine to 
other uſes, and levies a fine accordivgly ; though he does not take 
notice of his power, it will be a good reyocation ; for though by 
itſelf the indeature, by which he covenants, does not make a r. 
| vocation, becauſe it does not paſs any eſtate, nor raiſe any ule, 
and the fine is no revocation, for it is not ſealed before thre 
witneſſes; yet both make only one conveyance, and it is 
good revocation. R. 2 Lev. 149. 1 Vent. 279. Ray. 239 
Carth. 25. 12 | 
So if tenant for life, with ſuch a power of revocation, levies a 
fine, and by deed, more than a month after the fine, declares the 
uſes of the fine to himſelf in fee, it will be a revocation ; for the 
fine and deed make one conveyance, and therefore the fine dots 
not extinguſh the gs R. cont. in: B. R. but it mas reverſed 
in the Exchequer. Per 6 F. 2 cont, Cartb. 22. 2 
So if he makes a leaſe for years to A. and a month after releaſes 
to him and his heirs, HOW | 
So if he releaſes to another and his heirs, and the leſſee attorns; 
for the releaſe does not enure as a grant, but as a declaration of 
uſes. R. Jon. 393. | | 3 : 
So if the power be, that if he by writing fignify and declare, i 
_ expreſs worde, his intent to revoke, c. the uſes ſpall be void, and al 
terwards he by his will, without taking notice of his ox de- 
viſes the land to others, this will be a revocation ; for his 
diſpoſition to different uſes ſhews his intention to revoke, I 


Ray. 301. | | 8 


USES 
© if an eſtate be limited to A. and the heirs male of his body, 


yiven to A. and his heirs male, he revokes and limits to him and 


1500). to his daughter, it will be a revocation, though the eſtate 


ment. R. Skin. 324. 5 255 | 

If the power be, to revoke, alter, and avoid, Qc. and by deed he 
ſays, that his intent is to revoke, alter, or avoid, without ſaying 
hat he doth. revoke ; yet it will be a good revocation, N. 
Mo, 681. / | 5 

If a man recites his power imperfectly, and afterwards reyokes, 
it will be good. R. 3 Lev. 213. : # 
If the power be, that if he by writing, ſubſcribed and ſealed by him 
fore two avitneſſes, ſignifies his intent to revoke, the uſes ſhall ceaſe, 


ther uſes, it will be a revocation. R. Ray. 301. 

If the power be to revoke by deed or will under hand and ſeal}, 
z revocation by will, though not ſealed, is good. 2 Rol. 262. l. 15. 
z Keb. 551. Win. 83. ; 

If it be to revoke by deed, a revocation by leaſe and releaſe 
js good, though they are two deeds. , 1 Lev. 150. Vide Poiar, 

5 | 
101 to revoke, by a writing under hand and ſeal, delivered 


ud ſeal, publiſhed in the preſence of three witneſſes, is ſufficient, 


Vent. 280. R. Lit. 111. Win. 83. | 
If to revoke by writing under hand and ſeal, a fine with 


onveyance, though either of them by itſelf would be inſufficient. 
i Mad. 265. Shin. 3 5. | . 

80 a feoffment to ſuch uſes, though it is executed by livery, 
9 hich is not in writing. Semb. Mo. 372. 378. 


4 he afterwards revokes them, he muſt purſue all the circum- 
. ances of the firſt power. 1 Yent. 198. | 1 
1 So a man, who has a power of revocation, may execute it for 


art of the land at one time, and for part at another time. Co. 
jed .237.a. R. 1 Co. 173. 4. Mo. 618. R. 10 Co. 86. 
10 do he may execute it for part of the eſtate at one time, and 

at another; as for ſo many years at one time, and afterwards 

the inheritance, 2 Rol. 263. J. 35. | 
of So he may revoke contingent uſes, as well as uſes in eſe. R. 
| 0 Co, 86. 5. 2 Rol. 792. Q. 
And by the fame deed, by which he revokes, he may limit new 
4. for the old uſes ceaſe ip/ſo fafo without entry or claim. 
1. WT © 237-4. R. 1 Co. 174. R. 6 Co. 32. R. Mo 682. 
w And if he revokes without limitation of new uſes, he will he 
7 iſed in fee, as before, without entry or claim. Co. J. 237. a. 
+1 Co. 174. R. Mo. 605. 610. | 8 
80 | | if 


with a power to revoke, and the next day, reciting that he has 
his heirs male, (without ſaying, of the body,) provided that he pay 


given to A. is miſ. recited, and there is no reference to the ſettle- 


and by will, without taking notice of his power, he deviſes to 


n the preſence of three witneſſes, a revocation by will under hand 


hough delivery ſeems intended of a deed. R. Hob. 312 


deed to declare the uſes is ſufficient ; for they make only one 


If he has power to revoke ard limit new uſes, which he does, 
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If he has a power to revoke and limit new uſes, he may lin 
new uſes, with a power of revocation, and ſo in infui, 

rr 108... ::: „ 8 
If, upon the firſt ſettlement, a, remainder was limited to the 
king in fee, by a revocation by deed inrolled, the remainder in th 

king and the other eſtates are revoked. R. Jon. 393. 
(L. 5.) ut if a man covenants to ſtand ſeiſed, &c. and by the (ane 
| What not. indenture covenants to levy a fine, and make other aſſurance i 
When a de the ſame uſes, and adds a proviſo, that if he, by writing, Ec. u. 
feftive rev yokes or otherwiſe limits, &c. any of the uſes or eſtates created by th 
cation ſpall ſame indenture, then he ſhall ſtand ſeiſed to ſuch uſes, Cc. if k 


be aided in . 
ww vide levies a fine, or makes a feoffment to the covenantees for yer. 


Chancery, — of the ſaid covenants, to the uſes in the ſame indentur 
(40.6.) generally, this does not amount to a revocation ; for it was i. 
| tended only for a further aſſurance. R. 2 Rol. 795. l. 10. 
So if a man, by a ſubſequent deed, explains the intent of the 
former; as if the uſes by the firſt deed are declared to the mot: 
gagee for ſecurity of money, and it is afterwards explained by 
another deed, that the mortgagor ſhall take the profits in th 
_ time, this does not amount to a revocation. R. 2 Rol. 194, 
Io. x 
So if a man, who has a power of revocation, makes his » 
and deviſes the ſame eſtate to others, though his intent appem 
to make a different diſpoſition ; yet, if the will is not executed 
with all the circumſtances of the power, it will not be a rer 
tion. R. 3 Ca. Ch. 66. Vide infra. 

The power of revocation is in the nature of a condition, a 
it cannot- be effectual, if all the circumſtances preſcribed by th 
power are not purſued. R. 3 Ca. Ch. 66. | 
So a power of revocation muſt be ſtrictly purſued ; and ther 
fore if the power be, that he may revoke by deed indented, ful 
ſcribed and ſealed by him in the preſence of three witneſſe, 
the circumſtances mult be obſerved. R. 10 Ca. 144. 4. 

By a writing ſubſcribed by three witneſſes, a writing ſubſcribe 
by two only is not ſufficient. R. Lit. 23. 
If it be that he may revoke, by writing ſealed and delivered! 

fore three witneſſes, a will delivered before three witneſſes 1s 0 
ſufficient, though ſealing is not eſſential to a will. Hob. 312. 

That by writing, &c. he may revoke and limit new uſes, it | 
pleads that he enfeoffed A. to ſuch uſes, and avers that the {col 
ment was by writing, it is not ſufficient ; for it does not app® 
that the uſes are declared by writing. R. Mo. 370. 391. 
If it be, that he nay revoke by deed indented to be inrolled, ts 
the ſame, as by deed indented and inrolled ; for it will be 10 f 
vocation till inrolment. - R. 1 Co. 173. b. 8 

Or by deed inrolled in any of the king's courts, and a ſubi 

quent clauſe ſays, that from inrolment in Chancery the uſes ſhui 
revoked, if the deed is inrolled in B. R. yet the uſes are nd 
voked till inrolment in Chancery, R. 1 Co. 173. | 

If it be, that he may revoke upon tender of a guinea, if à deed 
executed to other = without tender of a guinea, it will be. 
tevocation. 3 Ca. Ch. 70. e 


If a power be by indenture to revoke upon tender of 10s, to 
J. and by another indenture there is a power to revoke the uſes 
of other land upon tender of 10s. to A., tender of 20s. to A. to 
revoke the uſes of both indentures is not good. R. 9 Co. 106. b. 

If it be, to revoke upon tender to A. at Weſtminiſter, tender there, 
in the abſence of A. and without notice to him, is not good. 
2. My..003: CF H 
pet the acceptance of the party may aid an improper tender 
23 if the power is to revoke upon tender of 12d. to A. in the 
Tenple,. and he tenders, and A. accepts it in another place, Per 
Powel, 3 Ch. Ca. 68. If A. be privy to the deed, otherwiſe, if 
a ſtranger. 5 | 8 ” 

So a power of revocation, which depends upon a thing per- 
ſonal and individual, cannot be executed by another; as if a man 
corenants to fland ſeiſed to uſes, with a proviſo, that if be is 
minded, and ſigniſies his mind by writing under his proper fand and 
ſeal, &'c. he may revoke, Ic. and aiterwards he is attainted of 
treaſon, the king cannot make a revocation. R. 7 Co. 13, a. 

Or, if he be minded, and declare ſuch his intent by euriting under 
land and ſeal. R. 1 Leut. 129. 1 Mod. 16. I Lev. 279. 

Or proviſo, that if he tender q ring, &c. to the ſaid IV. declaring 
kis intent to be to revoke ; for it is perſonal. Dub. for the Court 
was divided. Lat. 25. Jon. 134. Acc. 1 Vent. 129. 2 Rol. 393. 

But if the power be to revoke upon tender of a gold ring, c. 
and he, who has the power, is attainted of treaſon, the king may 
make the tender. N. 7 Co. 13. | 5 

And the king may depute others by letters patent to make the 
tender, 7 Co. 12. a. 

And their tender and certificate to the Zxcheguer is ſufficient 
without office. R. 7 Co. 14. 6. . | 

And immediately upon the tender, the uſes are determined and 
pull. 7 Co. 14. 5. | 6/6 

Yet the tender muſt be in the life-time of the perſon attainted. 

Vent. 132. | ck 

do if the power recites, that he being apprebenſi ve that the ceſiui que 
uſe may be prodigal, Cc. and therefore he vill keep the reins in his 
pwn hands, and intends, if he offers a ring with an intent to revoke, 

Ce, the uſes ſhall be revoked, if he is attaint, £c, the king may 

make tender of the ring, and thereby revoke ; for the recital is | 

ly a flouriſh, and the tender is the ſubſtance. R. 7 Co. 13. 

It a man, who has a power of revocation, before execution of (L. 6.) 
's power, makes a feoftment, levies a fine, pr ſuffers a recovery When a 

i he land, it deſtroys and extinguiſhes his power. Co. L. 237. d. poweroſ re 

1 Co.112. R. 1 Co. 174. | vocation 

And his power of revocation, as well as of limiting new uſes, _ OP 
ll be extinct, R. 1 Co. 112. _ Celine 
90 if he levies a fine, and afterwards by deed, with all the cir- ed. Yide 
mſtances of the power, declares the uſes of the fine, the power Far, (D. 
extin&t ; for the power cannot be revived by a ſubſequent deed, E.) — Aue, 
ach was extinguiſhed by the fine before. Adm. 1 Lent. 280. 8 
ber 3 J. Muübeus cont. 1 Vent. 363. 371. Erl this judg- 


n. nt 
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ment dd afterwards reverſed by fix J. againſt two in em 
Cartb. 23. 

1 he makes a leaſe for life or other eftate of freehold, thy 
fuſpends the power, ſo that he cannot revoke during the life, I. 
2 Rol. 263. J. 40. per 1 J. but dub. by anather, if the power wa 
not extingutſhed. 1 Vent. 42. 

So if he makes a leaſe for years, and levies a fine for confirm. 
tion of the leaſe, this ſuſpends the power during the yen. 
Mo. 618. (Vide infra.) 

If he makes a leaſe for years, and the leſſee attorns, and he x 
month after grants the reverſion to the leſſee, it will be a rere. 
tion ; for though the leaſe ſuſpends his power, the grant of the 
reverſion does not enure as a grant, but as a declaration of a ney 


uſe. R. Jon. 393. ] 
So if he releaſes his power to him who has an eſtate i in the the 
land, in poſſeſſion, reverſion, or remainder, the power is extin met 
guiſhed, aud the eſtate defeafible by the power 1s made abſolute 8 
R. 1 Co. 113. a. 174. 4. be i 
Though the power be future, viz. to revoke after the death d 8 

ZB. without iſſue. Semb. 1 Co. 112. 6. ind; 


So a defeaſance by the parties to the ſame deed may annul the 
power. R. 1 Co. 113. a. 80 
But if a man has no intereſt in the land, nor wilh have by «ſer leaſe 
of the eſtate, his fine or feoffment, being collateral to the land, made 
does not extinguiſh his power; as if H. upon a feoffment relee 80 
a power to B. to make a revocation, c. a fine or feoffment ofthe 


land by B. does not extinguiſh his power. Co. L. 237. a. 1 Co. 174 


Nor his releaſe. 1 Co. 174. a TI 

If A. covenants to ſtand ſeifed to the uſe of the heirs male of AY 2ot 11 
his body by a ſecond wife, and dies, a fine or recovery by his ſo Or 
and heir by the firſt venter does not deſtroy the power of rew- BAY death 
cation or the contingent uſes. Adm. 2 Lev. 75. Or 

So if a man, who has a power of revocatton, levies a fine, or If. 
makes a feoffment of part of a land, it extinguiſhes his po E. 
only for that part. R. 1 Co. 174. K. 237. 4. to thi 

But if a man, who has a power of revocation, makes a leaſe for 131. 
years, purſuant to a power in the ſame conveyance, this does nd 80 
fuſpend his power of revocation as to the reverſion. R. Mo. 75 alerts 
Jon. 393. 1 Rol. 473. J. 10. R. 4 ( 
So if he makes a leaſe for years not in purſuance of a pox, Thc 
Mo. 614. Per Malmſiy, Mo. 618. Dub. Mo, 788. R. 2 Ro 20% poor. 
J. 30. Cro. Car. 472. Jon. 39 393 80 i 

80 if the power be to make another eſtate in fee or tail, 2 to ſup) 
venant to ſtand ſeiſed to the uſe of his wife for _ life, does f Ling 
alter his power. N. 1 Ch. R. 113. 116. 

So if a man having an eſtate for life, with a — of reroci 80 i 
tion, by deed covenants to levy a fine to ſuch uſes, and after? mother 
levies a fine accordingly, this does not extinguiſh his power, ® mited 
the whole makes but one conveyance. R. 1 Vent. 279. Kay: 23 Or 
2 Lev. 149. Skin. 35. 184. — 

V 


TE 
0 Chat Uſes are ſuppreſled as ſuperſtitious, 


ſtitious uſes) all feoffments, c. to the uſe of pariſh churches, 
i, to have perpetual obits; or find a prieſt, &c. are within the 
miſchief of alienation in mortmain, and therefore all ſuch or like 
uſes above twenty years ſhall be void. 5 
By the ,. 1 Ed. 6. 14. all lands, rents, Ec; to find ſtipendiary 
prieſts, 9c. or for maintenance of anniverſary obits, or like pur- 
poſes, or any light, lamp in church, Cc. ſhall be veſted in the 
king ; and if but part of the iſſues go to maintain ſuch anniverſary 
it, lamp, Cc. the king ſhall have the fame in the nature of a 
rent-charge, tc. PR 8 75 8 
Lands in tail, or for life, for ſuch ſuperſtitious uſe, are within 
the ſtatute, as well as eſtates in ſee or for years, which only are 
mentioned. R. 4 Co. 106. 5. Godb. zog. | 
$9 lands given to a wife, Oc. for ſuch intent, and it will not 
be intended in conſideration of blood, Sc. R. 4 Co. 105. 
So land given to à ſon, upon condition, that if he does not 


tent to find. R. 4 Co. 107. as _ | 
So if land 18 given to a parſon and his ſucceſſor to find, and he 


made, the king or his patentee may enter. R. Dy. 337. 6. 


dreaſed, it will be within the ſtatute, which ſays, or lile uſes. R. 
4 C2, 112, 113. 1 Rol. 417. | 4 | | 

Though the prayers are to be made in Drapers-Hall, c. and 
fot in a church or chapel. 4 Co. 114. 4. N 5 

Or by the priſoners in Neæugate, upon the anniverſary of his 
death. 4 Co. 116. a. | — 8 

Or for maintaining a popiſh prieſt. 2 ern. 266. 

If land of 2ol. per annum is given to the intent to find a prieſt, 
Ce. the whole ſhall go to the king, though only 100. is to be paid 
to the prieſt. R. 4 Co, 109, 110. b. 113.6. 115. 3. R. Mo. 
131. 264. ED | 

So if it be given to find a prieſt, and for 20 poor men, without 
acertaining how much ſhall be to one, how much to the other. 
F. 4 Co. 111. 113. 4. 3. | . . 

3 10l. was uſually paid to the prieſt, and 10/. to the 
poor, N. 4 Co. 111. a. 113. 6. R. Mo. 264. . 

$0 if it be given, with 10/ 4 find a prieſt, and with the reſidue 
to ſupply an uſe depending thereon; as the finding veſtments, 
lying maſs, Ec. R. 4 Co. 112. 114. a. KR. Mo. 129. 4 Co. 
116. Las; 38. ; . 5 

So if it be given to find ſo much for one uſe, and ſo much for 
mother, (where all are ſuperſtitious,) in whatever manner it is 
uy imited. K. 4 Co. 112. 4. | | | 
59 Or given to find a prieſt, and that he ſhall find a grammar- 

ſchool, and for it ſhall have 10l. for his ſalary; for the good uſe is 
derived out of the ſuperſtitious uſe. R. 4 Co. 113. 4. 
Vor. VI. " "TM | 


* 


BY the ff. 23 H. 8. 10. (which was the firſt ſtatute againſt ſuper- 


ind, &c. the feoffor may enter, though it is not ſaid, to the in- 


leaſes for life, and with the rent finds, Ec. till the ff. 1 Ed. 6. 
So if land be given, that prayers be made for the foul of the 


If 
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USES | 

If given to find a prieſt, who ſhall have 5/. per ann. and what te 
mains to the repair of the church ; for the ſuperſtitious uſe is ce 
tain, the good uſe uncertain. R. Cro. Car. 249. 456. 

But if land of 20l. per annum be given to the intent, that the 
feoffees pay 10l. to a prieſt, only the 1ol. is giyen to the king, 
R. 4 Co. 110. B. 113. 3. N. Mo. 694. WF. 

Or if it be given to find a prieſt, and that he ſhall have only ia 
fer ann. and the reſt ſhall .be for the poor. R. 4 Ca. 110. l. 
R. Ms. 131. Ns] | 

Or given to raiſe 10/. for a prieſt, and to find veſtments, &. 


though it does not aſcertain how much ſhall be for that purpoſe 


R. 4 Co. 109. . Mo. 131. | 
Or Black Acre be given for an obit, and White Acre for the di 


and poor; proviſo, that if Black Acre. does not raiſe 100. for the 
obit, it ſhall be ſupplied from White Acre. R. Cro. Car. 249. 

So if, by expreſs words or implication, it appears that there 
ſidue was intended for the deviſee. R. 4 Co. 116.6. 

So if the whole land was intended for a ſuperſtitious uſe, but 
only a part was conveyed for that purpoſe, that part only ſhall 
to the king, though the whole was employed for that p 
R. 4 Co. 115. | 

$o if Fae is charged with a rent of 20). to find a prieſt, Oc. the 
rent only ſhall go to the king. R. 4 Co. 110. ö. 116.6. 

So if money be deviſed to a dean and chapter to find a chan), 


and they oblige themſelves to do it, and afterwards purchaſe land, 


(N . T.) 
Relief of 
the poor. 


28 H. 8. which take away the authority of the pope, nor by A 


and employ the profits for a prieſt, obit, &c. ; but there is no {- 
tlement for ſuch purpoſe, they are not given to the King. H. 
Cro. 51. % ; 

If land was given to find an obit, Ec. but none was found within 
five years before the ſtatute of 1 Ed. 6. the land was not given to 
the king. Dy. 368. 4 Co. 114, 115. 

So uſes limited fince that ſtatute are not thereby given to the 
king. Per Holt, M. 4 W. & M. 1 Sal. 163. 

So chantries in reputation, without colour of legal foundation, 
are not given to the king. R. 4 Co. 107. J. 108. 5. 2 Cre. 51, 

Otherwiſe, if there was colour of a good foundation, though i 
be defective. R. 4 Co. 108. a. e 

So a deviſe upon a truſt for a ſuperſtitious ufe, though it is void; 
yet it does not reſult to the heir, or to the king, but it ſhall be 
applied to a good uſe. R. 1 Sal. 163. 2 Vern. 266. 

As if it be for independent lectures. 2 Yern. 267. 

Or for preſbyters to promote the diſcipline of the church of Er- 

land, in Scotland. R. 2 Vern. 2666. 


(N) Charitable Ales. 
N | (N. 1.) What are, 


UT charitable uſes were not given to the king, nor ſapprefſe! 
by the ff. 23 H. 8. 10. nor by the ft. 25 H. 8. 26 H. gt 


# 


| U 9 E 8. | 
. 27 H. 8. 31 H. 8. 37 H. 8. or 1 Ed. 64.14. which ſuppreſs 
ei pe. &c. . 1 Co. 24. Porter, R. 4 Go. 1 * a. 
And therefore, by the ff. 43 El. 4. commiſſions may be to in- 
quire of and redreſs the miſemployment, Ac. of lands, goods, G. 
given for the charitable and godly uſes therein rehearſed. 
And in the ſame ſtatute it is allowed, for a good and charita- 
ble uſe, if lands, goods, (Je. are given, &c, for the telicf of aged; 
impotent, and poor people. 1 Co. 24. 4. | TEE 
So if the gift be to tlie poor of ſuch a pariſh, without ſaying, 
that they are aged or impotent ; for poverty of itſelf is ſufficient; 
Duke, 132. e „ 
Or N an hoſpital. bid. 5 „ 
Or to all not aſſeſſed to the ſubſidy; for they are poor. /bidi 
So in whatever manner the relief be; as if it be td provide bows 
and arrows for the children of the poor j for it is an eaſement to 
the parent, who ought to find them. bid. \ | 
For erecting cottages for the poor, with four acres. of land to 
each. Ibid, a . I 
For inaking conduits to alms-houſes. bid. - 
For building an houſe in which they may take alms. 76d. 
Or maintaining a common laundreſs in an hoſpital, &c. Duke, 
132. | 
01 a chaplain for prayers; c. Ibid. 
So for providing arms for their defence: [bid: 
Or increaſe of diet upon feſtivals, Ec. Duke, 133. 2 
But it ſhall not be allowed for a good uſe, if it be fot relief of 
all the aged and impotent in ſuch a pariſh ; for that comprehends 
the rich as well as the poor. Duke, 132. | 
Or to the poor in general; bid. Rt \ Seng 
Or to the religious, when the time permits, and in the interim 
for the poor. Duke, 133. . 
a if it be for weapons fof the poor ; for they are not neceſſary, 
uke, 132. | 
For putting up ſeats for begging ; for it is unlawful: Duke 
| | ql 
Yet the Chancery may ſettle ſuch uſes as the commiſſioners, by 
the /. 43 El. cannot. R. 2 Lev. 167. | 
lf one grants a rent- charge of 20/. per annum for a charity, 
toward the ſupport of poor old men, and then grants the lands, 
Ec. to A. and his heirs, the heir of the grantor of the charity, 
and not the grantee of the lands, ſhall nominate the old men. 
Attorney-general v. Rigby, M. 1732. 3 H. W. 145.) _ 3 : 
So by the ,. 43 Eliz. it is rehearſed, and will be allowed for (N. 2.) 
good, if the gift be for the maintenance of fick and maimed ſoldiers Soldiers or 
and mariners. 1'Co. 26. a. | tec | 
So if they are ſick or maimed; in the digjunftive. Dule, 134. : 
If he ſerved as an officer or common ſoldier, prieſt, or volun- 
ter. Date; 19%, 3 | 
As a ſervant, victualler, artificer, pilot, &c. in a merchant's 
or king's ſhip. Duke, 133. | | N 
Though the ſoldier or mariner be an alien. id. 
EH 5 e 


=_ 


But 


(N. 6.) 
Houſe of 
correction. 


(N. 7.) 


Poor vir- 


Eins. 


1 


SL 1 


But the ſtatute does not extend to ſoldiers beyond the time of 
their ſickneſs.” Duke, 13 

To the wife, ſue, or fervants of a diſabled ſoldier or marine: 
Duke, 133. 

To mes; wherrymen, owners of, or paſſengers in, a ſhip, 


id. 


Nor vieuillen, Sc. who 5 attend the army. Lid 
If he be maimed in a foreign fhip or ſervice. bid. 
Or by way of puniſhment for an offence, Dyke, 1 


134. | 
So if a gift be for ſchools of learning, free-ſchools, or ſcholanin | 


the univerfity. 1 Co. 26. a. 

Schools for writing, languages, muſic, mathematics, Se. for 
they are ſchools of learning. 

If it be for furniture, Ec. of the houſe, &e, ene for the 
maſter, uſher, c. Duke, 1 

But the ſtatute does not extend to ſchools for dancing, fencing, 


Ec. Tbid. 


Or ſor inſtructing in the cxtechifin ; for this 1 is a matter of re 
ligion. /bid. | 

Or ſuch as are not free-ſchools. 2 V ern. 387. 

Nor to a gift for ſcholars in any other place than Oxford and 
e ; as in the college of phyſicians. Duke, 134. 

Or in Oxford, Cambridge, or elſewhere, at the diſcretion of the 


feoffees, Ibid. 


So if a gift be for repair of bridges, ports, havens, cauſeways, 
churches, ſea-banks, and highways. 1 Co. 26. a. 

And ſuch gift will be good, . er be bound by cove- 
nant or preſcription to repair. 

If the gift be for the repairing of a common pond or . 


place. Duke, 13 


* 
For lights to direct ſhips to the haven. bid. 
So if a gift be for preferment and education of orphans Duke, 


135. 
Or of a baſtard; for he has no parent. Tlid. 


So if it be for horſes to inſtruct orphans, who bold in chivalry, 


to ride. Duke, 136. 

And a woman. continues an orphan, though married, till age of 
conſent. Duke, 135. 

But a fervant or N is no orphan; ſor his maſter 1 is in loc 
parentis, Tbid. 

So if a giſt be for che relied, ſtock, or maintenance of a | houſ 
of correction. 1 Co. 26. a, 

Or for building a houſe of correction. Duke, I 36. 

So if a gift be for the marriage of poor maids, x Co. 21 4 
Cro. Car. 5 25. 

Or for a wedding - dinner or apparel for them. Dule, 136. 

And it ſhall be allowed to ſuch as are poor, though they have 
wealthy relations. bid. 

But not to thoſe who have rich parents; or legacies. Ibid. 

Or marry againſt their parent's ne, Ibid. 

Or are incontinent. /bid. 


| 27 i 659 

80 proviſion for a wedding - ring for a poor virgin will not be a 

1 for the huſband ought to provide it. Tbid. 4 
So if a gift be far the ſupport of tradeſmen, handicraftſmen, and (N. 8. 5 
| perſons decayed. Duke, 136. Decayed 
As if they become decayed by eee, fire, fraud of ler- tradeſmen. 
vants, e. Ibid. 

Bankrupts in cuftoly after ſubmiſſion to the laws. Zbid. 

But the ſtatute does not extend- to tradeſmen ſet up above five 
years. Lid. 

Nor to bankrupts bo ableond.: i 

Or perſons in decay by ſuretyſhip, &c. bid. 

So if it be for relief or redemption of e or captives. (N. 9.) 


Cro. Car. 525. Priſoners 
As Chriſtians captive to the Turks. Duke, 136. 80 mays 


Perſons in execution, or upon premunire. 1bid, | 
But the ſtatute does not extend to perſons _ to a Chriſtian | 
prince in war. {b:d. 
To perſons in priſon for contempt. 7bid. 
Nor to the wife. or iſſue of a priſoner. .'Dube, 137. $2 
So if a gift be for the aid and eaſe of poor inhabitants, in pay- (N. 10.) 
ment of fifteenths, ſetting out ſoldiers, or other taxes. 1 Co. 26. a. Aid of nor 
So if it be to make hue and cry, watch and ward, Sc. Duke, inhabit- 


3 ants, Oe. 
But the ſtatute does not extend Fan a gin * n of ſubſi- Other cha. 
dies; for they are not paid by the poor. Duke, 137. krities not 


Nor for diſcharging fines for eſcape; robbery, Ac. bid. 2 
So if a gift be for the proviſion of a preacher, Cc. it will be a b 
charitable uſe within the equity of the ſtatute. R. Poph. 139. 
Duke, 32. 109. 
So a gift for the maintenance of a chaplain « or prieſt for divine 
"Bot he will be a charitable uſe, and in the direQtion of Chancery, 
though not within the power of the commiſſioners. Duke, 109. 
2 Lev. 167. 
8b a gift for a lecture or ſermon. 2. Ca. Ch. 18. 4 
For ſixty ejected miniſters. R. per e e 1689, Fe de- 
tree cont. reverſed, 1 Ver. 249, 250. 2 105. 


(N. 11.) e ſhall be a good Appointment toa Charitable Uſe. 


If lands or goods are given, limited) appointed, or aſſigned to 
i charitable uſe, it is ſufficicnt, though it be not purſuant, in all 
reſpe&ts, to the direction of the law ; as if the gift be to perſons not 
capable by law to take; as if land be deviſed to the church-wardeng 
of D. though they cannot take lands. Duke, 115. 1 39. . ide 
Chancery, (2 N. 2.) 

Or to the pariſhioners of D. or the pariſh of D. "Tink I 39, 140, 

Or parſon and church-wardens to ſell. Duke, 81. 
1 parſon and his * though he is no corporation. 

we, 139. 

So if it be to the poor of an l _ Gor are not in- 
; Orporated, Duke, 81. 115. | 80 

: Y 


47% 


US E 8. 


Zo if 20d. annum be given for a ſermon in A. without f * 
to whom. K. Ca. Ch, 18. Lk faying 


267. 


tion cannot be ſeiſed to an uſe. Duke, 81. 138. | 
| To an idiot, feme covert, bankrupt, recuſant, c. Dule, 138. 
To fuch charitable uſes as he had by criting diredtad, and no ſuch 
writing is found, it will be a good appointment, and the king may 
direct the application upon a bill in equity. R. 1 Ver. 225, 
So if he gives the ſurplus of his eſtate for the good of poor people 
for ever, without ſaying whom, 1 Ver. 225. - 
So if a gift or appointment be made to a charitable uſe by az 
improper conveyance ; as if land was deviſed before the f. 32 C34 
H. 8. though not deviſable by cuſtom. Per 2 J. Mo. 889. 
If a rent be reſerved to A. for the uſe of the poor, though A. is 
a ſtranger. Duke, 140. | . 
If a copyhold be given tg the uſe of the poor, Ic. though 
there is no ſurrender. R. Mo. 890. Ray. 249. 2 Ver. 454. 
If a deviſe was by a feme covert, of goods, which ſhe has as ad- 
miniſtratrix ; for an adminiſtrator had the goods to diſpoſe in pive 
R. Mb. 882. 2 Ver. 454. 5 1 
So if by voluntary agreement between mariners 4d. a month be 
allowed out of their wages for maimed mariners, it will be a good 
limitation within the ſtatute, R. Mo. 889. 5 
If a term be deviſed to A. for life, remainder to charitable uſes, 
though there can be no remainder of a term. Duke, 140. 
If a deviſe be by tenant in tail before a recovery ſuffered. Ray. 
249. R. 2 Ver. 453. Vide Chancery, (2 N. 2.—4 8.2.) 
So it will be good againſt him in remainder, R. in Chanc. inter 
Burdet and Inhab. of White Chapel, 2 Ver. 755. 
So if a woman ſettles land with a power of revocation, and givts 
Hinſtructions in writing for a ſettlement to charitable uſes, but dies 


before the ſettlement, it ſhall be a good appointment, though no 


revocation. Eg. Ca. 138. | | 

But a diſpofition to a charitable uſe by him, who has not ability 

2 rant, ſhall not be degreed; as by an idiot, lunatic, Cc. 
luke, 114. 138. | | a 
. By an infant, feme covert, c. 3 Ch. R. 152. Duke, 138. 

By a bankcupt. Dule, 138. „ 

So if a daughter gives lands to a charitable uſe, which ſhe has 
by deſcent, if there was no truft in her father ſo to diſpoſe, an al. 
terborn ſon may avoid it. Duke, 138. - | 3 

So a deviſe to a charitable uſe by a tenant in capite will be void 
for a third part. R. Ray. 249. R. Cro. Car. 525. Co. 
2 Her. 454. | : | 

So a deviſe by a nuncupative will be void; for the ff. 29 Car. 2. 
has repealed the ,. 43 El. 4. pro tanto. R. 1 Sal. 162. Eg. Ca 

Though made before the ff. 29 Car. 2. if the teſtator died after. 
1 Sal. 163. Semb, 3 Cb. R. 153. rj - 


80 if it be to a corporation, which is miſnamed. R. Co, Cz. 
Or to a corporation to the uſe of another; though a corpora 


US ES. 


80 2 deviſe by a will, not executed in the preſence of three wit- 


neſſes, ſince the ff. 29 Car. 2. will be void, though it be to chari- 
table uſes. R. 2 Ver. 598. = 
[There muſt be a will duly executed to create a charitable uſe, 
| 2nd Chancery will not ſet up a truſt for a charity without a declara- 
tion in writing; for charitable uſes are within both the clauſes of 
the ſtatute of frauds, the clauſe of deviſes, and the clauſe of decla- 
ntions of truſt. Adlington v. Cann, T. 1744. 3 Atkins, 141. ] 


So a deviſe that land ſhall be ſold for paymeat of legacies, the - 
reſidue to charitable uſes, is not a diſpoſition of the land itſelf, 


Ni. Gro. Car. 526. 


So 2 deviſe with remainder to charitable uſes, with intent to 


create a perpetuity, ſhall not be decreed. 1 Yer, 161, 162. 


2 


A gilt or appointment to a charitable uſe ſhall be liberally ex- (N. 12.) 


pounde 


Chancery, (2 N. 1, &c.) | 
If a manor is charged with 1000), to put out apprentices in ſuch 


pariſh as his executor ſhall appoint, though the 10001, is paid to 


the executor of the donor, the manor is not diſcharged till it is 


velted in truſtees for the intended charity. R. Ch. R. 187, 

If there be a deviſe of the whole profits of an eſtate to charities, 
the charities ſhall have the increaſed rents. Ambler, 190.“ 

lf there he a deviſe to pay debts and annuities, to build a houſe 
for ſix poor people, and to pay them 25. 6d. a week each, after 
debts paid; if there be a ſaving and increaſe of rents, they ſhall 
go to the charity. Id. 201* | 's 

A deviſe to eſtabliſ a Feſuba to inſtruct in the Jewiſh religion, 
was held not to be ſupportable in that mode, but good as a charity, 
to be diſpoſed of by the crown. Ambler, 228. 

If a legacy be given to the poor inhabitants of Sr. Leonard, 
Shoreditch, it ſhall go to the poor not receiving alms. Id. 42 2.5 

"If a legacy be given to the poor, and it appear that the teſta- 
tor was a French refugee, the court will direct it to be given ta 
poor refugees. Id. Ibid.“ | | | 
A deviſe being given in augmentation of the charitable collec · 
tion for poor diſſenting miniſters living in any counties in Eng- 
lard, and it being proved that there were three diſtinct ſocieties of 
lilſenters; it was held that the deviſe was good, and ſhould go to 
the poor miniſters of each. Id. 524. | 

If there be a deviſe of a reſidue in truſt for charitable uſes, 


without ſpecifying any, the bequeſt is good, and the crown may 


appoint the uſes. Id. 712.* 


d; and therefore where land of ſuch a value is deviſed, the How ex- 
whole ſhall be employed, though the value is improved. / ide pounded. 


Every one having ability to make a grant or deviſe, may ap- (N. x3.) 


paint to charitable uſes. Vide ante, (N. 11.) 


By whom 


So where an inteſtate had bona notabilia, after adminiſtration the ap- 


granted and an inventory exhibited, upon citation of the admin 
trator, the judge of the eccleſiaſtical court might direct a particu- 
lar ſum, according to the circumſtances of the eſtate, to ſuch cha- 

ntable uſes in particular as he pleaſed. 4 nfl. 336. 
And this was to be done by public act of the court without fee, 
aud then the adminiſtrator was bound to do it. bid. g 
| 1 3 N. 13.) 


. pointment 
if may be. 


Vs E 8. 
(N. 13.) How appointed.“ 


* By. ,. 9 G. 2. c. 36. aſter 2e 24th, 1736, no appointment 
ſhall be made of any manors, lands, tenements, rents, advowſong 
or other hereditaments, corporeal or incorporeal, nor of auy ſun 
of money, goods, chattels, ſtocks in the public funds, ſecuritia 


for money, or any other perſonal eſtate whatever, to be laid ou. 


in the purchaſe of any lands, tenements, or hereditaments, to am 


perſon, body politic, or eorporate, or otherwiſe in truſt, or fr 


the benefit of any charitable uſes whatever; unleſs in the cafe of 
lands, c. and perſonal eſtate, (except ſtock in the public fund) 
ſuch appointment be by deed indented, ſealed, and delivered in the 
reſence of two or more credible witneſſes, 12 calendar months a 
caſt before the death of the donor or grantor, (including the diy 
of the execution and death,) and inrolled in Chancery within in 
months next after the execution; and in the caſe of ſtocks, un; 
the transfer be made in the public books fix calendar months at leaf 
before the death of the donor or grantor, (including the days d 
transfer and death 3) and unleſs ſuch appointment be made totake 
effect in poſſeſſion for the charitable uſe intended, immediate 
from the making thereof, without any power of revocation, reſer 
vation, truſt, condition, limitation, clauſe, or agreement what 
Ns for the benefit of the grantor or of any claiming under hin, 
. 5 
Any grant, Ec, made in any other way to he abſolutely wil 
„ f 1 
This not to extend to prejudice any college in either of the tm 
univerſities, nor the colleges of Eton, Wincheſter, or apa hh 
provided that no college ſhall hold more advowſons than ſhall be 
equal to a moiety of their fellows in number, S. 4 & 5.* 

If a man by will give 500/. out of his perſonal eſtate to truſteesin 
truſt to lay out part in building a ſchool-houſe, and ſchool-maſter's 
houſe, and direct that the purchaſe of the ground and the expence 
of building ſhall not exceed 2001. and that the remaining ze. be 
laid out in land or real ſecurity, for the maſter's maintenance, the 
laſt is void by this ſtatute, and ground may not be purchaſed wh 
the 2007. but if the pariſh have — it may be laid out in building 
on them. 3 Ailynt, 806. 2 Vexey, 547“, 

If a man give a legacy to his executors, and then deviſe a co. 
pyhold to A. he paying the executors 1000/. and give the reſidue 
of his eſtate to a charity, this 1000. is a charge on the real eſtate, 
and the deviſe of it void by the ſtatute. 1 Vezey, 108.“ 

If a man give his real eſtate to truſtees to ſell, and with the pro- 
duce and his perſonal eſtate to pay debts and legacies, and (i 
alia to purchaſe freehold land for a fund for an annuity to preaci 
a ſermon and to keep a tomb-ſtone in repair, it is within this 
tute and void. 1 Vezey, 320. | | 

If mortgagee in poſſeſſion under habere ſacias deviſe all mont? 
due on the mortgage to a charity, though the heir at law of mo 


gagor inſiſts to redeem, it is within this ſtatute. 2 Vexey, * 


e 


But if by his will, before the n he had deviſed lands 0 to 
truſtees for a charity, and by codicil made after the act, deviſed 
the ſame and other lands, to the ſame and other truſtees, and un- 
der the ſame truſts; and made alterations in other parts of his 
will, and confirmed the reſt, the lands deviſed by the will are not 
-within the ſtatute. 1 Yezey, 178. 186.“ 

And if a man deviſe the relidue of his real and perſonal eſtate 
to A. for life, Sc. and then to truſtees to ered a hoſpital; as to 
his real eſtate it is void, but not as to the perſonal, though he had 
mortgages 3 and to ere means to found as well as to build. 

2 Vezey, 182.“ 

* If a teſtatrix bequeath a 5 of money to Sb laid out. under 
the direction of the miniſter and churchwardens for the purpoſe 
of erecting a free ſchool v 1thin the pariſh, it is void, though there 
be a picee of waile land in the pariſh on which an old ain 5 
ſtands, which has formerly been a free-ſchool. Ambler, 75 1.“ 


{N. 14. Juriſdiction for Charitable Uſes. 


o relief ſhall be in Chancery for charitable uſes, wide in (N. 14.) 

Chancery, (2 N. 1, &c.) 6 By commiſ- 
[The court, on an information of attorney general, may direct ſion. 

the election of a maſter of a free-ſchool of royal foundation, and 

this is not interfering with the viſitatorial power. Attorney-General 

v. Shrewſbury, P. 1726. Bunb. 215.) _ 
By the fs 2 H. 5. 1. the ordinary ſhall inquire of and reforra 

the government of hofpitals of the king's foundation by com- 

miſſion, and return the inquiſition taken thereon into Chancery, 

and other hoſpitals ex officio. 
By the /. 39 El. 9. commiſſions might be ad to enquire 

of lands or goods given to hoſpitals or ek uſes, c. But 

this is repealed by 43 El. 9. 
By the /. 43 El. 4. lord chancellor, &c. may aan] commil. 

fions to the biſhop of the dioceſe, his chancellor, and others, &c. 

or any four of them, to inquire by the oaths of 12 men, or other 

lavful means, of all gifts, &c. to the charitable uſes there ſpeci- 

hed, and of all abuſes, miſemployments, &c, of lands, goods, t. 

given to the ſaid charities ; and after inquiry, &c. calling the 

parties intereſted, to ſet down ſuch decrees, Oc. that the lands, 

goods, fc. may be duly employed for the charitable. ules for 

which given. 
And all decrees, Ec. ſhall be certified into Ghavces , under the 

ſeals of the eommiſſioners in the time limited by the commiſſion ; 

and ſhall ſtand good till alter ed by the lord chancellor on com- 

plant by party grieved. 
So the king himſelf may name commiſſioners, or ſign the com- 

miſſion, as well as the chancellor. Dule, 144. 
Or commiſſioners of the great ſeal. Cont. per Mo. Duke, 144. 
The commiſſion muſt be under the great ſeal. Dule, 144. 
Aud conform to the words of the ſtatute. Duke, 146. 


Jt 
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148. 148. 


It muſt be awarded to the county where the land lies, 
Duke, 145. . e e e 
Or where goods are to be employed. Duke, 149. 
If land in one county is given in charitable uſes in another, | 
there muſt be ſeveral commiſſions to both counties, Dake, 145, 
148, 149. h 1 
80 I ele lies in ſeveral counties. Dube, 145. 148. 
Or the rent iſſues out of the land in ſeveral counties. Dali, 


if the land or goods are in a county palatine and the em. 
ployment out of it, or vice verſa, there muſt be commiſſions under 


both ſeals. Duke, 145. 


There muſt be five commiſſioners at leaſt, Duke, 146, 
And the biſhop of the dioceſe, if he is in gſe, muſt be a con- 
miſſioner, otherwiſe it will be void. R. per 4 J. Duke, 63, 
But a biſhop ele& need not be named a compuſſianer, if he he 
not conſecrated. Duke, 145. NS: 1 
Nor a ſuffragan. Dale, 145. 


Nor a conſecrated biſhop, if he is concerned in intereſt ; as if 


goods of an inteſtate, given to charitable uſes, are in his hands 


as ordinary till adminiſtration granted. Duke, 145, 146. 
So if the biſhap is named, the other EE may a 
without him. Duke, 63. 117. 145. „ 75 
So any one of good fame may be a commiſſioner. Dali 
117. 145. | | „ 
So an alien friend may be a commiſſioner. Duke, 445. 
So a perſon indicted for a petty miſdemeanor 3 as a riot, U.. 


Dake, 145. 


Qutlawed, if the outlawry be reverſed ; for that diſaffirms the 
outlawry. Duke, 146. STD 3 
Citizen or burgeſs, though the charitable uſe is for the beueſt 
of the city or borough. Duke, 147. | 
But by the ff. 43 El. 4. commiſſioners ought to be of good and 
ſound behaviour; and therefore a perſon, convicted of treaſon, 
felony, or miſpriſion, cannot be a commiſſioner. | 
Nor one convicted for colinage, barretry, ſimony, c. Duke, 145. 
Or for acquitting of a felon, againſt evidence, when he was 3 
juror. Duke, 145. | 3 | 
Nor one outlawed or excommunicated at the time of the com- 
miſſion, though afterwards pardoned or abſolved. Duke, 146. 
Nor an infant at the time of the commiſſion ; though he after- 
wards comes to full age. Dule, 146. | 
So a perſon interciicd cannot be a commiſſioner ; as an executo! 
or adminiſtrator of the goods given. Duke, 146. 
Or any one, who claims the reverſion or remainder of the lands 


| given. Duke, 146.. 


— 


(N. 16.) 
What in- 
gquiſition 
fhall be 


good. 


Nor a member of a particular corporation, to, whom the che. 
rity is given; as one of the mercers company, c. where the gift 
is to ſuch company. Duke, 147. 

So commithioners may wake inquiry by all lawful means of ab 


o PIR 
gifts, Cc Ard 


5 UV & Þ &% 3 

And therefore inquiry, by examination of witneſſes, rentals, As to a gift 

counts, prior inquiſitions, as well as by jury, will be good. — 9 

Dale, 150. | a e 

a commiſſioners, own knowledge. Dutks, 150. | | 
And an inſcription upon the tomb of the donor of a charitable 

uſe is ſufficient, 3 8 | 
And by ſach means they may ſupply a defect in the finding of 

the jury 1n the circumſtances of the gift ; as that a gift for poor 

tradeſmen was for ſuch ſort of tradeſmen, Duke, 150. 

That the miſemployment found was for ſo long time. bid. 

And it is ſufficient if 12 jurors agree, though 16 are impan- 

dled. 1d, fi! | | | 7 

80 an inquiſition will be good, though. it does not find all the. 

circumſtances of the gift, if the ſubſtance be found; as if the 

gift be found quibuſdam rgnotis, or per quendam ignot'. Duke, 149. 

So if it finds a gift variant in circumſtances from the truth ; as 

if it be found to be made by fine, feoffment, c. when it was by 

will, or other conveyance. Duke, 149. y 


f 80 it is ſufficient if the inquiſition finds the general ule, agg 
a it varies from the particular; as if it finds a gift for books for 


poor ſcholars, when it was for gowns for them; for the gift for 
poor ſcholars is the general uſe. Ibid. . | 
Or for ſtones for the highway, where the gift was for gravel. 
lid. | 58 | | 
Or finds a gift for poor ſcholars generally, where it was for 
two poor ſcholars in the univerſity. bid. | | 
Or a gift for ſuch an uſe, where jt was for ſuch and other 
uſes, it is ſufficient for ſo mach. 7bid, | | WE 
But the inquiſition muſt be taken within the county where the (N. 270 
land lies Duke, 119, 120. 148, 149. „ Wim not. 
Or where the commiſſioners have authority. Duke, 148. | 
If the land lies in ſeveral counties, there muſt be inquiſitions 
taken in all, 7b:d. ' | 
Or if the commiſſion goes only to one, an inquiſition may be 
taken afterwards upon another commiſſion in the other. tid. 
So the e wal cannot inquire by the oath of the party 
himſelf, Dye, 150. | - re 
y 2 evidence; as a deed cancelled, a record reverſed, 
. 4 | | . 
So an inquiſition muſt find the gift, and alſo the abuſe, other- 
viſe it will de imperfect. Duke, 149. | wn. 
It muſt find the general uſe truly, otherwiſe it is void; as if at 
fnds a gift for poor ſcholars, where it was for ſoldiers. Ibid. 
Or a gift for a highway, which was for poor virgins. bid. . 
80 by the f. 43 El. 4. commiſſioners may inquire of all abuſes, (N. 18.) 
breaches of truſt, negligences, miſemployments, not employing, 45 to mib 
concealing, defrauding, miſconverting, or  miſgoverning of any gte 
lands, goods, £9c. given to any charitable uſes before rehearſed. | 
And therefore every miſemployment, or miſgovernment, and 
frery negle& of employing, or the defrauding gf the charity, is 
nqurable, Duke, 115. | o 


D- ³2]2ſ9 OPT 


od 


N. 19.) 


. 


If the truſtee leaſes at an undervalue. K. 2 Ver. 414, 415 

So if a man to whom land is deviſed for a charitable uſe 
covin with the heir waives the deviſe, it is a fraud inquire 
Dale, 1 Ta , 

So if the heir 3 a legac * diſcharging a mort 
the land may be ſettled. 2 5 gi : at hy 

If a huſband by covin diſagrees to a gift to his wife. Il 

If the feoffee to a charitable aſe aliens in mortmain, and aft 
Rabe purchaſes the land of the king. bid. © 

If the grantee of a rent for a charitable uſe by covin math the 
terreterant grants the rent to him, Duke, 153. 

But by the /. 43 El. 4. it is provided, that the ſaid act extend 


What caſes got to lands, goods, c. given to a college, hall, or houſe of lan. 
uti arg, ing in the univerſities of Oxford. or Cambridge, the college of 
. Eaton, We eſtminſter, or Wincheſter, or any cathedral or collegite 


 auiry. 


church. - 

So if a gift be to the univerſity itſelf, it will be exe, 
Duke, 171. 

So by.a proviſo in 1 the ſame ſtatute, it does not extend to lands 
Ec. given to or in any city pr town corporate, where a peel 
governor is appointed to direct the diſpoſal. 

Nor to any college, hoſpital, or free-ſchool, which has a * 
viſitor, governors, or overſeers appointed by the founder. 

And this proviſo extends to the company of mercers, groeen 


c. in London, Duke, 171. 


To a gift made to a corporation, to be employed i in mother cn 


poration. Dule, 172. 


IF to be employed by the mayor in the ſame corpora 
Ibid. 
To a gift to an hoſpital in reputation, which has a governor 
as to the poor knights of Windſor ; for the dean and canons d 
Windſor are their governors appointed by the founder. bid. 

But the proviſo does not extend to a gift to a corporation-not 

in effe at the time of the act. Duke, 171. 

Or to a gift made ſince the act to a corporation, which was the 
in efje. Ibid. 

or- to goods giyen to a corporation ; for the ſtatute ſpeaks 
only of lands and tenements, bid, 

Nor to land given to a member of a corporation, e. and not 
given to the corporation. Dule, 172, 

Or a gift to a corporation, which is not to be employed there, 
or in another corporation, bid. 

If lands are given to truſtees, governors of a college, hoſpital 
or ſchool, for the uſe of it, and a ſpecial viſitor is appointed, ai 
one by operation of law, the commiſſion ſhall not interpoſe; 
but if the lands are given to ſuch governors on a collateral charity 
(as to mend raads) it _T enen, v. Harrow Schos, 


. 1954- 2 Fence, 054 


Or when the governors, Cc. of the corporation have no/pove! 
to inforce the employment to the charity; as if the gift is to: 


| * to pay 200. to the parſon of D. to be diſtributed ay 


be poor of D. for the viſitor, &c. cannot compel the patſon to 
tc difiribution:” * Date, , 8 ws 

80 if the governor, &c. has no power to inforce the employ- 
nent of the whole, but only part of che charity, it will be exempt 
or the whole. Duke, 172. 55 | h | 7 

So by a proviſo in the ſame ſtatute, no perſon, who purchaſed ' 

x: valuable conſideration without fraud, and without notice of 
e charitable uſe, ſhall be impeached, &c, 

And therefore the commiſſioners have no authority to make a 
ccree againſt a purchaſer for valuable conſideration without fraud 
notice; as for money paid, plate given, c. Duke, 177. 1 35 
Land, rent, leaſe, ward, or title to land conveyed, c. [bid. | 
So if a debt, Qc. is releaſed, &c. for it is a valuable conſidera- 
jon, Ibid. | : 5 7-290 
If rent, or a fine, is paid upon a leaſe made. 73i. 

But it is no valuable conſideration, if a man gives for the purchaſe 
ings of pleaſure, though valuable; as jewels, &c. Ibid. 

A mere poſlibility in land, &c. bid. . 
Money only to part of the value. Ibid. | 
So if the conſideration is mixt; as for money and affection. 11d. 

In conſideration of money and marriage. bid. 

$ if the conſideration is executory. Dule, 178. 

Or for payment of debts cf the vendor, or portions for his 

wphters. Duke, 177, 178. in f b 

80 a leaſe to the full rent is not a deed upon a valuable confi- 

ration. Duke, 178. Ws e 5 Se 

And the commiſſioners are not to be fatisfied by the mention of 

conſideration in the deed, c. id. 5 = 

So if a gift be to the poor, Qc. generally without mention of 

particular place, the commiſſioners have no authority therein, 

t it muſt be ſettled in Chancery. Per Finch, 2 Lev. 168. a f 

The commiſſioners before a decree made by them, ought to Lee 20.) 

mon all perſons concerned in intereſt. Duke, 117. 151. ern | 
1 miſſioners. Who ſnall be ſummoned by them. 


— 


The decree muſt be made by ſuch commiſſioners as were (N. 21.) 
ſent when the inquiſition was taken, Duke, 1 54. Cont, By what 
ke, 68. 118, 5 JV 2 
The decree muſt direct the employment of the goods or lands 8 % 8 
ording to the intent of the donor; and therefore, if ſome of made. 
lands are given for the repair of the church, others for the re- (N. 22.) 
| of the poor, c. the profits cannot be employed promiſcuouſly ; How the 
t the rents of each eſtate ſhall be applied to the particular uſe men gs; 
which it was given. R. 1 Ver. 43. Per Mo. Dube, 158. TOO 
lf the gift was to perſons of ſuch ſex; nation, trade, quality, 
29"; the. deeree muſt be conformable to it. Per Ms. 
„ 158. e 8 1 2 
ll the gift fixes the number of perſons who are to take, the 
- muſt not alter it. Per Mo. Duke, 157. 
Fit appropriates it to a pariſh, priſon, ſchool, Ic. the decree 
"Nay it. Per Mo. Duke, 158. 8 

| . 
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| * rticular pu ſe; as for diet, I houſe 
rection, of ga 2 Sc. the de eee. 217 
other purpoſes. Per Mo. Duke, 158. 160. 
Though the land be encreaſed to a greater value. R. 11(@ 
Dule, 68. 
N. 23. ) All ſhall be bound by the commiſſioners decree whom the dane f 
Whoare hy his act or conveyance could bind; as he who claims title u 
— by Ke donor by deſcent. Per Mo. Duke, 160. R. Ch. Ca. 1h, 
But perſons who claim paramount the gift or deviſe to the & 
rity, are not bound by the decree. R. Ch. Ca. 267. 
(N. 24. ) Every decree by commiſſioners muſt be certified to the Chur 

it muſt be Per Mo. Duke, 164. 
certifiedto. The party grieved by the deeree may take exceptions to u 
. mages ) fore the chancellor, 1 Ver. 42. 

A at gs. So after exceptions by a leſſee over-ruled, his leſſor maſt 

to the de- Exceptions to it. 2 Fer. 507, 

cree. | So after a decree twice confirmed, * a rehearing an if 
; may be directed to try the fact. 2 Yer. 507. 

(N. 26.) If a decree by commiſſioners be cane and there is noe 
Chancery ception by the party aggrieved within a reaſonable time, he l 
may con- be concluded thereby without more. Ch. Ca. 194. 
firm and If exception be taken and diſallowed, the deeree ſhal be «x 
make exo Grmed, 

PO After * the chancellor may award execution 1 
what manner he pleaſes. Per Mo. Duke, 166. 
The moſt uſual courſe is, to make a writ of execution 1 
on the ſtatute, and afterwards an attachment, and then he hal} 
impriſoned till performance. 7b:d. 
Or he may award an elegit or "x facias. Ibid. 
So if the decree transfers the property of the land or 
to another, he to whom decreed, may take or enter without s an 
of execution. Per Mo. Dule, 164. 
If it decrees a leaſe to be void, he in reverſion may enter, 
If it decrees a deed, c. to de delivered, it may be dh 
without a writ of execution. /bid. 
- If a rent to be diſcharged, it may be executed by way d 
tainer. bid, 

(N. 27.) But if the decree appears to be out of the power of the « 
Or enlarge miſſioners, contrary to the ſtatute or common law, or eccil 
br annul it. cal law, or intent of 'the donor, the chancellor may annul it. / 

Mo. Dule, 164. Eg. Ca. 65. 
So upon a ſuggeſtion, without bill it may be 2 d tc 
without authority; as if the precept was only by three con! 
fioners, or there was no inquiſition. Per Mo. Duke, 163 7 a 
So if the exception taken be allowed, it ſhall be annulled. 
But if the decree is only voidable, it thall not be annulled ur ar 
out bill. Per Mo. Duke, 163. 
As if the party was not ſummoned, or a 1070 challenge 
lowed, Oc. 7bid. 
So if a ſuggeſtion is made, it muſt be proved in 
otherwiſe execution ſhall not be ſtaid. Per Ms. o. Dukes 165 


go execution ſhall not be ſtaid, if the matter ſupyeſted is only 
irregulari ; as diſproportion in allowances, c. Per Mo. 


Duke, 163. 


for it was his defayilt it was not performed before. R. Mo. 823. 
chancellor may increaſe it to 1700. R. 5 Car. Duke, 32. 


chem; but orherwiſe they pay no coſts. Eg. Ca. 66. 
The decree by Chancery ſhall be final, and no appeal lies to par- 
lament. 2 er. 118. | a 55 
Nor ſhall there ht a rehearing upon it. Semb. 2 Ver. 118. 
But Chancery, after a decree which takes away a truſt from a 


ment, reveſt the truſt in them, though the former decree was 
ſigned, inrolled, exemplified, and the conveyance to other truſtees 
executed, Dub. Eg. Ca- 7. 


Vide more concerning Uſes in Chancery, {2 N. 1, &c.)—Remits 
ter, (C. 6.) 1 0 ; 


USURPATIO N 
—— of a Church. 
Vide EGI. (H. 14, 15.) 


— by the Pope. 
Lide Popery, (A. 1, &. —B. 1, Kc.) 


2 LY 2 888 * ** 4 PIE 


U u ky. 
(A) Uſury, what all he. 


998 was an offence by the common law, and upon con- 
viction the uſurer forfeited his goods to the king, and his 
nds to the lord of the fee, 2 Rol. 800. 3 Inft. 151, 152. 


mum. 6 

By the J. 37 H. 8. g. (by which all former ſtatutes againſt 
Wury are repealed) no perſon by way of corrupt bargain, loan, Qc. 
other mean, ſhall take for forbearance of 100. or other thing. 


o pro rata, He. | 
And no perſon, who takes takes 3 mortgage of any lands, Ec. on 
"dition, for payment of money, Ec. ſhall have cr take in luere, 


or 


80 it ſhall not be annulled for matter ariſing after the decree; | 
3 if aſſets fail aſter a decree againſt an executor or adminiſtratoy z 


$0 if the commiſſioners by decree direft payment of 85% the | 
If commiſſioners are deſignedly vexatious,, Chancery may puniſh 


corporation for not paying 4000/, to a charity, may, upon pay- 


lf it was ſuch uſury as the Jews took, viz. 40l. per centum per ch 


We for wares, Ic. for gne whole year abore 100%. per centum, and: 
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US*U . a 
or out of the profits of ſuch lands, above 10/, per cent. ſor x yer, 
and ſo after that rate, c. 2 5 AY n OY 
By the /. 13 El. 8. (By which 5 & 6 Ed. 6. 20. for repeal of 
the ff. 37 H. 8. g. was repealed, and the fame ff. 37 H. 8. 9. 1 
revived) all bonds, contracts, and aſſurances for payment of mg. 
ney upon uſury contrary to the ſaid /. 37 H. 8. g. ſhall be void. 
And the ſaid ſtatute now revived ſhall be conſtrued moſt ſtrong. 
ly for the ſuppreſſing of uſu x. 
By the /. 21 7 17. no perſons ſhall take above 80, per cn. 
and ſo pro rata, Oc. | Oe f 
And by the ,. 12 Car. 2. 13. no perſon upon any contra ſhall 
take directly or indirectly for loan of any money or wares, 6, 
above the value of 6/. for forbhearance of 100. for a year, and {þ 
after that rate, Ec. nor by the /. 12 Ann. 16. above the value 
of . .. F | id 
And by the /,. 21 J. 17. & 12 Car. 2. 13. all borids, contra, 
and aſſurances, whereby ſhall be taken above ſuch rate, ſhall be 
void. So by the /. 12 Ann. 16. — 8 8 
And therefore, where a man gives a bond or other aſſurance ſot 
payment of an intereſt for money above the rate allowed by tte 
ſtatute, it will be void. | | 
Or if the loan was of goods, or any other thing, and not no 
ney. Mo. 398. E 
So if upon an uſurious contract, he gives a mortgage for ſccu- 
rity of the principal only, and takes a bond for the intereſt, tle 
mortgage as well as the bond ſhall be void. R. 2 Cro. 508. be | 
So if the allowance beyond the rate of the ftatute be by a mean nou 
and indirectly; as if a man contracts to have 6/. per cent. and 8 
deducts the whole at firſt before the creditor has the moneys incu 


— 
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D. 2 Gro. 26. Mo. 644. til n 
DA. indorſes a note for 200). B. takes the note on advancing x 
1971. three months before due, and at the end of the three months more 
takes another note for 2000. on advancing 3/. for other three if it 
months; this is uſury within ,. 12 Ann. c. 16. Maſſa v. Daulny Id. i 
M. 19 G. 2. Str. 1243.] . 5 1 
So if it be upon a contingency whether he ſhall have above the cann( 
allowance, or no intereſt, when there is not any hazard of the takes 
principal; as an agreement for payment of 1000. for wares with payal 
in a month, or otherwiſe 120/. at the end of a year. R. Mo. 39]: and 5 
5 Co. 70.4. 2 Cro. 508. ES | | and c- 
* If A. upon a loan of money, ſtipulate to have half the proj UB 
on a reſale of goods to be purchaſed by the borrower, which profits lonies 
exceed 5. per cent. and As principal is not riſqued, quære whether land 
this contract be not uſurious? Cowp. 793.“ Ns land 7 
Or for payment of the principal, and 101. per centum ſo long © laws 0: 
A. hall live. R. Mo. 398. N. 2 Cro. 58. | "31 
Or for payment of 20/. and to pay 10l. for intereſt at the end of WWF and t. 
the year, if A. be then alive. R. Cro. El. 642. Mo. 38. for the 
5 Co. 69. b. | VE ; part of 
Or to pay 300l. for 100. if any of his children be alive two* B. and 
three years after, when he has many childrea then alive. Crt * * 
OL 


El. 74t. K. 2 Gro. 253. 507. 


4 | 5 ; 
4 , ; ; * 


Us U R v. 


So though there be a ſmall riſk of the principal ; as if the agree- 


ment be for 100/. to pay 4ool. at the end of 10 years, if any of 
his five daughters are then living. Dub. Cro. El. 741. | 

Or upon a loan of 3ool. to pay 224, in three months, and 3oo!/. 
with Fs per pound premium within fix months, if A. is then living, 
who was then of the age of 38 years and in health. R. Carth. 68. 
R. 2 Rol. 47. ; 5 . 


Or to pay 3s. Per month for 71. after one month, if it be not 


then paid. Semb, Fon. 410. | 


| | . 
So where words are colourably added to avoid the future, which | 


may be averred ; as if the agreement be to pay for 1001. 20l. per 
ann. from Michaelmas next, if it be not repaid before Michaelmas, 
where it was agreed that it ſhould not be repaid before. 5 Co. 69. 
b.; *for if the ſubſtance of a contract be a borrowing and lending; 
a ſlight colourable contingency only, will not take it out of the 
ſtatute, Corp. 770.“ | 5 * . 

Or if for 1001. he grants an annuity, with an intent to elude 
the ſtatute. Per Ch. Bar. Cro. El. 28. R. 2 Lev. 8. 

If upon an uſurious contract ſeveral ſecurities are given, one 
for intereſt, and another for principal. 2 Cro. 508. 5 

If a feme covert acts as a pawnbroker, and lends money upon an 
uſurious contract, and takes a bond for it to her huſband, the bond 


ſhall be avoided by pleading the ſtatute, though. the huſband is 


not chargeable for the uſury criminaliter. R. Skin, 348. 
If there be an agreement to pay legal interęſt, and a premium 


be paid down, over and above the intereſt, the agreement is uſu- 


nous and void. Doug. 235. (223.)* 

But the penalty under the ſtatute of Ann. is not immediately 
incurred, if the premium itſelf do not exceed legal intergſt, nor uu- 
til more than legal intereft be adually received. Id. ibid.* 

And therefore an action may be brought for the genaly, though 
more than a year has elapſed ſince the payment of the premium, 


if it be not a year ſince what has been paid exceeded legal intereſt. 


Id. ibid * 
*If, on a negociation for a loan of money, the lender ſay, he 
cannot vale money, but will furniſh goods, which the other 


takes and ſells, if the ſecurity given be for a ſum of money made 


payable at a future day, greatly exceeding the value of the goods, 
and 5/. per cent. intereſt, this is an uſurious loan, and the ſecurity 
and contract are both void. Doug. 736. (709. )* | 

(By J. 14 G. 3. c. 79. the lawful intereſt in Ireland, or the co- 
lonies, may be taken for money lent in England on mortgages o 
land or goods in theſe countries, and the deeds executed in Eng- 
and are good. The deeds muſt be regiſtered according to the 
laws of theſe countries) RA 

This ſtatute relates ſolely to ſecurities on land in Ireland 
and the colonies; and therefore, where A. contracted with B. 
for the ſale of an eſtate in the Weſt Indies, and it was agreed that 


part of the purchaſe-money ſhould remain ſecured by the bond of 


g. and C., and that bond was afterwards cancelled, and another 
Ig aa a by B. and D., reſerving 6/. per cent, intereſt, 
« VL, | =”; ed | "77; 


Vor 


481 


482 


„ 4 VT 


in the ſame manner as the former one, ſuch contract was held 


uſurious. 3 Term Rep. 425.* 
UT a loan of 100. upon a contract to pay the intereſt by 
half-yearly payments, viz, a moiety at Michaelmgs, and the 
other moiety at Lady-day, is not uſurious, though the advantage 
of the * before the end of the year makes it above the rate 
allowed by the ſtatute; for it is according to ſuch rate, and this 
is pro rata of the ſtatute. R. per 3 J. 2 cont. 2 Cro. 26, Ye, 
30. Mo. 644. K. Cro. Car. 283. Fon. 396. | 
Where it is in the power of the Larrower of money to pay the 
principal within a limited time, without intereſt 5 on non-payment, 
the reſervation of a larger ſum than the ſtatute allows is no uſury, 
Cowp. 115.“ ü OY 5 
Therefore, if a tradeſman ſell goods at three months credit, 
and ſtipulate, in caſe the money be unpaid, that the vendee ſhall 
allow him a halfpenny an ounce per month till he diſcharge the 
debt; this allowance, though above the legal rate of intereſt, yet 
being the tage in that trade, and the contract being a bond fide 


ſale, is not uſurious. Cowp. 112,* 


*The loan of money produced by the ſale of ſtock, on an agree · 


ment that the borrower ſhall replace his ſtock on a certain day, or 
repay the money on a ſubſequent day, with ſuch intereſt in the 


meantime as the ſtock itſelf would have produced, is not uſurious, 
though the intereſt exceed 51. per cent., unleſs the tranſaction be 
colourable, and a mere device to obtain more than legal intereſt, 
3 Term Rep. 531.* | „ a 7 \ 

So if the contract be for 100/. and the intereſt per ann. and he 
accepts the whole intereſt within the year, R. 1 Bul. 17. Sem, 
cont, where the whole was deducted at the time of the loan. 


Mo. 644. 2 Cro. 26. . ; 
So if by miſtake the words require payment before the time 


agreed, it will be no uſurious contract, though the intereſt exceed 


the ſtatute, if payable at the time limited; as if a bond 1 April 
be to pay 105/, on 21 April next, where the agreement was for a 


year next. R. 2 Cro. 677. R. 2 Vent. 83. 


If, in a mortgage, the clauſe for the mortgagor to take the 
profits till default be omitted. 2 Mod. 307. ; 

Though the plaintiff had notice of the miſtake before action 
braught. 2 Vent. 83. 

So if the bond was intended to be payable at the end of the 
year, and by miſtake it is made payable at fix months. K. Cro. 
Car. 501. Jon. 396, 1288 

So if there be a corrupt agreement, to which the plaintiff was 
not privy, it ſhall be no prejudice to him; as if A. be indebted 
to B. in 100). for which A. and C. give a bond to B. and it is 


agreed between A. and C. that A. ſhall give 30l. to C. for for 


bearance of 100/. which A. owes to C. and- ſhall be bound to (. 
for this 301. and A. and C. are bound to B. for the . 1 


ww -—., f- £9 


on 


vs UR . 


boad to By being for & Jo dab, though made upon an uſurious 


contract to which B. was not privy, it ſhall not be avoided. R. per 
37.2 Cro. 33. Tel. 47. Mo. 752. Ox Acc. per Holt, 7. 8 V. 3. 
Inter Huſſey and Jacob. ( Reported in Comyns's Rep. 4.) 


And it is ſufficient that B. replies that he was not privy, with- 1155. 


aut traverſing the corrupt agreement. N. 2 Cro. 33. 
So if, after a bond upon an uſurious contract, A. gives a coun- 

terbond to indemnify the obligor from ſuch bond, and he is there- 

by damnified, the counterbond is in force, though the firſt bond 


was uſurious. R. Cro. El. 642. Noy, 73. R. Cre. El. 588. 


for the ſurety perhaps was not privy to the uſury, _ 

80 if, after a contract made bond fide, there is a ſubſequent - 
ement for a rate above the ſtatute for further forbearance, the 

laſt contra& only will be void, and not the firſt, R. Cro. El. 20. 
NR. 1 Sand. 294. Acc. 2 Mod. 307. I 5 

80 if a bond or recognizance be forfeited, and it is afterwards 
agreed to accept more intereſt than the ſtatute allows, and to make 
another defeaſance, it is no uſury; for the forfeiture of the recog- 
nizance, &c. is to be conſidered. R. Noy, 2. „ moe, 

So if there be a hazard of the principal, it will not be uſury, 
though the intereſt upon a contingency may exceed 60. per cent” ; 
a if a wager be to give 40l. for 20l. paid, if A. is alive, at the 
year's end. Cro. El. 643. 5 — 

So if there be an agreement for 100. to pay 80/. to each daugh- 
ter (and he has then five) who ſhall be living at the end of 10 years. 
R. Cro, El. 741. | | | 2 

[So if for two guineas received, a man promiſes to pay 20 on 
lis wife's death, who is 70 years of age. Lamego v. Gould, H. 
32 G. 2. 2 B. M. 704.] . CS 

Or for 5ol. to pay 60l. at the return of a ſhip, (which may re- 
tun in five months) or if it never returns, nothing. K. 2 Cro. 
209. 508. Acc. Sho. 8. | EAT 

Or at the return of -a ſhip, goods, or owner; for it is a bot- 


| tomry contract. R. 1 Lev. 54. R. Hard. 518. Acc. 2 Rol. 48, 


Or for 100/. to pay an annuity of 5ol. a year for life, though 
there is a mortgage for re- payment of the 100. if the annuity is 
not paid; for it is a purchaſe, and, upon the death of cglui gue 
die, the money is loſt, R. 2 Cro. 252. 1 Bul. 36. R. Cro. 
El. 27. Per Twiſd. 1 Sid. 182. i} 
| [If 20001, is lent, on condition to pay the principal and 200%. 
na year, or 250. per annum for the life of the borrower, it is not 
w ON contract. Wortley v. Pitt, M. 1748. 1 Vexcy, 
164. | 

(So if A. for 120/. grants an annuity of 20. out of a living, by 
Gerd, with promiſe for redemption in five years, and hs Band 


for performance, this is not uſury, though the words borrow and 
ind are uſed. Murray v. Harding, H. 13 G. 3. 3 Will: 390. 
2 Bl. Rep. 8 59. . 
Or for 1000. to pay 200. a year from Michaclmas next, if the 
col is not repaid before Michaelmas ; for he may repay it 
5 | be lott 


11 
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* 


| before Mie bur has without intereſt, if ibis was the true intent. 


Z. repaid the 300l. in four years; for it was at the election of 3. 
to repay or not. R. 2 Lev. 7. a 


ſideration that B. ſhall provide meat and drink for A. “s daughter 


; zol. per ann. Moriſſet v. King, M. 33 C. 2. 2 B. M. 891.] 
of annuity for life, ſhall in twenty days be inrolled in Chancery, or 


| Doug. 697, 8. n. (672.)* 


Pleader,, (2 W. 23.) 
" Sioned in that ſtatute ſhall forfeit ſuch intereſt, Ec. 
rupt bargain, Qc. take more than is allowed by ſtatute for for 


Oc. an information lies upon ſuch ſtatute. 1 Sand. 295. K.! 
Vent. 38. Ray. 196. 


3 G. 2. Str. 816. 


und he takes no part of the 20l. an information does not lie agu 


AU 8VU.KRY. 


5 Co. 69. b. | 5 : 
Or if for zool. a leaſe is made to B. at 35. per ann. of a houſe of 
which the rent was only 5]. with a covenant to -convey to him, if 


[So if A. lends B. 100. for four years, without intereſt, in con 


C. who is to be partner with B.'s wife, have half thé profits, and 
bear half the loſs, and to lodge A. for 1o/. per ann. it is not uſu. 
rious, though the board of C. and lodging of A. might be work 


- [By at. 17 G. 3. c. 26. a memorial of all deeds, c. for grant 


ſhall be void ; ſo of judgment on warrants of attorney for that pur 
poſe. Deeds mult contain the conſideration. } 


(0) Punichment of Utury, 


* T7 QUITY will aſſiſt the borrower on an uſurious contra . 
retain all but the legal intereſt, or to recover back what haz 
been paid on ſuch a contract, above the principal and legal interel 


By the f. 13 El. 8. 21. Fa. 17. and 12 Car. 2. 13. all bond, 
contracts, c. upon uſury, are void. ide ante, 4 | 
How the ſtatute ſhall be pleaded to ſuch a bond, c. vide 


By the ff. 13 El. 8. perſons taking uſury above the rate mei- 
By the /f. 37 H. 8. g. and 12 Car. 2. 13. if any, by way of cor- 


bearance of money or other thing, he ſhall forfeit treble the valve 
of the monies, wares, c. lent, Ec. a moiety to the king, a moi. 
ety to him who will ſue for the ſame. 7 

And though the firſt contract was not uſurious, if a man take 
afterwards above the allowance of the ſtatute for the loan of money, — 


And if there be an uſurious contract to pay 200. for forbearanc: 
of 100. an information lies, though he does not take above the 
legal intereſt. R. 1 Vent. 38. Ray. 126. Per Teviſd. 1 Mod. 69. 

So though he takes but a penny of the intereſt upon {ſuc 
agreement. Cro. El. 20. Wo | | 

So if a feoffment, leaſe, Ic. be made upon an uſurious contrads A 
it will be void, as well as a bond. Fon. 303. 

But an indictment for uſury lies not for a corrupt agreeme® For 
without loan, or taking in purſuance of it. Rex v. Upton, M ka in 


So if an uſurious contract be for 20!. for forbearance of 10 


him. R. Cro. El. 20, — 7 


VU SU RY. a 
jntereſt concur, then the offence is committed, and the action muſt 
be brought on 12th Ann. within a year from that, day, nor does 
part of the penalty being to the king avail. Lloyd d. Williams, 
A. 12 G. 3. 3 Will. 250.) 2 Bl. Rep. 792.* I 


*Before a party<an entitle himſelf to relief, by civil action, from 
an uſurious contract, he mult tender all the money really advanced; 
therefore, where goods are pawned to a broker for a certain ſum, 
and uſurious intereſt agreed to be paid thereon, the pawner of the 

cannot maintain an aCtion of trover for them, in order to get 
rid of the uſurious contract, without firſt tendering the money 
which had been actually advanced with legal intereſt. 1 Term 
Rep. 153. 3 


(d) Puniſhment of Brokage. 


ward, above the, value of 55. for procuring the loan or forbearance 
of 100l. for a year, and ſo pro rata, Sc. or above 12d. for making 
or renewing a bond or bill for ſuch loan, or for a counterbond con- 


priſoned for half a year; a moiety to the king, a moiety to him 
who will ſue for the ſame. - | | 9 
But an agreement by A. to give B. 200l. if he procures 5ooo!, 
to be paid in his name upon an aid granted by parliament, does not 
appear to be brokage ; for the borrower pays nothing, and the 


or lender receives nothing. R. Skin, 322. 

for- | | 5 | | 

alve Vide more eoncerning Uſury, in Pleader, (2 G. 7.) ** 
mo! 2 — e > 
akes 

ne, 1 ack "0 — 3 * 828 — — 


U TG DAG AMY; 
. (A) Ontlawry. 
A MAN outlawed is, when by judgment of law a man, by lis 
own default, is ouſted of the law, Go. L.. 122. b. 128. . 


For every man at his age of 12 years ought to be ſworn to the 


law in a tourn or leet, and by his outlawry he is poſitus extra legem. 
C0. L. 122. B. | | | 


A woman who does not fwear to the law, by judgment of out- 


And therefore, if a woman is ſaid to be wlagata, it will be error, 
R. 2 Rol. dog. J. 5. | | 


[When the uſurious contract, the lending, the forbearance; * 


The court will permit pryſecutor to compound. Barns; 118. | 


00 by the ft - 12 Car. 2. 13. ſcrivener, broker, ſolicitor, c. | 
who ſhall directly or indirectly take any money or other re- 


ceming the ſame, ſhall forfeit 201. for every offence, and be im- 


ary, is not ſaid to be outlawed, but <vaiviaiu. Co. L. 122, b. ; 


us 


UTLAGARY, 
(B) Jn what Caſes it lies. 


A MAN ſhall be outlawed for his default if he will not ſtand to 


the law; and therefore, upon an indiqment for treaſon or 
felony, if the defendant does not appear upon the ſecond capiar, he 
ſhall be outlawed. Jide Indidment, (L) 

So in an appeal. Si. P. C. 60. a. 67. Vide Appeal, (G. 5.) 

And if he does not render himſelf within a year, e ſhall be ex. 
ecuted without other judgment or trial. 3 Mod. 42. 72. 

* lies on an information. Rex v. Hille, 7 8 G. 3. 48, 
252 ; 

| Fr an information for any offence, in its nature againſt the 

laws of ſociety, and that diſturbs the good order which keeps : 

ſtate in peace, (the true meaning of contra pacem, ) though not with 

actual force. Ibid.] 

So upon an indictment for a miſlemennor or information, he 
ſhall Be outlawed, but he ſhall not be fined thereon without oth 
conviction for the offence. Vide Information, ( D, $7 

So if a peer does not appear upon 5 indictment for treaſon or 
felony, he ſhall be outlawed. 3 754. 

But where a capias does not lie in 83 the gefendant cannot 
be outlawed before or after judgment; as upon a writ, of privieg 
by an attorney or another. R. 1 Leo. 329. 

Ic lies not for leſs than 10/. Semb. Sed Q. Barner, 320. 

Il defendant avoids arreſt, though he * publicly, he may 
be outlawed. Barnes, 320. 

{On total abſconding, no endeavours to arreſt are neceſſary 
Barnes, 322.] 

ng to e to outlawry, vide in Pleader, (2 W. 4 oc) 


00 bew an Ouflawry ſhall be avoided, 
C. 1. For what Cauſes, 


UTLAWRY ſhall be avoided, if the perſon 1 1 
the time outlawry pronounced, was within the age of f di. 
cretion; as if he was an infant under 14 years. 2 Rol. 805. l. 10. 
R. Dy. 239. a. Bend pl. 205. 

So if a woman, at the time ſhe. is waived, was covert baron. 
2 Rol. 806. l. 45. 

So if a man, at the time of his outlawry, was in . it ul 
be error. Lit. ſ. 437. 2 Rol 803. J. 35. 

Though the outlawry was for felony, or in a perſonal aRion 
3 Rol. 803.1. 35. 8 

But. impriſonment is no cauſe to avoid an outlawry, if it be by 
covin or conſent. Co. L. 259. b. 

If a man in priſon, wonghe to the bar, will not appear. K. 
Rol. 804. J. 50. 

So if a man, at the time of his outlawry, was out of the realn, 
it will be error. Skin. 6. *2 Str. 1178. 1 Wil: 3.0 i 


« f 


- UTLAGARY. _ 
If a man was in the king's ſervice with a captain, Sc. in war. 
2 Rol. 803.42. 804. l. 15, | 


Or about the king's buſineſs, by his command under letters pa- 


tent. 2 Rol. 803. J. 40. 8047). 15, . 

80 if he was out of the realm for his own private buſineſs, or for 
his pleafure, and not upon the butineſs of the king, or the realm. 
2 Hol. 804. I. 20. 2 Rol. 11, 12. c | 5 

Though he be outlawed for felony, or in a perſonal action. 
2 Rol. 804. J. 35. Skin. 16. "7 1 

So if he goes out of the kingdom upon the buſineſs of the king 
or the realm, after exigent pronounced, he ſhall avoid the outlawry 
afterwards. N. 2 Rot. 804. J. 40. 

111 if a man goes voluntarily out of the kingdom after exigent 
for iclony pronounced, he ſhall not avoid the outlawry afterwards 
pronounced, R. 2 Rol. 804. J. 30. Dh ; 

lt it appears upon the record, or confeſſion of the king's attorney, 


Semb. 2 Kol. 12. PW 


% 


$0 outlawry for treaſon cannot be avoided, becauſe the party 


was out of the realm; for by the /,. 26 H. 8. 13. and 5 CG Ed, 
6, 11. proceſs and outlawry againſt any for treaſon, who is out of 
the realm, ſhall be as good as if then reſident in the realm. 3 Jul. 
2, | 
: So an outlawry may be avoided, if the perſon outlawed. be miſ- 
named, or Ms addition miſtaxen ; as if he be named 4night, when 
he was a baronet. R. Comb, 184. | 
If he be outlawed by judgment of the coroners, without naming 
them, except in London, where the mayor is coroner, and there- 


fore ideo utlagat* eff is ſufficient without more. N. 2 Cro. 528, 


531. 6 A 

80 an outlawry for felony ſhall be reverſcd, if it appear on the 
writ of proclamation, and the return to it, that the perſon indicted 
wazontlawed after a day had been given him in court, and before 
ſuch day arrived. 3 Term Rep. 499. 33 

So by the /. 5 H 6 Ed, 6. 1 f. if any, outlawed for high treafon, 
within one year after yield himſelf to, the chief juſtice, and offer to 
traverſe the indictment on which he was outlawed, he ſhall be ad- 
mitted ſo to do, and, being acquitted of the indictment, ſhall be 
diſcharged of the outlawry. 

So by conſent of t 
lawry for error. 3 Mod. 42. | . 

And ſhall aſſign error at the bar, in proper perſon ore tenus, and 
then the court afſigns counſel to argue it. Skin, 16, 

But the /. 6 Ed. 6. does not extend where the outlaw is appre- 
hended, and does not render himſeſfſ. N. 3 Mod. 47. | 

[A perſon committed for high treaſon, in diminiſhing the coin, 


who makes his eſcape before indiAment, and is then indicted and 
outlawed, and then retaken within the year, may have habeas car- 


þur to B. R, and ſurrender ; then have certiorari ta remove the pro- 
ceedings, plead his having been beyond ſea, and have the outlawry 
reverſed, Rex v. Roger Fobnſon, H. 2 G. 2. Sir. 824. | 8 

| Eo „„ 


he attorney-general, he may reverſe the out- | 
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- Rep. 20. 
5 the party in the lame term may reverſe it by plea, Co. L. 259 (I 


- take or error in law, it mult be by writ of error. Lloyd, Wi. 


. caule it is on debt by original in B. R. Bounds v. Allen, M. 10 


Barnet 326. 


N UTLAGARY. 

Bo an outlawry for high treaſon ſhall not be reyerſed, becauſ 
proceſs was awarded againſt him when out of the realm; for by 
the ff. 26 H. 8. 13, and 5 Ed, 6, 1 * ſuch proceſs is good. 3 ,. 
32. 656. Dy. 26%. % * * | wc | 

[When there has been miſbehaviour in plaintiff, the court wil 
oblige him to reverſe an outlayry at his own coſts ; but if it is a niſ. 


liams* P. 8 G. 2. B. R. H, 123,] - 80 
[Outlawry ſhall not be ſet aſide for irregularity, on motion, he. 


G. . B. K. H, 317, OE f ; 5 a 
[If in debt on bond by wife dum ſola, the huſband is gone abroad 


and ontlawed, and the wife, though ſhe appears publich, 5 a 
waived, the outlawry againſt her ſhall be ſet aſide on motion; but F 
oods taken on cap. utlagat. muſt be deemed the huſband's, though 
Proc to be her ſeparate goods; and if ſhe has equitable right, fhe 
muſt apply in equity. Biſcoe v. Kennedy, T. 33 & 34 6. 2. p 
CC 3 
[It defendant was priſoner, pending exigent, outlawry ſhall be 
reverſed on common appearance. Barnes, 321.] | er 
[Where outlawry is not ſpecial, defendants may reverſe at ther er 
own expence, and payment of coſts on common appearance; if 
before tranſcribing into the Excheguer, common coſts to the eri, m 
gent; if after, coſts to the time of reyerſal. arne 324. ay 
[If plaintiff dies after gy marred there muſt be ſcire facias, or | 
vutlawry ſhall be ſet aſide. Barnet, 325.) RE”: tut 
| {Outlawry, commenced and proſecuted during defendant's re : 
N 


ſidenee in Ireland, ſhall be reyerſed without bail or appearance, 
Barnes, 325.) 1 wi bp, 

{Before defendant is returned outlawed, he may ſuperſede exi- Ha 
gent on appearance and coſts; but after, there muſt be bail, who 0 
are bound to pay the money, without option to render principal, | 


- n "4 
[The court will ſtay proceedings, on payment of debt and coſt be 1 
„%% (6 H. 
If ſeme ſole is waived ſpecially on meſne proceſs, and aſter er, [ 
igent, and before outlawry, marries, the court will not interpole 
Barnes, 321.] » OM „ 


Proceedings ſhall not be ſtaid becauſe plaintiff died before t chal 


turn, if after day of outlawry. Barnes, 323. 8 
; 2 . 1 755 ' Vis : or 
(C, 2.) When avoided. . 


An outlawry may be avoided in two manners, by plea, or H b, 
writ of error. Co. L. 259. b, *But though illegal and void, f 
cannot be ſet aſide by a third perſon in a collateral action. 1 6: U. 


12 


If an outlawry be vordable for. matter appearing upon the record, voie 


bend. pl. 137. 5 


a crror 


realm, c. Co. L. 259. 6. . 


UTLAGARY. 


As for omiſſion of any proceſs. Co. L. 259. ö. 
Or variance. Co. L. 259. 565. 8 
If outlawry does not lie in ſuch caſe. Semb. Dy. 223. a. 
Or proceſs was ſuperſeded before outlawry pronounced. Dy. 223. 
4. Bend. pl. 15. R. Mo. 73. 1 And. 36. 5 
If no proclamation where the party was commorant at the time 
of the exigent. R. Dy. 214. Bend. pl. 155. 1 And. 36. a 
Or no addition to the defendant. R. Bend. pl. 212. Mo. 70. 
If no return upon proceſss. - 
Or the ſheriff was removed, and another appointed upon re- 
cord before the return. R. Dy. 41. 3. 5 7 
So for any cauſe, except want of proclamation, the party ſhall 
avoid the outlawry upon motion, where he comes in gratis upon 
the exigent, alias, or pluries. Sal. 496. | „„ 


80 ik he comes in another term. 1 And. 36. 5 

So in favorem uitæ, outlawry in felony may be reverſed by 
plea, if it be voidable, for death, impriſonment, out. of the 

But in B. R. an outlawry ſhall not be reverſed by plea, but by 
error only, in the ſame term as well as in another, though it be 
error appearing upon the record. 1 Rol. 743. 1. 10. 

If a man comes in upon the return of the capias utlagatum, he 
may plead, in avoidance of the outlawry, a matter which may 
avoid it by plea. Co. L. 259. ö. | . 

And upon the plea, and ſecurity given, there ſhall be reſti- 
tution of the goods. Hard. 98. a | 

So if there be matter appearing upon record to avoid the out- 
lawry, the party, who appears as Zertenant, muſt demur, upon 
_ of the inquiſition taken upon the capias utlagatum. 

ard. 58, 59. | 

Aal 0582 tertenants may join in demurrer. Hard. 59. 

90 a tertenant may plead to the inquiſition. FR 

[The ſpriſoner muſt firſt plead to the outlawry, and that muſt 
be tried before he can plead to the indictment. Rex v. Fohnſon, 
H. 2 G. 2. Str. 824. x | 

He may plead ore tenus, the attorney-general reply ore tenus ; 
the venire is awarded returnable * the jury returned 
ſitting the court; he may have counſel; he has no peremptory 
challenge, Ibid.] | | 8 | 5 

[The court cannot aſſign the defendant counſcl on an outlawry 
for treaſon till he has pleaded, and then he may have counſel on 
the collateral matter, Rex v. Davis, T. 31 G. 2. 1 B. M. 638.) 

[The court will allow attorney-general to confeſs error in 
fact, though not true, but not error in law, if not true. 7bid.] 
7 defendant pleads, not the ſame perſon, it is tried in/lanter. 


R | 
If an exception to ſnew that the outlawry is a nullity, it 
aoids it aithe 4 apr error. 1bid.] 120 4 | 
(If error in fact is alleged, the court may give defendant leave 
to plead to the indictment; if error in law, there muſt be writ of 

error. bid.) 5 | | 
80 
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(C. 3.) So a man, ut amitus curie, may avoid an inquilition ow 1 
By motion. outlawry, by matter apparent in it, upon motion. R. Hard, 86, | 
{It is diſcretionary, when to reverſe on motion or not; if de. q 
fendant hath been long abroad, the court will not reverſe at 

plaintiff's expence. Barnes, 324, 325, 326. 
[The court will not ſet aſide outlawry for want of proclamation 

A on motion. Barnet, 323.] 
0-63 But generally, where the ontlawry is voidable for matter of 
By error. fact, if it be not in felony or treaſon, it muſt be avoided by vt | q 
of error. Co. L. 259.6. f 
So an qutlawry may be weber by error, in treaſon or fe. 
lony. 

fa writ af error on an outlawry (even for felony) is never de. 4 
nied, if the witneſſes are living. Rex v. Macariney, T. 2 6. 


F ort. 38. ] ( 
[The attorney- general will not grant Gat for writ of error til | 
defendant is in actual cuſtody on cap. utlag. Rex v. Villen J. N 


8 C. 3. 4 B. M. 2527. 


And in treaſon there is no need of a ſcire ſaciat to the bn 

mediate or immediate; for no forfeiture accrues to them. . i 

4 Mod. 366. 27 

= So in felony, if it be ſuggeſted that he has no lands, and the 8 

© E eee confeſſes it, there is no need of a feire ſaias . 
Sal. 495. 

. where the defendant has lands, which for felony 

are forfeited to the lord of whom held. 7bid. hal 

If two are outlawed in the ſame action, and only one appean N 

to reverſe it, error thall be in the name of both, till the other ap- 3 

pears, and is ſummoned and ſevers. R. Sal. 496. qrod 


And he was obliged to appear in perſon, till the fe * 5 
V. & M. 18. Vide Attorney, (B. 6.) 

[A perſon outlawed for want of appearance to an indiftment, 
for a libel againſt the government, ſhall have a writ of error, aud 
be admitted to bail. Rex v. Earbery, P. 9 G. Fort. 37. . 


[No bail is given in error of an outlawry till reverſal; nd F 
then it is to appear to an original, to be brought in two terms. b 
Ducket v. Martin, T. 6 G. 2. Str. 951. J (B. | 

80 


* But on reverſal ſpecial bail muſt be given, though 4 wi 
no affidavit originally of the debt, if the debt was bailable, thoug 
2 Str. 1178. 1 Will, 3.“ 

If error is brought, and the attorney - general confeſſes it, i 
fhall be reverſed, and the defendant, immediately tried upon the 
indictment. Sal. 495. 

If he aſſigns error for being out of the realm, it is ſufficient ta WI ehatte 
ſay generally, quod tempore utlagar fuit. N. 2 Rol. 12. An, 

Though he goes after the exigent ; for, if he was then here, ü “43. 


ſhall be ſhewn on the other part. N. 2 Rol. 804. J. 45. Aae 
[Outlawing a man beyond ſea is error, not if Hard, 
Barnec, 319. If t 
(C. 5. If the outlawry is reverſed, the party ſhall be reſtored to e h. 
Party re- he loft. | 9 | 75 
ſtored after It 


Nexerſal. | | | ” , 


(B. 1, Kc.) 
though not delivered to him. Sav. 40. 


UTLAGARY. | Cs. 

If a term be fold by the king, he ſhall be reſtored to the term, 1 5 
pur 2 J. Cro. El. 278. R. 1 And. 277. R. 2 Ver. 315. 

If a leaſe be made by the Exchequer to the plaiutiff of the 
Jands of the outlaw, and he levies the profits by Eæcheguer pro- 
cels which, by order of the court, are delivered to of yet 
they ſhall be reſtored upon the reverſal of the outlawry. 

on, 101. 4. ; | 
: But if the king's leſſee be outlawed, his term ſhall not be re- 
flared ; for it was extinct. R. Mo. 237. £7 

So he ſhall have all his lands and tenements. | 

Though the King has granted them to another and his heirs, 

1 And. 188. | 

And he may enter, upon reverſal of the outlawry, without pe- 
tion or ſcire facts. *R. 1 And, 188. | 

So he ſhall be reſtored to a preſentation to an advowſon. 

80 to all his goods and chattels. 5 . 

To his ſtock in the EI India or any other company, though 
granted to another by privy ſeal. 2 Fer. 313. 2 Lev. 4g. cont. 

So if the kiag's grantee acknowledges ſatisfaction upon a judg- 
ment, it ſhall» be ſet alide in equity, and reſtitution made. 

: Ver. 313. ö | ; 5 
80 a lefſee of the outlaw ſhall have treſpaſs for the profits , 
received between the aſſignment to him and the reverſal, R. Cro. | 

El. 270. 5 

But the proſits of the lands, received during the outlawry, 
ſtall not be reſtored. 2 Ver. 313. ; 

Nor Eaft India. ſtock granted to A. by privy ſeal, and tranſ- 
ferred to him by the company, where the reſtitution was to all, 
quod non fuit nobis reſponſum. R. 2 Lev. 49. | 


(D) Forfeiture by Outlawry. 
D. 1.) In Treafon or Felony. 


F a man is outlawed for treaſon or felony, he forfeits all his 
lands and tenements, goods and chattels. Vide Forfeiture, 


So money received by his ſervant, and brought to his houſe, 
(P. 2.) In Perſonal Actions. 
A man outlawed in a perſonal action, forfeits his goods and (P. 2.) 


thattels, 2 Rol. 806. J. 40. 1 Sal. 395. What 


And his chattels real, as a term for years, c. 2 Rol. 806. things are 


43. forfeited. 


And the truſt of a term. 1 Sal. 109. R. Heb. 214. 


Hard, 496. 2 
* . at will ſows his lands, and is outlawed, the king 


the emblements. © 2 Rol. $06. J. 50. If 
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If a church is void, and afterwards the owner: is outlawed, 
it ſhall be forfeited to the king. 2 Rol. 807. l. 11. (. 
Parl. 75. 

So it the church becomes void after the D_— the king 


hall preſent. 2 Rol. 807. /. 45. 


So the king ſhall have all the profits of his Freehald hunk 
2 Rol. 807. J. 32. 

So if the leflor is outlawed, the king ſhall have the, profits of 
his tenant at will ; for by the outlawry the will is determine, 
2 Rol. 807. I. 35. 

So if a man be outlawed after a judgment recovered by him, 
the king ſhall have the profits of all the defendant's lands, thoup 
the plaintiff ean have only a moiety in execution. K. 2 Cr, 

13. 
: 80 if the King's leſſee is outlawed, he forfeits his leaſe. 


K. Mo. 237. 


So a man outlawed forfeits ſtock in the Eaft India company, &. 

2 Lev. 49. 2 Ver. 313. 
So upon a levari facias, after an inquiſition upon an outlawry, 
r's cattle, /evant and couchant upon his land may be 
ſeized and fold; for they are the iſſues or profits of the land, 


K. Skin. 618. Vide po „(D. 4.) 


So a bond to A., a o was truſtee for B. . will be forfeited by 
the outlawry of B. R. 2 Rol. 807. J. 15. 2 Cro. 512,514, 
If a man recovers damages in a perſonal action, and after. 


wards is outlawed, the king ſhall have the damages and execy 


tion for them upon the judgment. R. 2 Rol. 807. J. a. 

If the conuſee of a flatute ſues an extent, and has the conuſor 
in execution, and afterwards is outlawed, the debt is forfeited, 
and the king may diſcharge the conuſor ; for his body is not: 


ſatisfaction. R. 2 Rol. 807. J. 5. 


So if A. has judgment againſt B., who holds jointly, with C, 
who aliens, and afterwards AH. is outlawed, the king ſhall have an 
extent for the moiety of B., though the alienation was before the 
outlawry. R. Lane, 20. 

So if a ſtatute i is acknowledged to two, and one foes execution, 
and afterwards is outlawed, it will be a forfeiture of the debt 

bath. R. 2 Rol. 808. J. 30. | 

So if a bond be made to two, one of as is outlawed, the 


whole bond will be Forfeited. Semb. 1 Rol. 7. 


But by bo of which perſonal actions a man does not for 
feit any lands, of which bel has an eſtate of frechold. 2 Rol. 807, 
4 . 
Nor a rent - charge for life, nor arrears which accrue for the 
rent during his life. Hut. 54. 

[Copyhold lands are not liable ro be ſeized ; and if they are, 


i and a venditioni exponas iſſued, it ſhall be quaſhed. Rex vo Budd, 


T. 31G. 2. Parker, 190.] | 
If A. ſeiſed in fee leaſes for years, and is outlawed, the king 
ſhall not haye the profits during the term. Bro. Patent, 3. 1 


UTLAGARY. „ 


% he does not forfeit debts due to him upon contrag. 


2 Kol. 806. J. 52. 125 

Or other choſe en adion. Semh. Sav. 40. | 8 

Nor the equity of redemption of a term. Semb. 2 Ver. 314. 

Nor money due to him upon mortgage. Hut. 5 3 N 

So he does not forfeit a thing of which the intereſt was not 
veſted in him; as if leſſee at will ſows his land, and the leſſor is 
outlawed, the king ſhall not have the emblements. 2 Rol. 807. 
. 35. „ af 
1. ſeme covert, poſſeſſed of a term for years, be waived, the 
king ſhall not have the term. 2 Rol. 806. l. 45. 

If an executor is outlawed, he does not forfeit the goods which 
he has of the teſtator s. 2 Rol. 806. J. 47. 


Nor the goods which he himſelf recovered as executor. 2 Rol. 
806. J. 35. e | „ 


Nor the cattle of a flranger, levant and conchant upon his land. 
R. Skin, 617. cont. Vide ante, (D. 2.)—Poft, (D. 5.) | 


So a leaſe by the king to a man outlawed will be good; for he 


has a capacity to be a farmer to the king. R. Mo. 237. 
(bp. ) To whom the Forfeiture ſhall be. 


If a man is outlawed, the forfeiture ſhall be to the king. 
Though he is outlawed in a perſonal action. 95 
So if the leſſor of lands, within a county palatine, is outlawed, 
though the count palatine has the goods of the outlaw within his 


precinct, yet the king ſhall have the arrears of rent; for it fol- 


lows the perſon, Dub. 2 Rol. 808. J. 40. Lane, go. 
Yet the outlawry in a perſonal action ſhall be for the benefit 
of the party, if he pleaſes; and therefore, if the defendant is 


taken upon a 4 utlagatum, after judgment upon prayer he ſhall- 
be in execution for the party. Ca. Parl. 73. Vide Execution, (B. 2.) 
80 the king may grant the benefit of an outlawry to another. 


K. 2 Rol. 188. J. 5. 
(D. 5.) How Adrantage ſhall be taken of it. 


- upon the outlawry, a general capias lies againſt the perſon 
outlawed. | 8 

Or a ſpecial capias utlagatum, by which the ſheriff is com- 
manded guod per ſacramentum, &fc. inquirat que bona aut catalla, 
erat aut tenementa habuit die utlagar” et ea extendi et afpreciari fac”, 


Ee. Of. Br. 35. 


And thereupon the ſheriff returns an inquiſition taken by him. 


Lut. 330. 


{If a man is outlawed in a civil action, and extent, inquiſition, 
and levari faciat, and 5ol. levied thereon, it may not be paid to 
plaintiff on motion, though. defendant conſent, if nobody con- 
ſents for the crown ; for it belongs to the king, if a leaſe is not 


taken out, Rex v. Fowler, in Sc. H. 1718. Bunb. 38.] 


If the land be under - valued, there may be a melius inguirendum. 


Þ And 
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And ſuch inquiſition muſt be as certain as an indiQment * 


declaration. Semb. Hard. 58. c 

And therefore, if it finds ſeveral parcels of land, without ſaying hi 
of what nature, it will be bad, though it mentions the value ang h. 
tenants names. R. Hard. 59. 8 ſo 


But it is ſufficient if it ſhews the value of the lands in jy, 
though it does not ſhew the value of every particular parce, m 


R. Hard. 7. | 20 
So if it finds two marſhes of fuch a value in the poſſeſſion d 
B., though it does not ſay how many acres. R. Hard. 59. 10 


Or a cloſe called D. though it does not mention quantity or ng 
quality. Hard, 76. 5 
So de 6 clauſis terre et paſtur de eve tenemento, Cc. ay gr 


ſufficient ; for being only an office for information, ſo much et- | 


tainty is not neceſſary as in an office to entitle. R. Hard. 191, ur 
| $0 the return may be good in part, and quaſhed for pen. Cf 
R. Hard. 59. Ls | | d 

So if there be a variance in the outlawry returned to the E. mer 
cheguer from the record in C. B. it may be amended, R, R. 1 
Hard. 7. | : 8 


So an information lies in the Eæcheguer, in the nature of trove, 
againſt him who has goods of the outlaw, and does not deliver Þ 
them. R. Per Hale, 1 Mod. go. f | Cann 

So after the inquiſition returned in C. B. a tranſcript thereof N 
ſhall be tranſmitted to the Excheguer, and thereupon a ſcire ſariu 
goes againſt him who has goods of the outlaw in his hands = 
Lut. 331. | | | 

So by bill by the attorney general in the Exchequer, a diſcover of BW. A 


his real and perſonal eſtate, and the grants made of it, may be *1 

required; for the outlawry is in the nature of a judgment for the B. 

king. R. upon Demurrer, Hard. 22. I Le 
80 a common perſon may demand a diſcovery againſt an out- 1 

4 


Faw by bill, to enable him to take out execution. Hard. 22. 

So where a man is outlawed in a perſonal action, the king 
may take the profits of his freehold ; as the rent, corn, graſs, & 
2 Rol. 808. J. Fo 3 ne: : 

And may grant to another to levy the profits in his name. 

2 Rol. 808. J. 22. = : de fo 
So he may make a leaſe to the outlawed perſon himſelf ; for he An 
is capable as a farmer. R. Mo. 237. ide infra. übe 

[On an inquiſition on an outlawry, a term for years cannot be | 
fold by the ſheriff ; for the profits only are forfeited to the king iſ" << 
Semb. Rex v. Blunt, P. 1722. Bunb. 104.) do | 


So the cattle of a ſtranger, vant and couchant upon the ln, I g 
mall be taken as the ies of the land, RN. 1 Sal. 395 7 
5 Mod. 117. | / N N 

So the cattle of a commoner, or tenant in common, if his tile iſ * 
is not found by the inquiſition. 1 Sal. 395. | | 5 75 

So it is the uſual courſe of the 1 to grant a leaſe of 7 P 
the lands of the outlaw to the party who ſues the outlavT)- "ua 


Ca. Parl. 72. Hard. 106. K. Mo. 237. 


ll, ure, | 


_ a 8 


| UTLAGARY. 

[1f, defendant being outlawed, plaintiff gets a leaſe from the 
crown, and is obſtructed, he cannot have an injunction to put 
kim in poſſeſſion, but he may bring treſpaſs for the profits, or 
have an ejectment. Sed, Q. de ceo. Tim v. Jackſon, H. 1728. 

unb, 261. | +3 | « 

n The ws ander an outlawry, or his leſſee, may redeem' a 
mortgage. Attorney-General v. Baſnett, M. 12 V. 3. Harker, 
208. | 

re” the leſſee may take the profits to the value extended, but 
not the other profits, if they are of greater value, before a melius 
inguirendum, which finds the full value. N. Hard. 106. | 

So the party, at whoſe ſuit he was outlawed, may obtain a 
grant of the lands by privy ſeal. = On. | | 

If the lands of the outlaw are ſeiſed, and the inquiſition re. 
turned, the outlaw, by his feoffment or ſale afterwards, cannot 
J ecicat the king, Oc. of the profits, R. 1 Lev. 34. 

So they cannot be afterwards extended by clegit, upon a judg- 
ment before the outlawry. NR. Ca. Parl. 75. K. Hard. 106. 
R. if there be no covin. Sal. 495. | | 

So the heir or feoffee of ras 9 ſhall be bound by the 
outlawry. 1 Sal. 395. | . 

Bot the king bas not the poſſeſſion of freehold land; for he 
cannot grant or leaſe generally, 2 Rol. 808. /. 20. 15. 
Neither can he plow the land to fow. 2 Rol. 808. J. 7. 

Nor ſeize the land; for then, upon pardon or reverſal of the 
oitlawry, he would be put to ſue livery, 2 Ro. 808. J. 12. 

Neither can he cut trees or underwood. 2 Nol. 808. J. 10. 

And a man outlawed may make a feoffment, whereby the king 
1s deprived of the ſubſequent profits. 2 Rol. 808. J. 17. 

But this is intended of a feoffment before ſeizure for the king. 
| Lev. 34. 1 Sal. 395. , 

So if he levies a fine before ſeizure, the eſtate paſſes. R. 
Lev. 33. Ray. 17. | RT 
Or makes a bargain and ſale. Semb. 1 Lev. 33. 


end. 1 Lev. 33. K. Hard. 75. 

So if, before the inquiſition returned, he makes a leaſe Load 
de for a valuable conſideration. R. Hard. 101. | 

And an aſſignment by ſuch leſſee, after the inquiſition returned, 
il be good. R. Hard. 422. 


n cjectment. R. Hard. 176. | 
So by a feoffment after ſeizure, the eſtate paſſes to the feoffec, 


nd, ugh the king ſhall have the profits during the outlawry. 
val, 39 85 | 


'olits (hich he might have reccived without his default) to 

3 creditor of the outlaw, who has an intereſt in the land. 

lard, 106. | | | 

Perſonal chattcls are forfeited and veſted in the king by the 

tlawry before inquiſition found, N. 1 Sal. 395. ide Fer- 

Wure, (B. 4. 6.) 
| Bus 
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So before ſeizure, execution may be upon the land by elegit. | 


do a ſtranger, having title before ſeizure, may enter and maintain 


So the lefſee of lands, ſeiſed by outlawry, ſhall account for the 


= 
* — 
— 
© - 
- 
| 2 


inquiſition found. 1 Sal. 395. 


* 


? 


But chattels real, and the profits of land, are not forfeited, ti 


inquiſition ſhall prevail BradnePs Caſe, M. 36 C. 2.) 

* there are two outlawries on one day, the firſt inqui 

fition ſhall be preferred. Pain v. Dews, P. 21 C.2.] | 
ere there are two inquiſitions on one day, the firſt out. 


[Where there are two outla ies at different times, the wh 


lawry ſhall be preferred.} ._ „ a 

chere there are two outlawries on one day, and both ingui. n 
ſitions on one . the firſt leaſe ſhall be preferred. Rex v. Wik 

L. 22 G. 2. Parker, 85.] 8 . 

Vide Pleader, (2 W. 6.) th 

WAGER OF LAW. : 

Vide Plader, (2 W.45,—2 X. 4) 2 

MM AGES 1. 4. 

| | | 

—— of Mariners, & co. for 

Vide Admiralty, (E. 15.) = 

: n 

1 - N — — of Servants, &c. = 

Vide Fuftices of Peace, (B. 51. 60.) his g 

| | miſu 


1 1 E. 
(A) UMUaite. 
(A. 1.) What ſhall be. 


F a man ſteals goods, and being purſued, for fear of being ; 
gots, waives the goods out of his poſſeſſion, thoſe goods 
are {aid to be waife. 5 Co. 109. a. Wy. 
So if he thinks he is purſued, and having the goods in bis pt 
ſeſſion flies, and waives the goods. 5 Co. 109. a _ 
Or if, to eaſe him in flight, he waives them, Stanf. d on 
Com. 186. | r 
Though the thief leaves the goods at a common inn. Meugh 
2 Rol. 809. J. 15. | : 


(A. 2.) What not. # 56h And 


But if a thief ſteals goods, and conceals them in the grout 
or other ſecret „and afterwards flies, they are not forfeited 
waife. R. 5 Co. 109. a. Mo. 572. Cro. El. 693. 


' , 


an 
Vor. 


DW AI E. 
Or if he throws them into the houſe or manor of another, and 
there leaves them and flies. 5 Co. 109. 4 


Stamf. Pl. C. 186. 6. 
Or if he flies for fear of being apprehended, when he has not 
the goods 1 in his poſſeſſion. 5 Cb. 109. a 


quam in corpore, and the thief upon purſuit waives them, thoſe 90 
ite —— Stamf. Pl. C. 186. 35. 

So if a thief leaves a horſe, ſtolen; at a common inn for his meat, 
it is no waife, R. 2 Rol. 809. J. 10. 

So the goods of an alien cannot become waifes. Pal, 14. 

All goods waived are forfeited to the king, and he ſhall keep 
them as his own, Stamf. Pl. C. 186. for the owner loſes his pre- 
perty, becauſe he did not freſhly purſue the felon; 5 Co. 109. 4. 

And the king's bailiff, or another in the king's right, may ſeize 
them. St. P. C. 186. a. 


goods may take them, though i it be twenty years after the ſtealing. 
K. Pl. C. 186. 3. 


for ſuch felony. [bid © 
And by the common law, this was s only when the felon was at- 
taint in an appeal at the party's ſuit. 5 Co. 109. 


taint by evidence given by the party, he ſhall have reſtitution of 
his goods. 5 Co. 111. as 

80 if the Jord ſeizes goods as waife, he will not be excuſed for 
niſuſer, if there be freſh ſuit, R. 2 Leo. 192, - ; 


(B) Sona Fugitivorum et in Ext gend'poſtorum. 
BONA fugitivorum ate the goods of him who is found upon re- 


bis guilt, he forfeits all his goods, which he had at the time of his 
fight, to the king. 5 Co. 109. a. St. Pl. C. 183. 5. 
If the jury, who find the flight, acquit him of the mo St. 
8 5 Co. 199. b. 
(Flight, on a charge of felony, induceth baten of . 
Kcauſe he hath done what in him lay to ſtop the courſe of public 
mice; not on a legal preſumption of guilt, which muſt be at an 
ad on acquittal. 2 ofter, 272.) 
80 if is be ſound by queſt before the coroner, that he fled, 
dough the jury, who try him, acquit him of the felony, and alſo 
the flight; for the king may hold to the record, which makes 
oſt for his advantage. S. Pl. C. 183. b. 5 Co. 109. 3. 
And ſuch finding is not traverſable. 595 Pl. C. 183.6. 
So if it be found by verdict that an ner be ore, or after, 
. . P. C. 184. 4. 
Or by inqueſt belore the coroner, that an "neceſſary before fled. 


3 p Wb | Sg 


Or if a man takes goods as a treſpaſſer, and waives them : 


So if à man is robbed, who had a ſafe conduct, tam in Bonis 


But before ſeizure by the King or his patentee, the owner of the 


So after ſeizure, if he makes. freſh fuit, and attaints the felon _ 


But now by theft. 21 Hl. 8. 11. if the felon be indicted and at- 


cord to have fled for felony; for, upon the preſumption of 
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a” 


though there are no ſpecial words. 


PDP A1IFTL- 


80 if the flying was only for petit larceny. lid. 
So a man forfeits his by the flight found, though he has 
a pardon of the felony. Ibid. 3 | 


Though the flight was before or after arreſt. bid, 
Or he was killed in his flight, fo that he cannot be acquitted or 
attainted. St, Pl. C. 184. 4. 5 Co. 109. J. | 
Fr 
oes till an exigent is awarded, againſt kim, he forfeits his goods, 
— he be afterwards acquitted ; for it is t@ntamount to ot 
St. Pl. C. 184. 6. 5 Co. 110. 6, ä | 


Though there be a fault in the writ or count, for which the 


writ abates. St.. Ph 3 3 

Or he was impriſoned after exigent, by which the outlawry upo 

& is Wil ee FL Gabe 5- . 

But a man does not forfeit goods by flight found, if he is not 

afterwards indicted, if he is afterwards alive. St. Pl. C. 184. 
Nor if the flight is found before the coroner, when he has no 

juriſdiQion ; ag if he finds the flight of an acceſſary after the fact. 


St. Pl, C. 184. 4. 


So he does not forfeit by award of an exigent, if the exigent be 
reverſable. St. Pl. C. 184. J. 5 Co. 111. 4. | 


(c) Bona Felonum. 


NA felonum are the goods of any one convicted of felony ; for 
he forfeits to the king all his goods and chattels, which he had 
at the time of the conviction. 5 Co. 110. 6. | 


oa bn lobes ihe 


So a clerk convig forfeits all the 
time of conviction, or after, till purgation er pardon. St. Pl. C. 
185. 5 Co. 110. a. | 
So now, when by /. 18 EL. 7. after allowed, ke ſhall be 


burned in the hand, and immediately delivered, he forfeits the 


goods which he had at the time of eonviction, though not ſuch a 


he had after. R. 5 Co. 119. 

So if a man be felo de ſe, he forfeits all the gonads which he bad 
at his death, if he is found ſelo de ſe by inqueſt before the coroner, 
or by preſentment. before juſtices, who have canuſance of felony, 


K. 5 Co. 110.4. 


By grant of the goods fugitivor” et ſelan', the grantee ſhall hare 
the debts and ſpecialties of fugitives, Ic. as w as other go 


2 Rol. 195. . 20. Hul. 

Leo. 56. 7 | 

And it ſhall be a debt where the ſpecialty was, not where paſt 
ble. R. 2 Leo. 56. | : 
The goods of fugitivesor felons ean only be claimed by the bit, 
or by his grant. $5 Co. 10g, 110. | Mes 

And not by preſeription; for they are nat forfeited, till found 
upon record. 5 Co. 110. n 8 

Yet a county palatine, which has jura repalia, may alſo chin 


bona felon by preſcription. R. 1 Rol. 399. 


„ % 


of his tenants, he ſhall have the goods, if the tenant be attainted 
of petty treaſon, as well as other felony; 2 Rol. 194. J. 53. | 

But the grantee ſhall not have the goods of thoſe attainted of 
high treaſon, 2 Rol. 194. J. 50. | al 


(D) Bona Confiſcata, 


O if the owner omits any part of the goods ſtolen, in his ap- 
peal, they are forfeited to the king in reſpe& of the eonniv- 
ance, J Co. 110.4. _ ; EF 
80 if he brings # maliciotis appeal; as for his goods which th 
appellee had by his bailment or by finding. 5 Co. 110. a. : 
So if a man is indicted for ſtealing goods, which were his own 


capit fiſcusrs Sts PI. C. 186. a. | 
Or if a felon diſavows the goods taken in his poſſeſſion, and af- 
terwards he is attainted for other goods. Thid. | | 


(E) Deodand, 
(E. 1.) What ſhall be. 


onus que thovent ad mortem ſunt deodanda. Dy. 77. ö. 5 Co. 
110. 3. | 


ceafions the death of a man within the body of a county, with- 
vt the default of himſelf or another, ſhall be forfeited to the king 
82 deodand, to be employed in eleemaſynam. 3 Infl. 57. 

Though the thing was not in motion at the time, if it be move» 
the, F/. PL C. 20, N | | 

And as well where the man by mifadventure falls upon the thing, 
b where the thing falls upon him. Tbid. | | 
bad And therefore, if the fword of B. is uſed by A. and another is 


nets led with it, it will be a d:edand. 3 Hf. 57. = 3 
3 


Qny- lf a man falls from a ſhip into freſh water, and killa, the ſhip 
Fllbe a deodend. V. 33. 1 
+ he falls from a horſe when he plunges inte the water. Semb. 

23. | | 


, DER deodand. 3 f. 57. H. 35, Pur 2 J. Sen. 
Way. 20 2 : Je : 
And all things moving with the thing whieh occaſioned his death, 
derdand, 5 Pl. Cc 20. 6. ef DIED 


draw the carriage upon him, by which he dies, the horſcs 
* rage are deodand. St. Pl. C. 20. i 
iche —_— * loaden with hay, the hay and the earriage 
St. Pl. C. 20. 5. OM | 
do though he falls from the carriage by the motion only of one 
; St. PI. C. 20. a. » 1 5 5 
| | K k 2 „ 8 


'f the king grants to B. Jona felinum qualitercutigue daninator® 


and he diſclaims them, they are forfeited to the king; for 


And therefore every beaft, or thing moveable inanimate, which 


If an animal kills a child under fourteen, vis. age of diſcretion, 


if a man, riding upon a earriage, falls from it, and the 


1 


bid. FLEE 
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So if a man is thrown from a carriage, by overturning, unde 

the wheel of a waggon next to it, and the waggon, being loaden 

oes over him and pe him, the carriage, waggon, loading, and 
rſes are deodandi. R. 1 Sal. 220. f 7 et, 

So if a horſe throws a man into the water, and the wheel af; 
mill kills him, the horſe and wheel are deodands. 1 Sal. 220. 

Vide poſt, (E. 2.) ESTES | . 
I one tree falls upon another, which cauſes the death of a ma, 
both trees are deodandi. 1 Sal. 220. , 

[But deodands do not meet with countenance in Weftminfer-hal; 
when a jury has found too little, the courts will not interpoſe 
In favour of the crown, or lord of the franchiſe (though the 
will, if it has found too much, in favour of the ſubject.) Foſter 
266.] | | RELIC. 

[Thus if A, ſitting on his waggon, falls, the horſes draw « 
the waggon, the fore-wheel cruſhes his head, and he dies, and the 
coroner's jury find the wheel only is the deodand, the court x 
not quaſh the inquiſition. Rex v. Rolfe, Coroner of Kent, M. U 
5 G. 2. Rex v. Drew, Coroner of Middleſex, M. 29 CG. 
Fofter, 266, 267.] | 

[No man can preſcribe to it; it muſt be by the king's gra 
Foſter, 266.] | 


(E. 43 What not. 


But a thing which does not move with that which is the caul 
of the death is not a deodand, though it is joined to it; wif 
man falls from the wheel of a carriage, and is killed, but the a 
riage does not move, the wheel only ſhall be forfeited. St, Tl. 
20. . ; 
If a man falls into the water, and is carried by the water und 
@ mill, and there preſſed to death by the wheel of the mill, tl 
wheel only ſhall be forfeited. St. Pl. C. 20. 3. Vide infra. 
If a man falls from his horſe upon a trunk, and breaks his bs 
N it, by which he dies, the horſe only ſhall be forfeited. 
WW | . 
If he is thrown, by the motion of the horfes, from a cart a 
with litter, the cart and horſes are deodand, not the tt 


If thrown from a horſe, by the violence of the water, into! 
river, the horſe is not a deodand. R. 2 Cro. 483. Acc. 2 Rel 
Pop. 136. Eg: „ . 

8. . fixed to the freehold ſhall not be a deodand; 3520 
or gate of a houſe, forced by the wind againſt a man, wherehj 
ts killed. Per 2 F. 1 Sid. 307. 

Nor a bell fixed to a church. Semb. 1 Sid. 207. Mod. Ca. 
r Lev. 136. e 

Nor a ſail of a windmill. 1 Sid. 27. 

Nor a mill-ſtone or wheel of a mill. N. Mod. Ca. 18). 


fore thy 
Jear a 
may, 


„ 


er 
n j Sid. 207. : 25 x 2 f c * 
10 Nor a thing conſecrated before; as a bell, which falls upon a 


ringer. Cont. St. Pl. C. 20. Semb. Acc. 1 Sid. 207. 1 Lev. 136. 
40.97. Cont. Dy. 77. in Marg. 


Sr # 


{als upon a thing moveable, and is killed, it ſhall not be a deodand. 


Inſt. 57. br. 5 g EN | 
12 from a cart, ſhip, horſe, c. H. 33. SE 
A deodand ſhall be forfeited to the king, or to him who claims 
the king's patent. Dy. 77. 4. 107. 6. = 


t is deodand and the value. St. PI, C. 21.4. H. 34. Greer 

wood, 22. : 5 

(F) Eſtrap. 

| F any man's cattle ſtray into the king's manor. . . © 
80 if they ſtray into the manor of any other lord, who has 

ite to efrays by preſcription or grant, and continue there for a 

arand a day (being proclaimed at the next markets and churches). 

tout challenge, the property is veſted in the lord. Britt. Ca. 

7. Bend, pl. 27. | SLES 

A ſwan may be an eſtray. 1 Rol. 878. J. 30. 7 Co. 17. 

So if cattle ſtray into the manor of A., and within the year 

y to the manor of B., and, continue there for a year and a day, 


ud are proclaimed, B. ſhall have them as efrays. 1 Rol. 878. 


40, „„ ED -* up 

do if the firſt manor was the king's manor. 2, 1 Kol. 878. 
8 5 . | 
do if A. leaſes his manor, in which an efray was, before the year 
ppired, and then the year and day expire, the leſſee ſhall have it, 


u the property veſts in him who has the cuſtody at the end of the 
ar and day. R. 12 Co. 101. : | 

do if a ſtranger, within the year, takes the cattle, and puts 
em into the manor again as his own, and they continue there 


2 ear and a day, they will be an effray. Semb. 1 Kol. 879. 
R N | | 5 e 

5 But if it does not continue in the manor for a year and a day, 
bout challenge, it will not be an efray ; as if the lord puts it 
ereby * a place out of the manor. R. Pal. 486. | Sy 


ough it continues for three quarters of a year, and then con- 
wes in another manor or land, to which it ſtrayed, for the reſi- 
of the time. | 5 | 
And the lord cannot retake it, if it ſtrays into another's land 


ſore the year expires; for no property is veſted in him till after 


Way, if the other does not ſeize it as an gray. Hut. 67. 


Nor a tree not ſevered, but blown by the wind againſt anothier. 


Nor a ſhip in the ſea, or ſalt water. St. Pl. C. 21. 4. 3 15. 
80 .ch, within the age of diſcretion, (viz. 3 ARES 


And by inquiſition before the coroner, it muſt be found, that 


d not the leſſor ; for he had the cuſtody only during the year, 


jear and day. Bro. Eftray, 11. Cont. 12 Co. 101. R. that 
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So if the r Nu 2 not ſeize it as an grey, i 

not be ſo ; for that begins the property, and the lord u 
3 land, mana ache R. Hut. 67. * 

So cattle, which come for common, cannot be efrays, though 
they continue there aboye a year and day. Bro. Efray, 1g, 

Nor the king's cattle, which come into the manor of anothe 
for a year and day. 1 Rol. 878. J, 35. 3 

So it will not be an gfray by the common law, though it cos. 
tinues for a year and day, if it be not proclaimed at the tuo 
next markets, at leaſt upon market-days. Bro. Eftray, 3, ,, 

.. 10. | 

' And at two markets within the ſame county. Semb, 1 Rol, 8-4, 
Lud alſo at two pariſh churches. Semb, Cro. El. 716. 
So if the lord ules cattle taken as an efray, by riding, work, 
Dc. he will be 2 treſpaſſer ab initio. R. 2 Cre, 147. Tg, 
1 Rol. 879. J. 15, 12 Go. 101, 

So a cuſtom alleged, to put cattle taken as an gſfray into a moo; 

of the manor, and there fetter them, if they are unruly, i 
not good, R. 1 Rol. 879. |, 25: | ; 

But uſing an eftray for neceſſity is juſtifiable ; as to milk & cor, 
N. 1 Rol. 879. J. 20. 2 Cre. 148. 12 Co. 101, 

To put fetters upon a colt, which cannot be otherwiſe kept 
within the fences. Per Tanf#. 1 Rol. 879. J. 30. Hut. 6, 
Winch, 68. 124, N 

So he may put it in his ſtable. Hut. 67. | 


So if the owner challenges the cattle, ſeized and proclaimed i K. 
an efiray, within the year, the lord may detain them till reaſonable me 
amends are tendered for his paſture. R. 1 Rol. 879. J. 35. In i. 
Eftray, 1. 12 Co. 101. Hut. 67. wil 

And the detainer is juſtifiable, if he does not tender reaſonabl 
e though the lord demands what is unreaſonable. 1 R 4 
879. J. 40. | | 4 

= the owner may take upon an offer of amends, though | min 
does not tender a certain ſum. R. Sal. 686. 336 

If the lord dies before the year expires, and afterwards the 1 
continues in the manor for the year and day: yet the executor i n 
the lord ſhall have it, and not the heir; for when the year is e 52" 
pired, the property relates to the ſeizure. Mo. 11. are 

Alter ſeipure, the lord ſhall be charged for treſpaſs done by and 1 
gray. Hut. 67, al v 
And he ſhall have a replevin, if a ſtranger takes it. bid. B 
Or treſpaſs, Winch, 68. | f | 1 ot 

1 os | _ 

(G) Treaſure-trove, 2 

REASURE-TROVE is when a man finds coin or plate, but b 

gold or filver, the owner whereof is not known, then it d. An 


longs to the king. St. Pl. C. 39. 5 Co. 108. 6. 3 Inf. 13 We 
If it is found in the ground, a wall, or other place. 3 1 ed 


"hi 


WAIT k. 

80 it may belong to another by preſcription, or the king's 
| Ibid. 2 +14 % a c : | _ 
0 it is not ſaid to be treaſure-trove, if it be other metal than 

Or if it be found upon the land, and not under ground, in 2 wall, 
e. St. Pl. C. 39. | 7 ; 
Nor if the owner can be known. bin. | 
Though the owner be dead; for his executor or adminiſtrator 
hall have it. St. Pl. C. 39. 6. 
| He who finds treaſure ought to give notice thereof immediately 
to the king's hailiff, Ic. or coroner, St. Pl. C. 40. a. 
And the coroner may inquire of the treaſure found, and by 
whom. St. Pl. C. 40. a. 49, 50. 6. | 


((.) Mines. 
AK. 1.) Of Gold or Silver. 


BY the common law, all mines of gold or ſilver within the realm 
V belong to the king, whether they are within the lands of the 
king, or of a ſubject. R. Pl. Com, 313. 336. | 

Though they are not mentioned in the ff. 17 Ed. 2. de Preroga- 
1 Regis ; for there are ſeveral of the king's prerogatives not 
mentioned there. . Pl. Com. 322-4, | | 

So all mines of copper, tin, lead, iron, or other baſe metal, in 
which aliguid auri aut argenti halet', for ſuch are royal mines, 


R. per 9 J. 3 cont. If the gold or filver does not exceed the baſe 
metal in value. Pl. Com. 336, b, And the Reporter makes a guære, 
if the gold or filver are not of greater value, otherwiſe the king 


will have all mines. Pl. Com. 340. a. A 


$0 liberty of digging and carrying away the ofe, and all neceſ- 


ſary incidents, belong to the king. Pl. Com. 336. 

And though the * grants lands in which mines are, and all 
_ in them gz yet royal mines do not paſs. R. 2 Com. 
33 1 a Fra. 
In a grant of lands from the erown, if there is a bare reſerva- 
tion of royal mines, without right of entry, the crown cannot 
grant licence to another to ſearch for ſuch mines; but if they 
are once opened, it can reſtrain the grantee from working them, 


and work them itſelf, or grant licence to another ſo to do. Lyd- 


4 v. Weffton, M. 1739. 2 Athyns, 19.) | 
But the king, by apt words, may grant mines of gold or ſilver, 


x other metals mixed with gold and filyer, to a ſubject, and ſever 


them from the crown. R. PL, Com, 336. b, 

As if ex certa 8 e. he grants to a ſtranger all mines 
vhich he has in the land of B., for the words cannot be ſatisfied 
but by royal mines there. Per Dyer, Pl. Com. 337. a. . 

And now by the f. 1 V. & M. /vf, 1 ch. 30. f. 4. no mine of 
copper, tin, iron, or lead, ſhall be taken to be a royal mine, though 
gold or ſilver may be extracted out of the ſame, 1 

5 nd 
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And by -the /. 5 H 6 V. & M. 6, the owner of any mine, 

wherein is copper, tin, iron, or lead, may work the ſame, though 
claimed to be a mine royal; provided the king, or any claiming 

under him, paying in 30 days after ore laid on the banks, for al 

clean and merchantable ore of copper, 160. per ton; of lead 9, 

per ton; of tin and iron 4os. per ton, may have ſuch ore; Except 

din ore in the counties of Devon and Cornauall. | 


| (H. 2.) 'The Stanneries. 


„ 30 the mines of tin in Cornwall are the revenue of the ring 
Die duke of Cornwall. 2 Rol. 171. K 


WAIVE R. 
Vide Baron and Feme, (R.—8. 4, &c.—T,)—Pleader, (R. 13 


tho 
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(A) Wales, 
(A. 1.) Part of the Dominions of England. 


A was always feudatory to the kingdom of Eryland, 
2 Infl. 195. 4 Inft. 239. oF 
5 of the crown, but not parcel. Per Cook, 1 Rol. 247. 
2 Rol. 29. M 494 "Io 
And - #07 Wh the kings of Wales did homage and ſwore feal:y 
to H. 2. and King John. Brad, Hift. 299. 330. 480. 7 
So to H. 3. Brad. 663. | | ee od 
And 11 Ed. 1, upon the conqueſt of Leuellin prince or king of 
Wales, that principality became a part of the deminion of the 
realm of England, 2 Inft. 195. 4 1ſt. 239. 
And by the „f. Walliz, 12 Ed. 1. it was annexed and united to 
the crown of England tanguam partem e ejuſdem. 4 Inft. 240. 
I Yau. 300. 400, 2 Rel. 29. 2 Mod. Ca. 140. 
And by the „f. 27 H. 8. 26. reciting that it was always incor. 
porated and united, it is enacted, that the dominion of Wales ſhall 
continue for ever incorporated, united, and annexed to the realm 
of England. | X | 
Yet if the ſtatute Walliæ, made at Rutland 12 Ed. 1. was not 
an act of parliament, (as it ſeems that it was not, ) the incorpore 
tion made thereby was only an union jure feudal & non jure pro. ; 
| prictat', Lay, 414, He | 


(A. 2.) Subject to its Laws. 


Wales before the union with England was governed by its out 
proper laws. Yau. 300. 399. Cro, Car. 247. Jon. 255. 20 


de; 


gh 


s 


22. 


e, 


Put 


minion of Wales, 
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But by the ff. of Rutland, 12 Ed 1. the kings ſays Eger et conſue· ä 


zudines purtium illarum fecimus recitari, quibus intelle8* quaſdam de 
concilio procerum delevimus, quaſdam permiſimur, quaſtdam correximus, 


tt alias adjiciend* decrevimus. - Vu. 400 


And ſince laws made in England bind people in Wales, (as in 
Jreland,) if it be named, but not otherwiſe. Yay. 300. 400. 415. 


And now by the fe. 27 H. 8. 26. all in Wales ſhall have and in- 
herit all liberties, rights, privileges, and.laws, in this realm, and all 


other his majeſty's dominions, as all other his majeſty's natural. 
born ſubjects, | 


And ſhall be inheritable to manors, lands, c. in Wales, in the 
ſame manner and after the form of the Engliſb laws, without di- 


rihon or partition, and not after any tenure or form of Melſb laws 


aud cuſtoms. | ys | 59 
And that the laws and ſtatutes of this realm, and no other, ſhall 
be had, uſed, and executed in the ſaid dominion of Wales, in like 


manner as in this realm, or as by this act ſhall be further eſta- 


bliſhed, | | 


And therefore the ſtatutes, then made or afterwards to be made, 


are all induced into Wales. Vau, 215. 
[A. z.) Shall have its proper Counties. 


By the . W. 12 Ed 1. there were fix counties erected in Wales, 
viz. Angleſey, Carnarvon, Merioneth, Flint, Carmarthen, and Cardi. 


zan. 4 all. 239. But the /f. 34 H. 8. 26. mentions Glamorgan and 
Pembroke alſo as ancient counties. | 


The marches of Wales were lordſhips lying between the coun- 
ties of England and Wales, and not in any county. Hau. 415. 


By the /. 27 H. 8. 26. and 34 VI. 8. 26, Wales was divided into 


twelve counties; for ſeveral lordſbips marches were annexed to 
divers ſhires in England, and ſeveral to counties of Wales, (via. 


to Salop, Hereford, and Glouceſter, in England; and to Glamorgan, 


Carmarthen, Pembroke, Cardigan, and Merioneth, in ales, ) and the 


relidue were erected into five new counties, viz. Monmouth, Bretl- 


neck, Radnor, Montgomery, and Denbeigh, of which Monmouth was 
annexed to the realm of Zugland, and the four others to the do- 


(;) That Proceſs goes ti Wales out of the 


Courts of Weſtminſter. 
| (B. 1.) Mandatory Writs. | 


6 $6 all the dominions acquired to the crown of England ſome 
of the king's writs run ; as mandatory writs out of Chancery. 
„ 5 | | 
Such as writs of ſafe- conduct. bid. 
Writs of protection. /bid. | 
| Ne exeat regnum, V au. 402. 


De leproſo amovendo. Ilid. 


#> 
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De apoſlatd capiendo, Ibid. : 
80 A He., Oo | 

So a certiorari lies to the [juſtices of the grand /effione in Wal, 
to remove an indittment for felony to B. R. R. 2 Cre. 
1 Rol. 395. I. 5. Dub. Cro. Car. 331. 1 Rol. 395. J. 7. Dy, 
1 Mod. 64. 68. R. 1 Vent. 93. 146. R. 2 Rol. 29. R. Sal. 146, 
Semb. 2 Mod. Ga. 136. ad. 145. Vide poft, (D.) 

So a habeas corpus to remove a perſon indicted there, N. 2 Mod, 
Ga. 137. O | i 


(B. 2) Capiar Utlagatum, 


So a capias utlagatum always goes directed to the ſheriffs of 
Wales; for it is in the nature of a mandatory writ, Pay, 
I . F; ; 
ic a ft. 1 Ed. 6. 10. all writs of ſpecial copiar wtlagatun, 
ſingle capias utlagatum, non moleſkandum, and all other proceſs for or 
againſt any perſon outlawed, may be directed to the ſheriff of any 
of the counties in Wales, - e 5 


(C) What Proceſs does not go thither. 


UT the union of Wales to the kingdom of England by the /. 
Wallte, 12 Ed. 1. or by the ft, 27 H. 8, 26. does not ſubject 
Wales to the juriſdiction of the. courts of England. Yau. 400. 
„ Fs | 
And therefore, generally, breve domini regis non currit in Wallia, 
[Breve domini regis de — non currit in Wallia, Argued in 
Lampley v. Thomas, and adjudged in Jones v. Jones, H. 21 G. 2, 
1 Wil. 193.) * But afterwards determined that it does, contrary 
to the authority of theſe caſes. Doug. 213. (203.)* 
F An original writ in real actions does not run in Wale, 
"au. 417. | | 
And though real actions for a ſeigniory, lands, church, Cc. in 
the marches of Wales, were brought and tried in an adjoining 


county hefore the /, 27 H. 8. 26. yet ſince that ſtatute they are 


not uſed. Yau. 417. Fi poſt, (D.) | 
So an appeal does not lie in the county next to Wales for a mur. 


der committed in Maler. R. (ro. Car. 247. 


So an indictment in Wales for felony in the ſame county ſhall 
not be removed by. certiorari to be tried in the county ad- 
joining. Dub. Gro. Gar. 248, 331, 2. Semb. 2 Mod. Ca. 137. 


140. Vide ante, (B. 1.) 


* So civil proceedings ſhall not be removed by certiorari from 
the courts of great ſeſſions, without ſpecial cauſe. Doug. 7 51. 1. 723. 
So a perſon indicted for murder in Wales may be removed by 
habeas corpus, and tried in the next Engliſh county. ide poſt, (D.) 
So judicial proceſs, as a capias ad ſatisfaciendum, or fieri faciar, 
upon a judgment, does not go to.a ſberif of Wales. R. in C. B. 
Godb. 214. R. cont. per 3 J. 2 Mod. 10. Acc, Vau. 395 2 
| | ough 


KR 
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Though it be upon a judgment in B. R. R. cont. in B. R. 
2 Bul. 1 7. Per Dod. 2 Gro. 484. Semb. cont. per 3 J. but 


Twiſd. acc. and therefore nothing done. 2 Semb, 193. 1 Lev. 291, 
Nor s fire facias upon a judgment againſt an heir and terte. 


. cont. per 3 J. 2 Mod, 10. but Yau. acc, 397. 417, 
Nor a ſcire facias againſt bail, who live in Wales. R. cont. in 
B. R. 2 Bul 54. 
Nor a 22 ſcire Jaciat. Dub. 1 Lev. 291. 5 
So if the defendant dies after judgment againft him in Wales, 


and AH. takes adminiſtration to him in London, the judgment in 


Wales ſhall not be removed by certwrari to B. R. or C. B. to en- 
able the plaintiff to take a 2 
againſt the adminiſtrator, N. Cro. Car. 34. 


C) Crials for Lands, &c. in Wales. 


| R., actions for a ſeigniory or barony within the marche of 


Wales ſhall be brought and tried in the county within England 


next to ſuch ſeigniory or barony, Yau. 412, ide Afion, (N. 2.) 


And this ſeems founded upon an ancient ſtatute now loſt. 
Vau. 404. MED | 
So by the ff. 26 H. 8. 6, juſlices of peace and gaol delivery in 


counties adjoining to Wales may hear, Qc. all felonies (and their 


acceſſaries) committed in Wales, 

And this is not repealed by the /. 34 && 35 H. 8. 26. that 
judges of Wales may hold pleas of the crown, and ſhall inquire, 
fc, of all criminal offences committed within their limits; for 
the king has a concurrent juriſdiction. 2 Mod. Ca. 145. 

And therefore a perſon indicted there for murder, after a nolle 
proſequi upon the indictment there, was removed by habeas corpus 
to Hereford, and there indicted, and tried and convicted, and 
IR againſt him in B. A. executed. R. 2 Mod. Ca. 136, 

145. | | : 

| 11 es of aſſize in adjacent Engliſi county have concurrent 
juriſdiction in felonjes, with the grand ſeſſions, through all Wales, 
and not in the lordſhips marches only. Rex v. Athoe, T. 9 G. 


Str. 553.] 


[Habeas 22 may be granted, without affidavit, to remove a 
icted 


priſoner ind to take his trial in the adjacent Engiiſi county. 
Rex v. Davis, H. 6 G. 2. Str. 945.] | f 

But trial in the next county for lands in Wales extends only to 
a ſeigniory or barony within the marches there. I au. 412. 

It does not extend to an indictment or appeal ſor murder or 
* felony there, which ſhall be tried in the grand ſeſſions, 
R. Fon, 255. | 

After 12 joined a venire ſucias ſhall be awarded for trial. 
And it may be returnable the day after the 1e; for the pro- 


Fels ſhall be de die in diem in the ſame ſeſſons. R. Cro. Car: 


17 " 


* If there be a bill of exceptions to the rejection of evidence in 


the court of great /efſions in Wales, and on error in B. R. the evi- 
. | dence 


re facias out of the ſuperior court 
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dence be deemed admiſſible, the court of B. R. will award a * 
nire de novo into the next Engliſh county. 2 Term * 125. 

nd B. 


If there be a bill in the grand /effions againſt A. a to which 
A. who lives there appears, if B. upon ſervice in London does not 
appear, his land in Males may be ſequeſtered. Dub, 2 Mod 

[By flat. 13 C. 3. c. 51. if plaintiff in perſonal or in tranſitory 
action, where the cauſe ariſes in Wales, and is tried in the next 
Engliſh county, does not recover by verdict, debt or damages to 
lol. and judge certifies that defendant reſided in Wales at ſervice 
of meſne proceſs, judgment of nonſuit ſhall be entered, unlef 
judge certifies that the title of land was chiefly in queſtion, 
and the cauſe proper to be tried in Exgliſb county. Plaintiff is to 
have his damages out of defendant's coſts; the verdict is a bar to 
other actions for the ſame.] 5 „ 

U _ ſhall not make deputies but for calling courts, taking 
fines, &fc.] 5 | | 

[King may nominate deputy, in caſe of ſickneſs of juſtice.] 

i There may be ſpecial juries. | 

_ [Juſtices may appoint perſons to take affidavits, and recogni- 
zances. DE 

_ ground of a judgment in one of the courts of great 
feſſians may be queſtioned in an action on that judgment. Doug. 6. 


Vide more concerning Wales in Aion, (N. 2.) 


(4) dar. 


T* king has power to make war and peace, Vick in Prero- 
gative, (C. 1.) | | ; | 
How ſoldiers are to be levied for the land or ſea ſervice, vide in 
Preærogative, (C. 2.) = | | | 

Command of the forces. ide Prerogative, (C. z.) 
Erection or raiſing of forts, Vide Prærogative, (C. 4.) 
After war declared a proclamation iſſues to notify it. 


() Service of the King in his Ular. 
e (B. 1.) By Tenure. | 
AL princeps to be ſerved by. his own ſubjects, rather 

than by others, in his wars, Co. L. 69. a2. 


By the ff. 7 Ed. i. it belongs to the king to defend all force, Oc. 
and the carls, barons, c. are bound to aid their ſovereign at al 


ſeaſons, if need bay Sho 
If the king makes a voyage royal into Scotland, c. whoſoever 
holds per ſeodum militare ought to be with the king well arrayed - 


4ͤöwp IK 
the war for forty-days, and ſo pro rata, if he holds by a moiety, 


#7, of a knight's fee. Lit. /. 95. 3 | 
And a 'knight's fee was computed not by the quantity, but by 


the value of his land; for 20/1. per annum was a knight's fer. 


Co. L. 69. 4. * 1 413 
5 (B. 2.) By Contract. ; 


o 
* 


$ the king by indenture inrolled in the Exchequer may contract 


with a knight, &c. who has tenants, &c. in the country for ſo 
many men for ſuch a time to ſerve the king in his wars. Co. 
Le 1. Qs 1 5 a 8 N 7 | 

5 the departure of a ſoldier after muſter, c. was felony by 
the fl. 18 H. 6. 19. (which is now of no force becaufe ſuch form 
of militia is diſuſed.) Co. L. 71. 4. R.'6 Co- 29. 4. Vide Juſ 


(B. 3. By Commiſſion of Array. | 


80 the king may iſſue = commilion of array,” to: raiſe ſoldiers- | 


purſuant to the direction 5 H. 4. Semb. 2 Rub. 1229. ad. 1233. 
(B. 4.) What Arms every one may keop; | 


80 by the /. Wint. 13 Ed. 1. 6. every man ſhall have in his 


houſe harneſs to keep the peace according to the ancient aſſiſe, viz. 


he that hath under 407. per annum, giſarms, knives, and leſs 
weapons; and he that hath under 40 marks, in goods, ſwords, 


knives, and leſs weapons; he that hath above 40s. and under 5% 
fer annum, a ſword, bow and arrows, and a knife; if above 5/. per 
ann. a doublet, iron breaſt-plate, ſword and knife; he that hath 
10/, per ann. and 20 marks in goods, an hauberge, iron breaſt-plate, 


ſword and knife; he that bath above 15/. per ann. and 40 marks, 


an horſe, beſides the hauberge, Cc. 
And by this flatute a view of armor ſhall be by two conſtables 


twice a year. - 
By tha ftatute and the articles of inquiſition thereon 34 Ed. 1. in- 


quiry ſhall be made, if the people have weapons in their houſes 


according to the quantity of their lands and goods, 


But by the „. 1 Ed. 3. 5. none ſhall be charged to arm himſelf, 


otherwiſe than he was wont to be. 
. 5.) Remedy againſt a Deſerter, 


By the common law, if a ſoldier, after receiving the king's 
wages, departs from the ſervice, upon a certificate by the captain 
to Chancery, a writ goes to the king's ſerjeant at arms ad capiend” 
conduct“, Efc. 2 Infl. 53. i | 


Or a writ to the ſheriff ad arreflandum B. qui preuniam recepit ad 


A 1 in obſequium domini regis, et non eft profettus. 
i s (B. 6.) 


| Foy 


$16 | | 1 . 


(B. 6.) But the king,cannot charge the Subje& for the ing of 
Forces without the Authority of Parliament, 


Vide Parlia- But by the A. 1 Ed. 3. 7. confirmed by the 4 H. 4. 13, 
mel, whereas commuſſions were granted to levy men of arms, and con- 
(. 43.) vey them to the king at the charge of the ſhire, it «as enaded, it 
ſnall be done ſo no more. | | 
And 20 Ed. 3. the king confirmed the ordinanee, that the ſub. 
je&r ſhall not be charged for arms. 2 Rol. 173. J. 4. | 
By m_ 25 Ed. 3. 8. no man ſhall be compelled to find men 

of arms, Qc. if it be not by eommon oonſent in parlament, un- 
leſs they hold by ſuch ſervice. Confirmed by 4 H. 4. 13. 


(B. 7.) Nor for Maintenance of the Forces. 


So by the /. 3 Car. (being a petition of right) it was r 
that ſoldiers and mariners in divers counties have been diſperſed, 
and the inhabitants againſt their wills compelled to receive them 
into their houſes, and to fuffer them to ſojourn there, and it war 
prayed, that the people may not be ſo burthened in time to come, 
to which the 8 anſwered, foit droit fait come eft defeve. 

By the /. 1 Ed. 3. 7. no commiſſions ſhall be awarded to pre- 
pare men of arms, and convey them ta the King in Scotland, or 
elſewhere, at the charge of the ſhires. 3 

By the ff. 18 Ed. 3. 7. men of arms, Ic. choſen to go in the 
king's ſervice out of England ſhall be at the king's wages from the 
day they depart out of their eountics till they return. | 

So by the H. 1 Ed. 3. 5. none ſhall be compelled to go ont of 
his ſhire, but on neceſſity, and ſudden eoming of ſtrange enemies, 
and then but as uſual, W 


Vid more concerning War in Di cent, (D- * Tuſtices, (K. 4) 
eOfficery (K. 4-)—Preragative, (C. 1, &c.) 


„ ĩ ͤð i oÞ 
Vide Guardian, (H. 1, &c.)—Praregative, (D. 59.) 


W A R D E N. 
— of the Cinque Ports, 


—— of the Fleet. 
\ Vide Chancery, (B. 8.) 


W ARD M OT Ek. 
Vide Ceuris, (O. 6.) 


. WARRANT 
Forceable Entry, (D. 18, 19.)—Hmpriſonment, (H. 6. Kc. 
Vide gays Plans, (3 K. 2 ot, * 


2 A. — a. ” 4 0 Py 2 1 
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WARRANT OF ATTORNEY. 


THE rule which requires that an attorney on the part of 
a priſoner ſhould be preſent when a bond and warrant of 
torney are executed by him, only relates to perfons in cuſtody. 


on neſue proceſs. 1 Term Rep. 715, 50 | 
Vide Amendment, (E. 1, 2.)—Attoraey, (B. 7, 8.) 

WA N A A N T Y. 

| Vide Garranty. 
Tlarrantia Chartae. _ 
Vide Garranty, (K. 1.)—Phader, (3 N. 1, Kc.) 
w A TL YE 
Vide Chaſe, (D.—F.) 


„ 
(A) Mat, by the Common Law. 
(A. 1.) Prohibition of Wall. 


Y the common law a prohibition might be awarded againſt a 
tenant in dower, or guardian in chivalry, for prevention of 
walt by them, 2 [nft. 299. 5 
So againſt tenant by the curteſy. Cont. 2 Infl. 145. - 
And ſuch prohibition lay guia times, before waſt committed. | 
So if a writ of right or other action is brought, and pendente 
ry 2 tenant commits waſt, a writ of efrepement ſhall go. 
Dal. 1. | : : 
So if error be to reverſe a common recovery. R. Cro. El. 774. 
So a prohibition of watt lay by the patron againſt the parſon, or 
"car, to prevent waſt in the glebe or churchyard. | 
And the „f. 35 Ed. 1. ne refor profternat arbores in cemeterio was 
only affirmance of the common law. R. 11 Co. 49.6. 
So it lay againſt a biſhop, abbot, prebend, Cc. I 
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that ſtatute as well as in others; 


W A8 T. 
So if the incumbent commits waſt in the glebe or hand of the 


rectorꝝ pendente lite in quare impedit, a Prohibition ſhall be granted, 
K. Hob. 36. 


So fince the ff. of Marib. 24. it lies againſt ; a leſſee for life, or 


for years. 2 Inſt. 146. 

So a prohibition les now, fince the ff. of Clout, 5. where i 
wauld lie at common law. 2 Inſt. 299 

Prohibition of waſt. was by a writ directed ta the ſherif oo 


manding him, quod non permittat quod A. faciat vihtm, 1 | 


2 Inſt. 2 

a — the ſheriff might take the el. comitatus and A 
vent waſt. 2 nfl. 

But now by ef W. 2. 14. it is ordained, that no writ of 
* prohibition ſhall be awarded for the Ke but a writ of ſum- 


mons. 2 ſnft. 389. 146. 
(A. 2. *. Action of Walt. 


So by the common law, after waſt committed an action lies, 
pwer, or ee in 1. 177 


So it does not lie by the 72 of the heir againſt tenant by 
curteſy, or in dower. 2 nf. 

But waſt does not lie in 5 7 , becauſe the court upon 
default at the grand diſtreſs cannot make 2 writ to the ſheriff togo 
to the place waſted, according to the Af. W. 2. 14 2 Sand. 254. 


(B) Wafi, by the Cuſtom of London. 
(B. 1.) Wat lies. 


O by the cuſtom of London w_ lies at 43 law forwl 
in houſes there. 2 Inf. 29 

And now ſince the ft. of Gh. waſt lies there in ths withia 
85 though the ſtatute Sies an 

action ſor waſt in caſes where it * not 12 before, and gives alſo 
treble damages et locum vgſtatum, yet it does not take away the 
juriſdiction of any eburt which before held plea « of waſt. 2 1. 
299. K. 2 Sand. 2 54. 


+ * 


(3.2. 


W @ 7 
| (B. 2.) And Writ of Eftrepement. 


80 a writ of eftrepement lies in London, pendente placito, or after 
judgment and before execution, to ſtay walt, 2 /nft. 328. 

And it may be by original writ, ſued out of Chancery with the 
original in the ſuit, or after pendente placito, or judicial, granted by 
the court, and directed to the ſheriff, the party, or both. 
2 Inft. 328. vo | 0 

And this was explained by the ff. of Glo. 13. which enacts, 
that if a plea be moved in London by writ, the tenant ſhall not 
commit waſt or effrepement of the tenement demanded ; and if he 
do, the mayor and bailiffs ſhall eauſe it to be kept at the ſuit of 
the demandant. | ET: 

And now by the ff. Glo. 13. it lies to prevent waſt pendente 
Placito, and it judicially iſſues out of the court where the action is 
depending. 2 Inſt. 328. | 

So eftrepement lies in all real actions where damages are reco- 
vered, id, | 8 

So in real actions, though no damages are to be recovered. 
Semb, 2 Laſt. 328. a 

And againſt every tenant. | | . 

So againſt his feoffee, vouchee, prayee in aid. 2 [nft. 328. 

So againſt the tenant and a ſtranger. 7bid. 

So it lies in /cire facias upon a fine and recovery, quid juris 
damat, attaint, though no land is demanded. 7bid. N 

And if the land Sh pendente placito, the writ of eftrepement 
extends to it. 2 Inſt. 329. | | | 

In efirepement the tenant ſhall not have his age; for it is in na- 
ture of a treſpaſs. 2 Inſt. 328. | Xn. | 

After eftrepement delivered to the ſheriff, he may reſiſt him who 
attempts waſt, and takes the poſſe comitatus, and impriſon him, if 
neceſſary. 2 Inſt. 329. i | 

Such writ is only a prohibition from committing waſt, and the 
parties may plead upon the attachment. bid. es. 

By virtue of this writ the plaintiff recovers damages for the 
vaſt committed pendente placito. Ibid. 

So upon eftrepement after judgment, though no prohibition be- 

tore delivered. bid. | 28 

But in eftrepement pendente placito, the plaintiff does not recover 

damages till the principal ſuit is determined. 2 /nft. 328. 
Nor damages for waſt committed by a ſtranger pendente placito, 

without the privity of the tenant. bid. | 

In waſt the plaintiff does not recover damages for the waſt pen- 
. placito, but the plaintiff muſt have a writ of eflrepement. 
? Inſt, 329. | „ 

If the defendant commits waſt after a writ of eſrepement, the 
pruntiff may declare on the writ of gfrepement. Mo. 100. | 

To the declaration in a writ of eftrepement, the defendant may 
plead no avaſt committed. bid. | 

Vor. VI, LI ä If 
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habitation. 


therefore it ſhalf be 


verſion, or remainder, in fee, or in tail. Co. L. 53. a. 


. 


If it be found by verdict in a writ of gffrep , that the def 
dant has committed waſt, the plaintiſf al have judgment, ay 
recover damages and coſts. bid. 


(C. 3.) Waſt, by the Statute of Whom 5. 


| AND now by theft. 6 Ed. 1.5. a man may have a writ of wk 


in Chancery againſt a man, who holds by the law of Zeylod, 

or in other manner, for term of life, or years, or in dower; and 
he who ſhall be attainted of waſt, ſhall loſe the thing which he 
has waſtcd, and make fat isfaction of treble of what the waſt (ba! 
be taxed at. bs 

And by ,. W. 2. 13 Ed. 1. 14. prohibition of waſt is take 
away, and a writ of ſummons given for all waſt. 
By the g. of Marlb. 52 H. 3. 23. all farmers were prohibited 
to commit walt, and this was the firſt ſtatute againk them. 
2 Inſt. 145. 


And therefore, fince this ſtatute, if the leſſee for life or for 


years had committed voluntary or permiſſive waſt, he ſhould an. 
ſwer full damages. 2 Inſt. 145. ide poſh, (F. 2.) 

By the /. W. 2. 13 Ed. 1. 22. if there are jointenants or te- 
nants in common, and one commits waſt, the other may have ; 
writ of waſt, whereupon the defendant ſhall have his election to 
have partition and take locum vaffatum for. his ſhare, or to find 
furety that he will not take more than his proportion. 2 /nfl. 403 
Co. L. 200. b. | 

And 1 extends to jointenants, Qc. only for life. 2 Inſt, 402. 
Co. 200. b. | 

But it does not extend to waſt in cattle, houſe, or other place for 
2 Inſt. 402. + | 
Nor to waſt in a dovehouſe. Co. L. 200. 3. 

Nor to waſt by one parcener. Ibid. 


(C. 2.) By whom it lies. 


Waſt is always fuppoſed, to the diſherifon of the plaintiff, and 
ht by him, who has the immediate r- 


A man who claims the inheritance by purchaſe, may have wall 
as well as if he claimed by deſcent, though the ſtatute fpeaks on 
of inheritors. 2 Nol. 825. J. 44. | | 

So he who claims in remainder. 2 Rof. 825. l. 9. 

So a lord, who has the inheritance by rr. 2 Rel. 825. 1.30. 

The grantee of the king upon attainder. Co. Ent. 699. a. 

So he in reverſion or remainder in tail, as well as in fee, 
2 Rol. 825. |. 25. Hut. 110. 2 Faft. 502. 

So if tenant in common legſes for years his part to his comp?- 


nion, he may have waſt, and recover a motety of the place waſted 


and of the damages. Per 2 J. Mo. 71. 3 
So he who has the inheritance may join another with bin, 
who has not an eſtate of inheritance, in an action for walt ; 5 


huſband and wife may have waſt, where the reverſion of "© 


„„ ww Mee 7 ie 
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inder is to them and the heirs of the huſband. 2 Rol. 825, 


J. 41. | 

Boi the reverſion be granted to A. and Y. and the heirs of B. 
they may join. Co. L. 33. 6. 

So a ſurviving parcener, and the huſband of another parcener, 
being tenant by the cure, may join in waſt. Co. L. 53. J. Dub. 
fer Trely, Lal. 80g. | 1 0 - 

So two joint-tenants for life, and to the heirs of one, may join, 
Co. Li 53. b. 42. 9. 8 | a ; 

So it is ſuſficient, if the plaintiff has the immediate inheritance 


at the time of the action, though he had not at the time of the 


waſt, or will not have -4 poſſibility after; as if tenanf for life or 
years, remainder for life, c. commits waſt, and afterwaads B. 
in remainder dies, or furrenders, the reverſioner ſhall maintain 
waſt. Co. L. 54. 4. 2 Rol. 829. -I. 10:25. Mo. 387. N. 5 Co. 
76. Jon. 51. Al. 82. | 1 


80 if a leaſe for life or years was made to AH. remainder to A. | 


fer aure vie; for both eſtates are in the leſſee. 2 J/. 301. 
So if the meſne remainder or reverſion for life was without im- 
peachment of waſt. N. For. 5t. 2 Gro. 688. 5 
So if the remainder for life be upon a contingency, before the 
contingency happens, the reverſtoner may have waſt. N. Al. 82. 
Or if there are contingent remainders or uſes, before they come 


2 R. Al. 83. 


$o if the remainder be only for years, the reverſioner ſhall have 
waſt, notwithſtanding tle meſmo remainder, Co. L. 54. a. 


: Inft. 301. | | | 

80 if a leaſe be made by hien in reverfion to commence at a 
ſuture day j for this is only à fature intereſt. Co. L. 54. 4. 
2 Rel. 829. J. zo. | | 


(C. 3.) By whom not. 


But waſt does not lie by him who has not the immediate in- 
heritance in him; and therefore, if a leaſe be to A. for life or 
years, remainder to B. for life, waſt does not he by him in fee, 
ſo = as the eſtate of B. continues. Co. L. 54. a. R. Al. 81. 
? Rel. 829. J. 10; 25. Per 2 J. Mo. 19. R. 2 Cro. 688. 
2 Infl, 301; | 

80 if a leaſe be to A. for life or years, and he in reverfion 
grants the reverſion for life to B. during the continuance of the 
tllate of B. he ſhall not have waſt. 8 

So if he grants the reverſion for years, he ſhall not have waft 
aring the term. Go. L. 54. 7 

So if tenant in tail by fine grants, or bargains and ſells zou: 
laum ſurm, the grantee ſhall not have waſt z for he has zo in- 
teritance, N. 3 Leo. 60, Vide Eſtate, (B. 33.) 5 

Though he is tenant in tail, with remaluder in fee; for, 
though the grantee has the fee, there is 4 nee eftate tail. 


R, 3 Leo, 60. | Z 
ET 23 = 80 
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to his father. 2 Rol. 825. l. 10. 


which conſiſts in privity. Co. L. 53. b. 


. 


So waſt does not lie by tenant in tail after poſſibility. 2 xy, 


„ $1. | | 
Though waſt was committed before the death of huſband, or 
wife, upon whom the iſſue were to be begotten. - Mo. 18. | 


S8o if there be tenant for life, remainder to huſband and wife in 


ſpecial tail, remainder to the heirs. of the huſband, and the wife 
dies without iſſue, the huſband ſhall not have waſt. Dub. Ms, 18. 

So waſt does not he by him, who had not the inheritance in hin 
at the time of the waſt done; and therefore it does not lie by ar 


heir for waſt in the time of his anceſtor. 2 Inſt. 305. 


Nor the ſucceſſor of a ſole corporation; as biſhop, archdeacon, 


- ps Sc. for waſt in the time of the predeceſſor. 2 Rel, 824 


43. 49. K. 1 Rol. 432. | 
Nor a younger ſon, for waſt in the time of his elder brother, 


who died before actual ſeiſin, whereby he makes his title as her 
Nor grantee of a reverſion for waſt before his grant. 
Or after the grant of the reverſion, and before attornment, 
2 Rol. 825. I. 15. 8 | | 
Nor the grantor, for waſt after grant of the reverſion, and be- 
fore attornment. 2 Kol. 825. l. 15. | 
Nor a lord by eſcheat, for waſt before the eſcheat. 2 Rol. 825. 
J. 6. | Fn | 
Yet waſt lies by the ſurviving jointenant, for waſt in the life o 
his companion. | ? | 85 
And by a ſurviving parcener, for waſt in her ſiſter's time. 
2 Inſt. 305. . | 
So waſt does not lie by him, who has not the fame eſtate con. 
tinuing in him, which he had at the time of the waſt committed; 
as if a reverſioner, after waſt committed, aliens, and retakes as 
eſtate to himſelf and his heirs, he cannot afterwards have waſt, 


So if he grants the reverſion to the uſe of him and his wife and 


_ the heirs of himſelf. Co. L. 53. 6. 5 


(C. 4.) Againſt whom it lies. 
Waſt by the common law was only againſt tenant by the curte, 


in dower, or guardian. ide ante, (A. 2.) 


And now by the ft. of Glo. F. it lies alſo againſt lefſee for life, 
or years. Per autre vie, quamdiu ſe bene gaſſerit, c. 2 Inſt. 301- 
But it is uſually brought upon the ſtatute againſt the tenant by 


the curteſy. F. V. B. 60. K. c 


f So it lies againſt a deviſee for life, or for years. 2 Rol. 826. 
25. | 
So if the eſtate for life or years be forfeited to the king for tret 


- ſon, &c. waſt lies againſt the king's grantee, though he comes in 


in the poſt. Per Co. 2 Rol. 826. JI. 20. 2 Rol. 20. * 

If tenant for life or for years aſſigns his eſtate, waſt lies again 
the aſſignee for waſt done after the aſſignment. Co. L. 54“ 
R. Gro. El. 683. 95 


W A $ T. 


80 if leſſee makes an underleaſe to B. who commits waſt, au 


action lies againſt him. 
If tenant by curteſy or in dower aſſigns his eſtate, and the heir 
before or after the aſſignment grants his reverſion, the grantee ſhall 


have waſt againſt the es th for waſt afterwards committed; or 


the privity 1s gone. Co. Z. 54. a. 2 Inſt. 301. 
if If tenant A tail after poſibility aſſigns his elne, waſt 1. 


apiaſ him. 2 /nft. 302. 


If tenant by the curteſy makes a leaſe for years, and the rever- ; 
Goner confirms it, and tenant by the curteſy dies, walt lies againſt ; 


the leflee for years. 2 Inſt. 302. 
So if tenant for life or years affigns, excepting the trees, and 
the aſſignee cuts them down, waft lies againſt him. 2 1ſt. 302. 


2 Rol. 454. J. 40. 


So if a lord enters upon his villein, waſt lies againſt him for 


waſt afterwards, though he comes in in the * Co. L. 451. a. 
2 Infl. 31. 

$0 it lies againſt an occupant, Co. L. 54. a. 2 Inft. 301. 

Though he takes, as ſpecial occupant. Co. L. 54. 4. 

So againit him, who takes a term, as executor, or adminiſ- 
trator. 2 Iaſt. 302. Co. Ent. 693, 694. 

So againſt an executor de ſon tort of a term. R. 3 Mod. 93. 

Waſt ſhall be T generally, againſt him who commits the 
waſt. Co. I.. 54. 

And therefore, if leſſee for life or for years commits waſt, and 


afterwards aſſigns bis eſtate to another, waſt lies againſt him in the 


tenet. 2 Rol. B29. J. 45. 2 If. 302. 


So if a guardian commits walt, and afterwards grants oyer his | 


ward, 2 Rol. 829. J. 50. Cont. Co. L. 54. 

So if grantee of a tenant for life or years upon condition com- 
mits waſt, and afterwards the leſſee enters for the condition 
broke. Co. L. 54. a. 2 Inſt. 302. 


$0 it lies againſt tenant pur autre vie, or for years, in the tenuit 


_ _ death of the ce/tut gue vie, or the term expired. 2 Nol. 
zo. I 
80 3 executor, who commits waſt, and then aſſents to 
2 deviſe of the term. 5 Co. 12. 5. 

So againſt a ſucceſſor, for waſt by his predeceſſor depoſed, guam- 
diu he is alive. 2 Rol. 827. J. 40. 43. 

So againſt a huſband, who has à term as ſurvivor, ſor waſt 
during the coverture. Co. L. 54. 4. 

But the action ſhall be againſt tenant by the curteſy, in dower, 


fur life or for years, though waſt be committed by a ſtranger. | 


05. L. 54. a. 2 Iuſt. 146. 2 Rol. 821. l. 5. 

1 the leſſee be an infant, feme covert, Oc. Co. L. 54. a. 

Inf. 303 | 

Though a ſtranger diſſeiſes the leſſee; and commits waſt. 
2 No. 82 1. J. 10. D. 1 Leo. 264. 

Though the leſſee enfeoffs a ſtranger upon e who com- 
mts waſt, and afterwards the lefſce enters for the condition 


broken, 2 Rol. 828. l. 25. Th " 
dug 
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| Though the waſt was for cutting down timber Upon @ contract 


with tenant in tail in his life-time, | R. Hard. 1 


So if B. has common of gfovers in a wood demiſed, and in 
taking his efovers he commits waſt, an action lies againſt the 
17 for B. was @ ſtranger for this purpole. 2 Kol, 821, 


4. 15. 5 2 WE 
So if a monk commits waſt, where his ſovereign is guardian, 
2 Kol. 821. J. 30. | 
f tenant in dower be of à manor, and a copyholder commits 


wall, 2 Il. 33 | 

So if tenant by curteſy, or in dower, aſſigns his eſtate to B. 
who commits waſt, an action lies by the heir againſt the tenant by 
curtefy, or in dower ; for there is à privity between them, Co, 
J. 54. As Ws : 8 

And it muſt be againſt them, and not againſt the aſſignet, 


2 Inſt. 30l, | 
' $0 by the 1 11 H. 6. 5. wat lies againſt the pernor of the pro- 
fits, though he has aſſigned his eſtate, 2 nf}, 302. 


And though there be an aſſignment by the aſſignee, it lics 
againſt the aſſignee who took the profits, k. I 
And by him in remainger, as well as by him in reverſion. 
R. 5 Co. 77. b. ; 5 ; 
So if there be jointenants of an eſtate for life or years, and ore 


commits waſt, an action lies againſt both; but the treble da. 
| a. ſhall be recovered only againſt him who committed the 
wai 


2 Inf. 302. 2 ; 
So if they are jointenants of a ward, and one commits wall 
Go: L . -| . . 
If one jointenant enters into religion, waſt lies againſt his com. 
panion alone. 2 Rol. 828. J. 38. | | 
$0 waſt lies againſt huſband and wife for waſt committed by tly 
wife before coverture, 2 Rol. 827. l. 20. 
Or for waſt committed during coverture, when the huſband i, 
ſeiſed or poſſeſſed in right of his wife, or jointly with his wife, 
2 Rol. 827.1. 5. 16. 18. Gro. El. 357. ' 


But if the king, tenant for life or years, commits walt, u 
Aion does not lie againſt him; for the king is not within the 
ft. of Glo. 5. | 5 | 
And therefore, if an eſtate for life or years be forfeited to thc 
king for treaſon, tc. waſt does not lie agaiult the king, 


If tenant by curteſy, or in dower, or for life, dies after wb 
committed, waſt does not he againſt his executor or adminiſtrator. 
2 Kol. 828. 1, 34. FOR | 

So if leſſee for years dies after waſt committed, though the 


term goes to his executor or adminiſtrator, 2 nf. 302. 


So if an abbot, Qc. guardian, commits waſt and dies, wall does 
rot lie again} his ſucceſſor. 2 Rel. 827. J. 40. i 


W A8 T. 8 | 

If a woman, tenant in dower, takes huſband, who commits 
waſt, and then the wife dies, waſt does not lie againſt the huſband, 
2 Kol. 827. J. 22. | . | 

So if the wife was tenant for life ; for the huſband was. ſeiſed 
in jure uxorit. Co. 54. 4. 2 Inft. 301. Semb. Cro. El. 3 57 9 5 
So waſt does not lie againſt a guardian in ſocage ; for he may 
hare account. Co. L. 54. 4. Cont. 2 Inſt, 135. 305. Vide ante, 
(A. 2.) 5 


Nor againſt tenant by ſtatute-merchant, ſtaple, recoguizance, 


or elegit ; for the conuſor may have a wenire facias ad computandum, 
and recoupe in damages. Co. L. 54. 4. 2 Inſt. 302. 5 

Nor againſt tenant in tail after poſſibility. Co. L. 54. 
2 Infl. 302 : 


Nor againſt lefſee at will, 5 Co. 135.  Cro, El. 777. 784. 


So walt does not lie againſt tenant for life or years without 
impeachment of waſt. | 


So if tenant for life, without impeachment, leaſes for years, 


walt does not lie againſt the leſſee for years; for his eſtate is de- 
rived from him, who was diſpuniſhable. R. For. 51. | 

So if a leaſe for life or years be without impeachment of waſt 
for two years, waſt does not lie after the two years expired for 
ralt during thoſe years. Mo. 18. | 


b. 10 Waſt, what ſhall be, 


AST, deſtruction, and exile of villeins, are all prohibited. 
Co. L. 53.6. ä 
80 <vaſt Kew. alſo exile ; for though the ,. of Marlb. 23. 
ſpeaks of waſt, ſale, and exile, yet the /f. of M. ch. 4. W. 2. 14. 
and the J. of Glo. 5. mention only waſt and deſtruction, and exile 
13 comprehended under the general word waff. Co. L. 53. 6. 
1 is voluntary, or actual waſt, and permiſſive waſt. Co. 
8% 5 8 


(D. 2.) In Houſcs. 


By the /. Marlb. 23. and f. Glo. 5, it appears that waſt may 
be done in houſes. | | | 
And therefore, if the leſſee, Ec, pull down the houſes demiſed, 
it will be waſt. Co. I. 53. a. 1 
So if he ſuffers a houſe to be uncovered, whereby the timber 
decays. Co, L. 53. a. . | 5 
Though the timber be not thereby thrown down. 2 Rol. 815, 


& 01; - 


So if the houſe was uncovered at the commencement of 
1 leaſe; yet it will be waſt, if the leſſee pulls it down. Coo. 
. „„ | \ 

Or if it was ruinous at the commencement, and he ſufters it ta 
b more runous, 2 Rel, B18, J. 2. | 8a 
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80 ir the leſſee ſuffers Hatiuncula ante vftium to be uncovered, 
whereby the timber thereof becomes rotten, it will be Py 
R. 2 Kol. 814. J. 25. 
Or glaſs windows to be broke, or carried away, Co. L. 53.0. 
Or the n 0 doors, furnaces, We. fixed to the 
houſe. Co. L. 53. 4 
Though they are fixed by the leſſee himſelf by nails, ſcrews, 
or otherwiſe. R. 4 Co. 64. a. R. Mo. 177. Cont. per Did 
1 Rol. 216. 
' $0 jf he permits the walls of a houls to be decayed for want 
” plaiſtering, whereby the timber is rotted, R. 2 Rol. $16, 
o. 
Or the chambers of the houſe. R. 2 Rol. 816. J. 45, 
Though the timber be not thereby rotted. Semb. 2 Pol. 81), 
J. 1. 
So if he does not ſcour a mote, Qc. whereby the ground{e, 
Sc. is decayed. R. Ow. 43. 

So it will be waſt, if the walls are ſuffered to be decayed, thoupl 
the timber was in decay at the commencement of the lxaſ 
2 Rol. 817. I. 53. 

If he ſuffers the houſe to be burned by neglect or miſchance 
Co, L. $4 5, -.2 Rel. bao, 5 43: 
So it will be waſt, though there be no timber upon the land 
demiſed for repairs. Co. L. 53. a 
Though the houſe was uncovered, c. by tempeſt, if it be ſul. 
fered afterwards to remain in decay. Co. L. 53. 4. Per 2 }, 
Mo. 62. 2 Rol, $18.1. 2. 
So it will be waſt, if the leſfee pulls down the houſe, and re 

builds it leſs than before, 2 Rol. 815. . 33. 

So if he rebuilds it larger, to the prejudice of the leſſor ; for i 
is more charge to repair, 2 Rol. 81 8 7 

So if the leſſee builds a new houſe, w 2 4 there was none be. 
fore. Co, L. 53. a. Per 2 J. 2 Rol. 815.1. 45. Cont. per Word 
Kel. 38. ; for it will be for the leſſor's profit, and if not, he may 
throw it down, D. cont. Hob. 234. 
| $0 if he alters the houſe to the leſſor's prejudice ; ag if he 
55 a parlour into a ſtable. Per Vavaſor, Kel. 39. 2 Rol 
81 1. 

| br ab a corn mill to a fulling mill, Per 2 Fo: $ Rol. 814 
J. 46. D. 2 Cro. 182. 

Or to a horſe mill, * it be for the leſſor's advantage 
2 Cro. 182. 

If he turns two rooms into one ; for if it would be for the leſſor's 
advantage, it may be ſhewn on the other _ Re. Kel. zu. 
2 Rol. 615. J. 37. 

So if he converts a brewhouſe of 1200. per ann. into er 
of 200l. per ann. R. 1 Lev. 309. 311. 1 Mod. 94. F 

So if he builds a new houſe, and afterwards ſuffers that to * ' 
decayed, Adm. 42 Ed. 3. 21. 6. Co. L. 53. a. po 


WA 8 F. ; g 21 
But if the houſe was uncovered at the commencement of the | 


leaſe, it is no waſt, if the leſfee ſuffers it to be decayed without 
plling down. Co. L. 53.4. R. Ow. 93. | 
RE Or ir the walls' were uncovered. Co. L. 53. a. 
Or if the houſe was ruinous. and che leſſee ſuffers it to be 23 
0 it was, if it is not more ruinous. 
8o it is no waſt, if the leſſee removes dene coppers, or 
I other utenſils of tude; though fixed to the freehold during his 
J. term. 1 Sal. 368. Semb. 21 H. 7. 27. a. R. 20 H. 7. 13. 6. 
But if it continues till the end of the term, he cannot remove 
nt it; for it is given to the reverfioner, I Saf. 368. 21 H. 9.27. a 
6, 20 l. 7.13.6. 0 


(D. z.) In POT Ge. | 


i" So waſt may be committed in a garden or orchard, though 
y erchard is not named in the ſtatute. 2 Rol. 817. J. 33. 
IF As if leſſee cuts down pear-trees, apple-trees, or other fruit- 
, trees. Co. L. 53. 2 Rob. $17. 1 30. © 
i Or if they are thrown down by tempeſt, and the leſſee after- 
m wards roots them up, or cuts down the germins growing, without 
planting new. 2 Rol. 817. J. 35 

So if the leſſee deftroys, or Toffers the ſtock of a dovecote, war- 
nd ren, park, fiſh-pond, pool, Ic. to be diminiſhed. Co. L. 53. a. 
E. 4 Leo. 240. 2 Inſt. 304, R. 2 Leo. 222, 


1 Or throws down the pales of a park or warren, Oz. 66. 
J Or ſtops up the holes of a dovecote, bid. a 
| Or throws down the banks, Ie of a fiſh-pond, lake, . 
Ow. 67, 
re- 


But if the leſſee deſtroys, c. 25 it is no wall, if he leaves a 
ſufficient ſtock. 2 Leo. 222. 


be. (D. 4. ) In Land, Meadow, Oc. 
1 80 it will be wat, if the leihe ſullers the fea to — 


land, meadow, or paſture. 2 Rol. 8 16. J. 40. if it is by his de- 
he fault Mo. 62. 73. 
Ral Or if he ſuffers a well or bank againſt the ſea, a river, c. to 
be ruinous, by which the water ſurrounds a meadow, &c. and 
310 renders it uſeleſs. Co. L. 53. b. Mo. 69. 
So if he digs up the ſurface of the land, and carries it away. 
R. 2 Rol. 8 16. J. 15. 
If the leſſee converts arable to wood, or e contra, it will be 
for's walt. Co. L. 53. ö. 


35 Or meadow to arable. Co. L. 53. 3. Mo. 101. 2 Rol. 815. 
7 4. 81 4. J. 50. 

ents Or paſture. 2 Rol. 8 14. J. 50. 1 Ch. Rep. 106. 116. 

| = meadow to orchard, . though it be melioration. 
o be : 


Or converts a hop-garden to tillage, | Ow, 67, It 
But | | | | | 


_—_ | W A 8 T. 


If Jeſſee for life or years opens new mines in ld deni with 
out mention of mines, it will be waſt. Co. L. 53.6. R. 5 Co. 14, 
R. 2 Mod. 193. 

So if he digs for gravel, lime, clay, brick, earth, lone, 69; 
in pits not open. Co. L. 53. l. Mo. 101, 

But it is not walt, if land, @c. is ſurrounded by the violence 

af a tempeſt. 

So if paſture ee to tilage for improvement of the ſail, 
2 Kol. 814. 1.47. 

Or where it was ſometimes paſture, and loſmctimes arable, 
Did. 

Or if it was ſtocked with conies, it not being a warren by char. 
ter or preſcription. R. 2 Rol. 815. J. . 8 . 

So if it was a warren. R. Ov, 66. ide anie, (D. 3.) 

So it is no waſt, if the land lies fallow, by which means it is | 
over-run with buſhes, Oe. though it is bad huſbandry. 2 Rel. 


814. 4, 35. 
If erenches are duy in a meadow, to draw off the water. R. ( 
2 Rol. 820, J 2 Leo. 174. 
. If woad be fl —3 againſt the end of the term, though i 1 is not a 


ripe for many years. Semb. 2 Rol. B15. l. 50. 
So it is not waft to dig for metal, coal, Sc. in mines ow at 
the time of the leaſe. Co. L, 53. J. K. 5 Co. 12. 
Or if mines were not demiled if the land was  demiſed with all 
mines. R. 5 Co. 12. 
| It will not be waſt for a parſon, vicar, oe. to dig or open 
mides f in his glebe. Semb, 1 Sid. 152. 


(D. 5.) In Wood, Ec. 


So it is waſt, if a leſſee cuts down timber. Co. L. 54. a. 

Oak, aſh, and elm, zre timber, after the age of twenty years 
throughout the realm. Co. L. 53. 4. Dy. 65. a. 

And where they are ſcarce, by che cuſtom of the country, beech, 
willow, hornbeam, Se, may be accounted timber. Co. L. 53. a. 
R. Mo. 812. 

And thereſore, if: a leſſee cuts down trons, which, by law, or the 
ulage of the country, are eſteemed timber, it will be waſt. Co, 


Z. 53. 4 
- Baits it be ſound that he cut dawn black-thorn, exiftent' arbore: 
A it will be waſt. R. 2 Nol. 819. J. 52. Gro. Car. 
531. 
So if he cuts down hite · thorn, wy; is in a large quantity, 
or made wood. 2 Rol. 8 17. I. 12. 2 Gro. 126. 
So if a leſſee cuts down young oaks, c. being of twenty yea 
growth, it will be waſt. 2 Rel. 317. J. 28. 819. J. 45. 
Or deſtroys the germins. Co. L. 53. 4. 
So it a leſſee does an act by which the erde as if he 
lops and tops them. Dy. 65. a. Co. L. 53. a. 
So if a leſſee cuts down birch, willow, maple, Ee. which arc 
not timber, if growing in defence of the houſe. Co. L. 5 3. 4 05 


OY NN 
Or upon the cite of the houſe. D, Hel. 219. 
So 1 he roots up or deſtroys quickſet of white-thorn, &c. Co. 
L. 53. 4. R. 2 Cro. 126. | 


It he extirpates or deſtroys the germins of underwood, which 


may be cut. Co. Tos 3. . 


$0 it will be waſt, if a leſſee cuts down trees for fuel, when there 
zs Ignum aridum ſufficient. Co. L. 53. l. 2 Rol. 820. l. 10. 


If he cuts down for new pales, fences, Ic. where none were 
before, Co. L. 53» J. | 

Or for a new houſe. 2 Rol. 822, l. 35, EE 

If he ſells the trees, and with the money repairs. Co. L. 53. b. 

Or afterwards re-purchaſes, and uſes for repairs. (Go. L. 53. 5. 
2 Rol. $23. J. 15. | BYE | | 

If he cuts down for repairs which are not necellary. 2 Rol. 
822. J. 40. ho | : 

Or 2 repairs, when there ſkall be occaſion. R. Gro. El. 593. 

Or for repairs which happened by the leſſee's own default. 
(Co. L. 53. l. 2 Kal, 828, , 3. | 

If he cuts down for the uſe of mines, though the leaſe was with 
all mines; for he can take only for things directly neceſlary. 
R. 2 Rol. 823, l. 30, Hutt. 19. Hob. 234, | | 

Though the mines were open at the time of the leaſe, and the 
leſſor and former leſſees uſed to take timber for ſuch uſe; for the 


leſſor may do as he pleaſes, and the 7orz of the former leſſee is ng. 


excuſe. Per Hob, 235, | | | 

But cutting down trees which are not timber, nor ſtand for de- 
{ence of the houſe, is not waſt. Co. L. 53. a. | 

Nor trees that were timber, when they are dead, nec fructum 
we folia portan', Co. L. 53, a. 2 Kol. * 3 

So cutting the underwood of oak, aſh, willow, Oc. is no wall, 
Per 2 J. 2 Rol. 817.1. 17. 20. | 
Tough it be above twenty years ſince the laſt fall. Semb. 1 
dd. zoo. | 


So the cutting down buſhes, white-thorn, &c. is no waſt. 


R, 2 Gro. 126. | 

So cutting down timber for neceſſary votes, allowed by law to 
4 "_ is no waſt ; as for fuel, plough-bote, hedge-bote, Oc. 
C00. L. 53. 5. | . 5 

Or 105 8 Bid. 5 | 

For rapair of pales, gates, fences, c. Ilid. 

Though the leſſee covenants to repair at his own charge; for 
this does not take away the liberty which the law allows. N. Mo. 
23, | 
So though the leſſor covenants to repair. Co. L. 54. 6. | 
So if the leaſe be without impeachment of waſt; yet the lefſes 
may cut down trees for repair, if he pleaſes. Co. L.. 54. b. 


So if the houſe was ruinous at the entry vf the leſſee, iu which 


caſe he will not be liable to waſt, if it happens. Co. L. 54. b. 
2 Rol. 823. J. 10. 2 


Or the decay was in the time of the anceſtor of the plaintiff, 


do 


who is now diſpuniſhable, 2 Kol. 822. J. 45, 
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So if it be for repair of things uſeful, though they are not ab- 


ſolutely neceſſary ; as for water-troughs to be fixed in the ground 
for his cattle. 2 Rol. 823. l. 22. 


(E) Uhat ſhall not be Cal. 
(E. 1.) In reſpe& of the Value. | 


UT the leſſee ſhall not be ſued for waſt, if the value 4 not 
amount to 40d. Co. L. 54. a. Noy, 4. 

If it does not amount to more than 40s. 2 ynch, 5. 
And therefore, if waſt is found only to the value of 37. or lefs, 
no judgment ſhall be given. 2 Rol. 824. J. 10. 15. 25. Noy, 4. 
Though the defendant confeſſes the waſt. Ney, 4. Wynch. 5. 
And if judgment is given, it will be error. Per And. Ney, 4. 
Vet where the value was to 404. it has been allowed for waſt, 


| Co. I. 54. a. Noy, 4. 


And ſeveral particulars may be united to make ſueh value. 


Co: L. 54- 4. 2 Rol. 824. . 20. 


(k. 45 If the Place be not demiſed. 


80 waſt does not lie, if the place, in which, is no part of the 
demiſe ; as if the leſſor demiſes, except the woods, and afterwards 
the leſſee cuts down the woods ; ; for the ſoil is excepted. Per 2 
J. Dy. 19. a. Adm. Cro. El. 690. 

But if there be a proviſo, that i it ſhall be lawful for the leſſor to 
cut down trees, walt lies, if the leſſee cuts down; for it is a co- 
venant, and not an exception. R. Cro. El. 690. Dy. 19. a. 
Marg 

But if a leſſee aſſigns his eſtate to A., except the woods, and 
A. cuts down, waſt lies againſt him; for, as to the leſſor, they are 
parcel of the demiſe. 2 Ja. 302. Dub. Cro. El. 17, R. Crd, 
£1. 683. 1 Leo. 49. 

So if he aſſigns, excepts the mines, and afterwards digs ; forthe 


| . 2 is _ R. Cro. El. 68 3. 


(E. 3.) Or demiſed without Impeachment. 


So it does not lie, if the leaſe be without impeachment of ca. 
Mo. 327. 

Sine impedimento vel impeditione vaſti, is tantamount to ſine impeti- 
tione. 2 Jnft. 146. 2 Rol. B35.1. 10. Co. Ent. 604. ö. 2 Cn 
216. 

But to be without impeachment is a privilege annexed to the 
eſtate, and if the eſtate is changed by confirmation, or otherwiſe, 
it is gone. 1 Rol. 183. 

But a grant to a leſſee without impeachment of waſt, is not 
** if it is not by deed. 2 12. 2396 i 


J rractian loft his cuſtody. Co. L. 54. 4 


W A 8 T” 


If it be not by the ſame deed by which he leaſes ; for, by ano- 


ther deed, it amounts to a covenant. 1 Rol. 183. | 

So if a tenant in tail ts that the leſſee ſhall be without im- 
peachment, it does not bind his iſſue, though he accepts the rent. 
ltid. | : 
80 a leaſe, with all trees, timber, ſales of wood, E9c. is not 
without impeachment. R. Hob. 234. ; 

So a grant, that the leſſee commodum faciet meliori modo quo fibi 
viderit, 2 does not amount to without impeuehment. Hob. 159. 


(E. 4.) If done by Default in the Leſſor. 


So it does not lie, if the waſt be done or occaſioned by the ler 


himſelf; as if trees are cut, &c. by the leſſor, or his command. 
2 Rol. 822. J. 12. IE X 


If the leſſor cuts down, c. quickſet or other fence, by which 


cattle eſcape into a wood demiſed, and deſtroy the germins there. 
R. 2 Rol. 822.1. 5. 

If the leſſor cuts down trees, and afterwards the leſſee's cattle 
deſtroy the germins of them, Per 2 J. Mo. g. „ 


If the leſſor does not allow groſs timber, when there is not ſuf· 


ficient upon the land, and the decay is not by default of the leſſee. 
Semb, per 2 J. Mo. 7. 7 


So it does not lie, if the leſſor accepts a ſurrender from the leſ- 
ſee, after the waſt. 2 Inſt. 304. | 


(E. 5.) Or by Tempeſt or Enemies. 


So it does not lie, if the waſt was by tempeſt, lightning, Cc. if 
it be repaired in convenient time. Co. L. 53.4. 10 Co. 139. b. 
Or by the king's enemies. Co. L. 53. 4. 2 [nft. 303. 


) Penalty for Klatt. 
(F. 1.) Done by Guardian in Chivalry, 


Y the ff. M. Ch. g H. 3. 4. cuſlos terre, fc. capiat nifi ra- 
ttonabiles exit, Ec, et hoc fine deflruftione eft vaſto hominum et 
rerum. Ft fi nos commiſerimus cuflodiam, &c. Nos ab eo capiemus 
emendas, &c. Si dederimus, &c. Cuſlodiam et ille ' deſtruftionem 
fcerit aut vaſlum, amittat illam cuſtodiam, &c. And this was con- 
firmed by the /. W. 1. 21. . | 
And therefore, if a guardian in chivalry had committed waſt, 
where he did not claim by the king's grant or commiſſion, yet he 
ſhould loſe his cuſtody. Vide flat. W. 1. 21. Co. I. 53. 
It the king had the wardſhip, and committed or granted it to 
another, the king might take amends for the heir. 2 oft. r3. 
If the king had not taken amends, an action for wall lay by the 
heir. 2 Inſt. 13. | 
If the heir, in ward, had brought an action within age, the 


If 
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Tf at full age, he recovered only. Ibid. | 
And by the J. Glo. 5. he ſhould recover treble es; for 
by that ſtatute treble damages are annexed to the actien for wait 
2 13. 306. - | ; 
So the guardian ſhall now loſe the cuſtody, and treble value of 
the waſt, and ſhall be fined to the king. 2 ft: 300. 
But the guardian ſhall loſe the cuſtody of the had only, not of 
the body. 2 Unfe. 14. 
And by the f. Glo. 5. the heir ſhall recover damages only 
where the wardſhip is not ſufficient for the value of the wall. 
2 Inſt. 306. | 


(F. 2.) Done by Tenant by Curtely, Dower, for Life, or for 


By the . MarlBB. 52 H. 3. 23. frmarit, &c. vaſlum, vendiiio- 

3 vel — non ee We. 32 1 N ſuper hee 

i convincantur dampna plend ręſtituant, et per miſcricordiam graviter 
mur. . 

By the /. Glo. 6. Ed. 1. 5. loſe the thing waſted, and make 

amends of treble the value at which the waſt ſhalt be taxed, 

And therefore where, by the common law, tenant by curtefy 

and in dower anſwered only for the value of the waſt, and bad 

a cufios aſſigned to him to prevent waſt being afterwards done. 
2 Inſt. 300. : > | | 

Since the /?. of Glo. as well terant by curteſy and in dower, 

as leſſee for life or years, ſhall loſe lacam vaſtiatum, and treble da- 


9 


mages. | 
If waſt be done ſparfm in ſeveral parts of a houſe, the whole 
houſe ſhall be forfeited. 2 /nft. 303. Co. L. 54. a. | 
So if it be ſparſim in the Thee wood; for otherwiſe locus vg 
tatus, and the reſidue of the wood, would be enjoyed by the leflor 
and leſſee, which would occafion mutual treſpaſſes by one upon the 
other. 2 nfl. 304. . | 
So if a meadow be converted to tillage ſparſim through the whole. 
* 2 Inf. 304. : 5 ; 
So if waſt be aſſigned in the hall of a houſe, the whole houſe 
tall be forfeited; for it is the principal part of the houſe, and it 
cannot be well divided from the houſe. Cant. Co. L. 54. a. Au. 
r N 272. b. in Marg. FP 
9 80 . in the 1 Sc. of a eaſtle; for the caſtle can 
not be divided. Dy. 272. b. in Marg. . 
So the leſſor may waive vaſt againſt the leſſee, and maintan 
trover againſt him who took trees cut down during the tern 
R. per 3 J. Cro. cont. Cro. Car. 242. | 
But if the place, in which the waſt was committed, may be 
conveniently divided from the reſidue, that only ſhall be recovered; 
as if the part of a wood, where the waſt was, may be ſeparated 
from the other. 2 /nſt. 304. Co. I.. 54. a. 
| - $0 if walt he affigned in throwing down, Qc. the pales of + 
park, fc. if it does not appear that there were deer * 


Vid 


- 
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that they were diſperſed, the plaintiff ſhall recover only ſo much 
ol the place as where the pales were ſtanding. X. 2 Rel. $36. L 


10. 
80 if waſt is aſſigned in three acres, and found only in one, the 


phintiff ſhall recover but one, though the defendant pleads a plea 
which amounts to a forfeiture ef the whole ; as if he claims the 


fee. 2 Inſt. 305. 


If avaſt be brought in the tenet, the plaintiff, generally, ſhall re- 


cover locum vgfatum, and treble damages. 2 Jul. 304. 

If parceners leaſe to A. who commits waſt, one parcener hw 
iſſue and dies, A. commits freſh waft, in an action for both waſts, 
by the aunt and niece, they ſhall hive ju m—_ for the place 
waſted, and treble damages for tho laſt waſt, and the aunt ſhall 
hare a ſeparate judgment for treble damages for the firſt waſt. 


2 Inſt. 305. 
But if at be brought in the tenuit, (as where the eſtate of the 


leſſee is determined by effluxion of time, or the act of God, or 


art of the tenant, as by forfeiture, Sc.) the plaintiff ſhall reco- 
ver damages only. nſt. 304. 


So if the leſſee's eſtate RY pendente lite ; for the action 


does not abate. 2 Inſt. 30 
If a leaſe be to A. for e, remainder to a woman for years, and 


they intermarry, if the reverſioner brings waſt againſt them, be 
ſhall recover both eſtates. 2 Leo. 7 
Ar to Procefs, Count, Pleas, View and Judgment in Waſt, 


vide in Pleader, (3 O. 1, &c.) 


Vide more concerning Vaſt, in Chancery; (D. 11.—4 X.) — 
Chaſe, (N. 1, &c.)—Copyhold, (M. 3. — Lade, (3 O. 1, &c.) 
Andi £30201 


W A F. 
Vide Chimin. 


WEIGHTS AND MEASURES. 
Vide Juſtices 1 Peace, (B. 31, go, &c. . (L. 6, & c. — 


Money, (B. 1. 


W H I P LM GC 
Vide Tumbrel, (C.) 


WF 1 D OW. 
Vide Dower. | 
 WwrentT, lk of 
Vide Navigation, (F. 5.) 
| w.1.T K.- 
2 Baren and e (D. 2.) 
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WINE AND WINE LICENCE. | 
Vid. Juſtices of Peace, (B. 100.) — London, (K. 5.) 
Vide Chancery, (3 A. 1, og V. I, &c.)—Condition, (A, 4) 


Deviſe. 
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WITCHCRAFT. 
Vide Fuflices, (S. 13.)—Fuflices of Peace, (B. 13. 
WITHERNAM. 
Vide Pleader, (3 K. 1, &c.) 
| W O O D S. 
Fide Chace, (N. 5, 6, 7. Diſnes, (H. 3, 4.) 
WOOD-STEALERS. 
Vide Fuftices of Peace, (B. 86.) 
W O OD W AR D. 
Vide Chace, (Q. F.) 


W 0 0 L 
Vide Diſmes, (H. 7.) 


. 
Vide Paroli. 
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Ee „„ 
(4) Wreck, Flotſan, Jetſan, what thall be. 


RECK is, where goods after ſhip-wreck are thrown upon 
the land, and no man, dog, or other animal eſcapes ali 
out of the ſhip. 2 /»ft. 166. | „ 
 Flatſan is, where goods after ſhipwreck, lie floating. or ſwim⸗ 
ming upon the top of the water. Bl. Nom. Verb. Jelſan. 
ctfan is, any thing caſt out of the ſhip, being in danger of: 
wreck, and beaten to the ſhore by the waves, or caſt on it by thc 
mariners. Bl. Nom. Verb. Flotſan. x 
But if any animal eſcapes alive to land, it will not be a rec; 
for a dog and cat are only ſpecified as examples. 2 nf. 167- » 


WR E C K. 


8⁰ ths king's goods thkll not be a wreck, if the property be 
proved at any time. 2 Inſt. 168. 
So if a ſhip eng! in diſtreſs, all deſert her, and any one come 


dive to land, thoug 


wreck. 2 2 1 5 
So if a ſhip be purſued by enemies, and all-the mariners, to 


{ave their lives, deſert the ſhip and come to land, and the ſhip is 
 ranſacked by the enemies, and afterwards put to ſea, and there 


periſhes, it will be no wreck, [bid. | 

So if a ſhip, being in a tempeſt, cuts its cable, the anchor is 
not «wreck. 2 Rol. 159. 

By the fl. W. 1. 3 Ed. 1. 4. (which is only a declaration of the 
common w. the things 8 be kept by view of the ſheriff, co- 
roner, king's bailiff, Ic. and bailed in the hands of thoſe of the 


town where found; and if any one proves property within a year 


and a day, they ſhall be reſtored to him * delay; if not, 
they remain to the King. Vau. 164. 


And wreck belongs to a ſubje& by grant or preſcription, 
2 Infl. 168. 

In which caſe the ſheriff, Sc. mult deliver the goods to the 
grantee, bid. 


If the ſheriff, Cc. does not do it, he ſhall be impriſoned and 


fined at the king's will, and render damages. 2 1nft. 166. 168. 


If the goods are not kept by the ſheriff, but taken away by the 


neighbours, the owner ſhall have a commiſſion of oyer and ter- 
niner to inquire of the treſpaſs, and to make reſtitution. 
2 Inſt. 168. 

But if the goods found are bona feritura, the | ſheriff may ſell 
them within the year. 2 Inſt. 168. 

The year and day, within which the owner may prove his pro- 
perty, ſhall be computed from the ſeizure, as wreck, 2 Inſt. 168. 


And if the owner dies within that time, his executor or admi- 


niſtrator may prove his property. 2 nfl. 168. 
Goods, which are wreck, pay no cuſtoms. R. Yau. 16 1 2 | 
[By /. 26 G. 2. c. 19. ſtealing from wreck, wounding any per- 


lon wrecked, or obſtructing his eſcape, or putting out alſe light, 


15 felony w bond clergy.] 


hut for goods of ſmall value caſt on ſhore, and folen without 
circumſtances of cruelty, offender may be indicted and puniſhed 


for petty lareeny. 

[Juſtice may iſſue ſearch-warrant for wreeked goods or goods 
offered to fale, ſuppoſed wrecked, may be ſtopped, and juſtice 
"= commit offender for ſix months, or till payment of treble 
value.) 

(Perſons ſaving goods, and giving notice, or diſcovering con- 
cealed goods, entitled to ſalvage.] . 

[When a veſſel is ſtranded, the neareſt juſtice, kg. ſhall give 
notice for a meeting of ſheriff, juſtices, c., to give aſkſlances 


and adjuſt ſalvage. ] 


(If ry ſalvage is not paid, officers of cuſtoms may ſell goods to 
pay it \ 


Vor. VI. | Mm 5 On 


the ſhip afterwards periſhes, there will be no 
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| p * 
[On oath of plunder, theft, or breaking ſhip, made and del. 
vered to clerk of peace, he ſhall proſecute, on pain of 100!,, the 
charges to be paid by treaſurer of county.] _ 
[Perſons aſſaulting officers employed in ſalvage, ſhall be tran. 
rted for ſeven years.] | „ 
[Perſons employed ſhall act under the orders of maſter, ownen, 
officer of cuſtoms, of exciſe, ſheriff, juſtice, mayor, commiſſioner 
of land- tax, chief conſtable, petty conſtable, on pain of 51, or three 
months commitment. | 
[The ſhip's name, c. ſhall be ſent, on oath, to the ſecretary 
of the admiralty, and publiſhed in Gazette. ] SN 


Vide more concerning Wrecl, in Adniralty, (F. 10 e, 


(. 10.) 2 
e 
Vide Brief. | 
24 
„ WRITING. 
Vide Aion upon the Caſe upon Aſumpſit, (F. 3. — Agreement, (B. 4.) | 


—Eftoppel, (A. 2.)—Evidence, (C. 1.)—Fat, (A. 1.) 
| „ ͤ WW, wg on 
Vide Preſcription, (F. 2.)—Treſpaſe, (A. z.) 

i N X N. 
Vide Ann. 


. YEAR AND DAY. 
K Vide Temps, (B. 1.) 
YEAR, DAY, AND WAST. 
Vide Ann, Four, et Waft. 
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In what caſes the king _y make a diſpenſation D. 6. 35 
In what not, D. 7. 33 
Pardon. D. 8. 36 
prerogative as to juriſdiction  eccleſiaſlical, D. 9. -- 26 
As to the uſurpation of eccleſiaſtical juriſdiftion oy 
by the pope, and how reſtrained, Yide EE: 
tical Perſons, (B. 1.)—Popery. 
Eccleſiaſtical laws ; : | 
What are = - D. 10. 37 
Vide Canons, (C. — 0 | 
Are within the power of the king. D. 11. 38 
What cauſes belong to ec tical connſance, 
or not, vide Probibition, (A. 2.—F. 1, &c.— 
G. 1, &c.) 
As to the juriſdiction, and proceedings in eccleſi- 
aſtical courts, ide Courts, (N. 2 ) | 
Cenſures eccleſiaſtical, = D. 12. 38 
Appeals; | 
In what courts an appeal may be. D. 13. 38 
To the delegates. . - D.14 39 
As to an appeal to the delegates in marine cauſes, 
Vide Admiralty, (G.) | i 
1 A Ria from Chancery, Vide fun.. | 
7 - | 
Toa viſitor, wide Viſitor, | 
To the pope, Vide <> Ts 3.—B. * | 
To the convocation. D. Is. 40 
Commiſſion of review. © +» - Do i 40 
Supremacy in eecleſiaſtical affairs. . - D. 17. 4x f 
Diſpenſation in commendams ; l 
When a diſpenſation is neceſſary, - D. 18. 43 
By whom it may be granted ; 
When by the king, - - D. 19. 42 
When not; and when a diſpenſation _ 
wang by the 2 not. D. 20, 42 
vation; 
For what ues 1 it ſhall be. * - D. 21. 43 
The effect of a deprivation. . D. 23. 44 £ 
Scizure of temporalties ; | | 8 | 
— nature of temporalties. — = 23. 45 
- - * . 24. 45 
— INES . . . * V D. 23. 46 
2» * Guardian 


To 


— 


536 | THE INDEX 


dy Letter 
and Figure. 
G of the ſpirtultes; ; Ade 
Who ſhall be. | - 1 . 26. 
What he may do. . - D. 27. 
Jena ten temporal; | 
Erection of courts. D. 28. 
For the appointment of joftices, Fade 2 : 
(D. 37.) | 
Grant of commiſſions. -« . D. 29. 


Vide Fuſtices, (C. 2.—G. T, &c.) 


Grant of franchiſes and liberties, =» D. 

— of nobility and honour, - - D. 31. 
— of privileges. ” - * . 3% 
— of exemptions. - - f::j Do 3 
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To reſtrain within the kingdom. - - D. 34. 
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Nomination of officers. D. 37. 
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duty, Vide title Officer. 
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Vide Money. 
Aids, Oe. ” . 200; 40. 
Vide Parliament, H. 1 
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, In faltpetre. : . D. 41. 
In other neceſſarie . 7 D. 43. 
Cuſtoms; 8 | 
Magna Cuſtuma, „ „ 


Vide Parliament, (H. 1 11. ) 


Parva * — - D. 44. 
7 Pri iſage, c. * — D. 45. 
But other cuſtoms not 1 — - D. 46. 
Cuſtoms not paid by a patentee. - D. 47. 
Impoſitions, &. - = - D. 48. 
: Caſual profits; | 
The = of no perſon. — - - D. 49. 
Royal mines and fiſnes. - \ D. 50. 
As to royal mines, Jide Waife, (H. 1, 2.) 
As to remedy for encroaching on the fiſhery of 
another, Vide Piſchary. | 
Fines ; 
As to a fine pro licentid concordandi upon a fine le- 
vied, Vide Fine, (E. 8.) | 
As to a fine for alienation without licence, or par- 
# don of ſuch alienation by the king's tenant, | 
: - Vide Alienation, (A. , 2.) N 
Fine upon an otiginal. - - „D. 51. 
For beau-pleader. - >> lp 4 52. 
For a grant of liberties, e. - D. 53- 
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Forfeitures, penalties. — „ D. 60 359 
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What not. - - * — D. 62. 59 
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{ntruſion upon the king; | ; 1 2 
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Judgment and Execution. - D. 77. 67 
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vid Chimin, (C. II, 12. )—Copybold, (F. Io, 11.— 
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Prince and Princeſs. 
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Privilege to the perſon of 2 man to be free from 

* attendance upon the courts, 8 
Within a place of privilege. . | X 
How diſcharged. 8 — 
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As to proceſs for execution © . 
ſeiſinam, Vide Execution, (A. 2.) 
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Fine, (E. 15.—Execution, (A. id 
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Judicial proceſs; 
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Proclamation. 

Vide P ative, $3 — Cop ybold, R. o. 
— of a _ ide Fine, _ . 
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Vide Prerogative, (D. 49, $0.) | 
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To the temporal court. - - 
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; Orif the ſuit be upon ſubtraQtion of tithes, C.. G. 7. 
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As the probate of a will. - - G. 16. 
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Proceedings to obtain a prohibition, = . 
When the ſuggeſtion ought to be proved. — FH. 2 
Declaration upon a prohibition. „ 
Vide more concerning the proceeding in prohibition, 
in Pleader, (3 H.) | 
Oonſultation. . - „ . 
When it lies. - — „ Þ. $ 
When not. " 4 3 K. 2. 
No prohibition after a conſultation. . 
Except where the conſultation was upon matter 
of form; and other inſtances. . 
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